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THE 


PREFACE. 
A 


S theſe ts were taken during the 
Time Lord Chief Tuſtice Holt preſided in 
the Court of King's Bench, nothing need, 
nothing can be ſaid to recommend them to the Pub- 
lick, but that they are a faithful Collettion of the 


Deciſions of difficult important Queſtions of 


Law, in which that great Man bore ſo great a Part. 


Many of the Caſes are reported; many of them 


their own particular 


ation. Tho 
it is ind, will 25 


nted; 


fe 


and Anfevers of the Counſel are faithfull er- 
ved; * whole of the ck pr by ; 


ſon on which the Judgments were founded, will 
clearly appear. 


As to thoſe Caſes which have not been in Print, 


(of which there is a very large Number) it is 
2 they will be a dl: and uſeful Preſent 
18 the Publick. 


The Fuſtice, Wiſdom, and unbias d In 


Time were immediately ſenſible of ; and to that 
Juſtice and unſhaken Integrity, and the univerſal 
Sut- 


Ly oe N 41 
the Frofe with a Viet to 
W lg 


Sy 
Lord Chief fuſtice Holt, thoſe who Fans fo fc 


—— 


av 


The PREFACE. 


Bleſſing to the Age in which tl 


 berties of the Peop 
vincing Proofs of 


Suffrages of Praiſe of a whole Nation for ſuch a 
Beha vicur, we may poſſibly, in a great Meaſure, 
be indebted, for ſuch a Series of great Men fince 
his Time, in the P rofeſſion of the Lato; not to be 


_ d in any former Period of Hiſtory, and not 
li 


ely to be exceeded in any future. 

He has fhewn us that real Merit toill make its 
own Way without any Aſſiſtance, without any little 
Arts or Aſſiduities; and that the only certain 
Method to have a good Reputation, is to deſerve 
it. Great and Good Men, who dare do Right, 
without Regard to the Strength of Oppoſition, or 
the Clamours of a Multitude, are not only a 
live, but to 
ing Incentives 


ſucceeding Generations, by their 


to a Similar Behaviour to Poſterity. 


Of this the preſent Age are abundantly ſenſible, 
m 2 the ſeveral 7, is of aden fl 
with Perſons TE greateſs Integrity and Abili- 
ties; and ſed ſy careful of the Rights and Li- 
; and in my Judgment, his 
Majeſty could not po 7 haue given more con- 

inci a fixed and determined Reſolu- 
pre erve the Conſtitution and the Liberties 
People inviolate, than his having appointed 


tion to 
of the 


ſuch Perſons to adminiſter Fuſtice, tho would not, 


on any Conſideration, either by Hopes or Fears, Re- 
ards or Threats, be fwerved from doing right. 


2 3 THE 


1K 


TABLE 


OF IHE 


Names of the Caſes. 


A. 
Dams verſus Arnold 


— . Cox. 249 


Angleſea (Lord) bisCaſe. 


py 


2 8, 16, 24, 35, 40, 45, | 
248, 81, 83, 112, 164, 224, 229, 
232, 236, 251, 254, 257, 311, 
325, 342, 343, 344, 375, 416, 
4 23. 439, 446, 453, 495, 
"504, 509, 522, 529, 5555 556, 
564, 6co, 602. 
Armitage ©. Rowe. 91 
Armſtrong v. L'Iſle. 108, 109, 157 
Arran (Count) and Crip. 54 
Aſhfield v. Neal. 414 | 
Aſhmond ©. Ranger. 378 | 
Aſhton 9. 256 | 
— 9. Sherman & Lx. 153 | 
Atficld v. Parker. 496 
Atkinſon o. Corniſh 194 
T's Morrice. 503 


Page 373» 4354 


Bennet c. Talboys. 


Attorney General . Buckley. 


Page 228 
| Auſtin and Baker. — 
B. 
Baber . Palmer. 3539 
Bacon v. Dibbary. 129 
Badger 9. Floid. 398 
Badgerly ©. Wood. 47 
Baily's Caſe. 224 
Baker ©. Chandler. 248 
Ball o. Briggs. 31 
— 2. Smith. 539 
Ballard v. Gerard. 60 
Bands and Bodiner, Oc. 112 
Bank of England v. Newman. 241 
Barnes v. Geering. 29 
Barton ©. Bartlet. 405 
Baſſe and Bellamount. 299 
Bath (Biſhop) v. Bridges. 401 
Batterſon 4 Goodwin. 50 
| Beckman's Caſe. 257 
Beech ©. Trevors. 600 


121 


a Bennoyer 


A TAB LE of the Names r of the Caſes. 


Bennoyer c Brace. Page 130 
Benſon and Scott. 49 
Berty g. Dormer. 526 
c. Lord Faulkland. 182 
Bidolph aud Bruce. 230 


d. Veal. 523 
Bignoll o. Rogers. 310 
Birch v. Bellamy. 540 
— v. Wood. 249 
Birt . Strode. 97 
Blackborough . Davies. 615 
Blackhall ©. Eccles. 102 
Blank c. Newcomb. 327 


Blaxton ©. Honore. 435 
Bloxholm (Pariſh) c. Kingſton Pa- 
riſh. 323 
Boiſe ©. Bruerton. 
Bond ©. Spark G a. 


| 


C. 
Cage and Acton. Pane 288 
} Calladay g. Pilkinton. F13 
Can and Cary, 34 
Car g. King. 372 
Carter ©. Palmer. 380 
| =— ©. Shepherd. 189 
| Carrill g. Cockran. 295 
Cecil (Sir —) and others of Not- 
| tingham. 348 
Chaloner ©. Claiton. 188 
Chamberlain and Huetſon. 89 
| Chancey ©. Win & af. 580 
| Chanler ©, Driver. 317 


Chew ©. Briggs. 7 
Child (Sir Will. Lav o. Har- 


Bondler ©. Orabd. 34 | vey. 274 
Bowers & Ux' ©. Coke. $3 | Child 9. Harvey. 306 
Bragg and Digby. 189 Cholmely o. Bloom. 123 
Bray (the Cuſtom of the Manor of). | Chickham ©. Dickſon. 132 

24 | Clapham ©. Wray. 423 


Brent and Sir Henry Edwin. 103 


| Brewſter g. Kidgell. 166 

D. Gold. 204 

Britton and Cole. 175 

Broadwaite ©. Blackerby and per- 

3 163 

Brookbank (Dr.) o. Allenſon. 275 

Broom ©. Hol ford. 248 

Bromefield v. Snoke. 307 

Brown and Burlace. 155 

- ©. Gullock. 541 

es o. Leer. 3 

Bully ©. Palmer. — 
Burch &. Scory. 


| 171 
Burman g. Sheppherd. 50 
Burnct p. Wells. 420 
Buſh ©. Cole. 24 
Butler . Rews. 349 
— and Lewin . —. 371 
Byron ©. Emes. 106 


Burdeaux ©. Dr. Lancaſter G af. 


Clarges (Sr Walter) o. Sherwin. 


343 
Claxton : Caſe. 566 
Clay v. Sneligrave. 405 
Clayton . Kynaſton. 221 


Clerk ©. Butler. 

| —— ©. Mundall. 

—— . Pigot. 

Clifton o. Wells. 

| Coke . Hawkins. 

| _ Heathcot. 
Cole v. Acorn. 

Colethurſt v. Wiſeman. 

Collins 9. 


Colt o. Swift. 


| Coniers 9. Manucaptors of Raw- 
BL 4 112 
| t and Berty. 232 
— . Lynch. 225 
Copley ©. Hepworth. 8 3 


Corps 


4A TABLE of the 


Names 2 the Caſet.. 


Coins o. Kitchen Hall. Page 318 
Courtney v. Collet. 164 

. Homigold. 648 
Coxeter and Parſon. 231 


Craddock g. Glin. 657 | 
Crawly o. Blewet and Wolf. 127 
Creamer and Wickett. 273, 350 
Crofts o. Harris. 4 
Cromwel and Grumſdale. 193 


Crosby Caſe. 66 
Croſſe ©. Smith. 643 | 
Crouch ad 336 
Crow 9. Brown. 385 
—- . Maſon. 626 
Cudlip and Rundall. 14 
Cudmore ©. Ellis. 579 
Culliford ©. Blankford. — 
— — 0. Cordonmy. 
Cumberland (Sheriff of, bis Caf). 
557 


Cutlers Company ©. Buskin. 46 | 


Cutts & ———>» 394 
D. 
Dair o. Earl of Stamford. 313 
Dalſton (Sir John) o. Eyenſton. 
73 | 
Davila D. — 
Davis o. Speed. 
Davy and Nich ols v. Smith. 
Deer and 
De la Baſtile + v. Reignolds & 2 


36 

Dennis o. Roberts. 249 | 

Dickſon o. Willows. 100 | 
Dillon p. Crawley. 50⁰ 
— © Wallcot. 312, 407 

Donford and Ellis. 138 

Dubarton v. Chancellor. 189 
Dubois 0. Trant. 436 
Duncomb v. Church. 102 

Dundee 0. Petty. 567 | 
215 


E 
Earl o. Plummer. Page 124 
Edwards v. Dickinſon. 6 
Ellis o. Ellis. 197 
Elliot and Danby. 3 


Erith Pari ſh c. Orford Pariſh. 


407 
Evans v. Martell. 156 
F. 
Fanſhaw v. Harris. 
Farrel o. 
Faulkland (Lady) v. Stanion, 


Fenwick v. Lady Groſvenor. 
Ferrers . Miller, 
Finch ©. Harris. 
Fiſher ©. Baſton. 

- 0. Wiggs. 
9 9 Pomfret. 
Fitter o. Veal. 
Fletcher g. Ingram. 
Fox ©. Thexton. 
F reeman e. Bernard. 
. Bluet. 


Fuller v. Smith. ö 
Furlong « v. Thomigold. 


G. 


Gale ov. Ewer. 
Gardner 9. Booth. 
Germin & Ux' . * 
Gerard (Lord and Lady). 
Gibbs D. Walk ley. 


Gidley o. Williams. 


443 
Gilbert v. Inhabitants of Puddlef 


Godefrey v. Newton. 7 


Godſtone Pariſh o. Eaſt- Grinſtone 
Pariſh. 
Goodtight 2. Corniſh. 


Dupays ©. Shepherd. 


| Goodwin o. Beakbane. 


A TABLE of the Names of the Caſes. 


I 


Goudier ©. Page 321 | Herman g. Denue. Page $2 
Grabborn aun Railer. 402 Heyling c. Haſtings. 223 
Grant . Baily. 440 Hibbord and Coulthorp. 50 
D. Burton. 267 | Hicks g. Dowling. 100 
Graſcot and Warren. 128 — and Harris. 35 
Gree ©. Rolle. 651 | — and Woodiſon. 111 
Greenhill o. Shepperd. 145 | Hill r. Mills. 9 
Greenvel &. College of Phyſicians. | — and Vaux. 2c6 
145, 386 Pere, Wilks. 413 
Griffith (Sarah) her Caſe. 444 | Hilliard c. Gennings. 276 
Grimes p. Lovel. 242 | Hilton ©, Byron. 243 
Grimſton (Sir Samuel). Moreley. | Hinton g. Hern. 165 
137 | Hoard ©. Teniſon. 92 
Grindon Pariſh in Northampton- | Hodges ©. Steward. 36 
ſhire o. Overcot Pariſh in War- Hodgeſon ©. Segrave. 127 
wick. 323 | Holden ©. Sutton. 565 
Gwin 0. Thornborough. 598 | Holford . Laurence. 87 
Holm ©. Hunter. 494 
H. Homes ©. Barneham. 495 
Hook 9. Galloway. 8 
Hall . Bond. 537 Hooper ©. Pierce. 116 
Hallet v. Birt. 120 Horn &. Luines. 352 
Halſtead Pariſh and Pariſh of Mel- | How ©. Acton. 493, 500 
ford. 667 Huſſey ©. Fiddall. 324 
Hamly c. Hendon. 879 —— ©. Jacob. 96 
Hammond v. Ouden. Hyde o. S —— 
Hampſtead-Water (rhe Caſe * os _— 
Farmers of ). 519 L 
Hanckford . Mead. 384 . 
Hareourt aud Fox. 42 Jacob c. Dallow. 233 
Harding ©. Salkill. 46 | Jackſon ©. Bridge. 650 
Hare o. White G Lx. 19 ©. Pigot. 211 
Harper 0. Davys. 274 | James g. Fowks. 101 
Harriſon o. Cage & Ux.. 214 ſenning's Caſe. 402 
Harrifon aud ——— 346 | Jenniſon and Ellis. 235 
Hart o. Hall. 243 9. Ellis. 320 
— . King. 309 | Jeveſon g. Moor. 262 
Hartop ©. Holt. 105 Ingram g. Foot. 611 
Harvey o. Williams. 267 | Jones ©. Beau. „ 
Hawkins ©. Gardner. 213 ©. Biſhop of Landafl. 47 
Hayward ©. Kinſey. 568 ©. Morly. 159 
Head c. Tyler. 12 ©. Sweetapple. 634 
Heliard . 420 Johnfon b. Allen. 657 
Hemming v. Price. 432 ©. Baynes. 84 
Herbert aud Walters. 85 v. Nayler. 247 


ATABLE of the Names of the Caſes. 


ohnſon ©. Ryſon. Page 416 | Lug ©. Lug. Page 236 
1 ſon . Fenwick. 553 | Lydſton o. Mayor and Bailiff of 
&. Meers. 579 r. 126 
K. | M. 
Keeling o. Morrice. 371 | Machil e. Malton. 252 
Kemp v. Andrews. 3 | Maddox . 526 
Kent (Earl of) v. Walters. 317 | Marley and Blunt. 307 
Key o. Gordon. 521 Martin ©. Gell. 211 
Kilbey e. Weyberg. 251 Maſon o. Atherbury. 454 
Kilderton o. Wilkenſon. 454 d. Keeling, 332 
Kings-Langley (Inhabitants of ) ©. | Maſters and Marriot 44 
Inhabitants of St. Peters in St. | May ©. King. 537 
Albans. 260 | Me ©. Holt. -.- 
Kirkham g. Wheely. 74 | Meggot o. Mills and Waine. 159 
| Michel & Ux' v. Garret. 276 
5 1. Harris. 512 
4 * & — as 
Lacy o. K on. 15, 5 ikes g. Caly. 81 
3 o. — 5 261 | Mitford v. Walcot. A 0 
Lamb ov. Archer. 44 | Moiſy ov. — 308 
—— . Jenniſon. 18: | Moor v. Manucaptors of Garret. 
Lambert . Oaks. 244 | 214 
Lancaſter v. Lovelace. 536 More o. Watts. 423 
Lancaſhire o. Killingworth. 529 | Morly o. 421 
Line v. Green. 651 | _— and Vivian. 38 
— ©, Sir Robert Cotton. 472 | Morrice 0. Green. 253 
Lawly v. Dibble. 241 v. Mayor and Commonal- 
Leaves ©. Bernard. 133 | 75 of Lincoln. 190 
Lee . Brace. 101 | Muſgrave v. Eſtcourt. 417 
— 9. Daniel. 228 
—— v. Elkins. 585 | N. 
Lenox v. Boddington. 22 1 
Levins g. Randall. 413 | Nailor's Caſe. 562 
——— (Sir Richard) o. Lady Cal- Neal 9. 257 
vry. 561 | Needham's Caſe. 5 
Lindſey v. Clerk. 104 | Nelfon v. Hawkins. 104 
LIſle o. Armſtrong. 157 | Newgate - Market Farmers v. 
London (City) v. Vanacre. 269 Dean and Chapter of St. Pauls. 
o. Wood. 669 | 372 
Loowder ©. Screwdens. 20 | Newton ©. Rowland. 316 
Lord 9. Francis. 408 | Nichols o. Bride Bridge. 381 
Loveridge and Whitrow. 213 | Norfolk (Dzx) v. Alderton. 121 
Luck v. Goodwin. 214 | Normand azd Mills. 347 


b Old- 


ATABLE of the Names of the Caſes. 


O. 

Oldfield and Sir Richard Rains. 

Page 192 

Oldham ©. Pickering. 103 

v. Rightſon. 326 

Opy ©. Adiſon & al. 38 
Orby v. Pullen. 319 | - 

Ord v. Howard. 125 
Ormond (Dux) ©. Brierly. 380 

— b. Ireland. 320 


7 Ovencot Pariſh and Grindow Pa- 


riſh. 376 | 
P. 
Palmer. 234, 495 
v. Stavely. 510 
Paramour g. Johnſon. 376 
Parker ©. Atheld. 527 | 
— Li. F lint. 254 | 
— v :. kett. 466 
— 27d Meller. 122 
- ©. Winch. 13 
d. Villars. 303 
Paulhill c. Powell. 606 
Pawlett p. Heatfield. 95 
Pell o. Garlick. —— 
Peter (Lord) v. Heneage. 
Peterborough (Earl) and Sadler 
347 | 
Pet. 0. Pett. 
Peters v. Benning. 
Philips o. Crab. 
—— ©. Biſhop of . 
Phyſicians (College of ) v. Batlet 
Pickering's Caſe. 
Pierce . Hutcheſon. 
©. Packſton. 
Pierceſon o. Hulls. 
Piper ©. Dennis. 


Pitcher ©, Tovey. 
Pocock . Thornicroft. 
Pollard o. Awker. 


4 


Pool and Gardner. Page 206 
Potter and James. 16 
Prat g. Rutleis. 546 

price & af v. Rouſe. J 1 


Prince ©. Molton. 


Puleſton (Sir Roger) v. Sir Ps 
Warburton. 125 | 
Pullen ©. Benſon. 204 
© Purbeck. 355 
R. 
Redmond c. Joſeph. 541 
Redwood and Coward. 109 
Reek 9. Thomas. 500 
Reeve g. Long. 53 
| Reignolds g. Davies. 383 
— 20, 502 
— (Burrongh). 
308, 401 
Aicles (Pariſhioners of ). 
553 
Andover (Town). 332 
5 | Andover (F711). 665 
Aſhly. 1 38 
| [ Atkinſon. 496 
Ailsbury (Earl). 117 
255 
218 
115 
348 
626, 668 
Sir Henry Bond Bart. 
198 
| Broom. 134 
Burdett. 111 
| Bythe 
| Crosby. Le, 
Cheſter (Biſhop) & i 
18 
| Camberwell. 7 
1 _ {| Chaloner. 314, 377 
Clerk. 


ATABLE of the Names of the Caſes. 


Rim 6 


Clerk. Page 113,615,626 
Croſs. 5 20, 634 
Cranmer. 647 


Cole. 243 
Culpeper (Sir Tho.) 108 
Davi 8 


Everar (Sr Hugh). 449 
F ;clding. WV 
Fell Keeper of Newgate. 
226, 227 

Flint. 243 
Fox. 251 | 
Fuller. 309, 542 
Fleet (Warden). 337 | 
| Fowler. 418 
Ford. 

Foſter. 
| Fitzgerald. 

Gall. 

Gilbert. 

Glide. 

Giles. 

Granfield. 

Gluff. 


494 | 


47334 


Greenvelt. 
tant i). 403 
Hornſey (Inhabitants. 7 131 
Hicks. 30 
Hebbard. 48 
Harriſon and Duke. 136 
Hewſon. 180 


Haggard. 188 


Rex ©. 


Higgiſon. 


Minton G 


Page 268, 406 


322 
323 


—_ 


Orbevil. 

Portington. 

—— Ingram G af. R 
Patting. 

Pigot. 516 

Plumer. 627 

Purſey. 435 


Row 


AJABLE ef the Names of the Caſes. 


Shaw. 113, 203 | 
Sancky and Tipper. 165 


| ditch([nhabitants).212 
Sudbury, Heaps, & as 


Saint Leonard's Shore- 


Row G Kendal. Page 82 Reynolds © Gray. Page 120 
Rainsden. 108 | Richardſon and Seiſe. 306 
Rains, Sir Rich. (Judge Rigdon and Hedges. 246 

of the Prerogatice- | — ©. Williams. 319 
Count). 136, 205 | Roberts 0. Arthur. 59$ 
Ragley (Pariſh). 499 | Robins v. Robins. 273 
Raw. 499 | Robertſon . Moor. 241 
Ruſſell. 514 | Robert v. Villars, alias Danvers. 


21 
Robert qui tam 9. Witherhead. 

"92 
Roe v. Nedham. 248 
— Haugh. 133 


Rook . Sheriff of Salisbury. 411 
Roſiere v. Sawkins. 399, * 


Roſwell o. Prior. 215, 635 
S. 

50 Savill and Roberts. 208 

Saunders 9. —— , 513 

—— 47d Owen. 199 

Scattergood . Edges. 278 

pope ds (Dux) v. Murrey. 420 

©. Bank. 

— . Ruſlell. = 

2 | Shales o. Seignoret. 248 

Shandrigamy Vill and Sholedam 

Vill. 331 

Shaw v. Bull. 592 

Wrig 7 Sheppberd D. . 124 
Wooton Rivers (Pariſh). Sherwin o. Clarges. 318 

89 | Shoot ©. Higgs. 319 

| Walcot. 95 | Siliard v. Cox. 385 
| Williams & af. 166 | Silly azd Dally. 190 

| Warburton. 319 Simpſon D. Barlow. 591 

Woolaſton. 4c6 | Slanney v. Slanney. $24 

Walden. 414 | Smallcombo. Buckingham G 47. 

Wharton (5 al. " 146 
Ward. Smith D. Bromley. = 

Worſenholm and Werks — ©. Johnſon. 187 

| 601 | — ©. Oxbring. 650 

Yates. 542 | — and Sharp. 36 

Young. 544; 562 Snow © Firebraſſe. 434 

4 Spack 


F 


LE of the Names of the Caſes. 


ATAB 
Spack and Spicer. Page 233 
— 9. Richardſon. 345 
Spuraway ©. Rogers. 501, 517 
St. Leger and Pope. $1 


St. David's (Biſhop) o. Lucy. 237 
Stamford ©. Simms. 649 
Stanhop o. Pemperton. 384 
Stayner o. Burgeſs of Diotwiſch. 


8 
. Baker. 86 
Stedman o. Page. Ibid. 
—- ©, Robiſon. 598 
Steer v. Shalecroft. 400 
Steward w. Floyd. 311 
Stone 9g. Jones. 404 
Stout . Towler. 372 
———- 7. Marſon and Cowper. 349 
Stockwell ©. Collifon. 9 
Stone and Bodiner. 112 
Stretchpoint . Savage. 641 
Stringer o. Allifon. 316 
Styrrop v. Stokes. 9 
Sutton's Caſe. 557 
— . Moody. 144, 145 
9. W. 65 
Symonds v. Cudmore. 32 
T. 
Taylor's Caſe. 
— , 
——— 7, Reignolds. 
Temple v. Biſhop. 
9. Killingworth. 
Terremoulin and Sandys. 
Thomſon 9. Leach. 
— v. Southwell. 
— 8 Crocker. 
horp ©. Thorp. 
Thwaits o. Lady Aſhfield. 93 
Tod v. Stokes. — 
Toms v. Loyd. 195 
Toſen v. Skipper. 495 
Tracy . —. 556 


Trantor ©. Duggan. Page 138, 
| 172 

Trevanian ©. Tooker. oh 
Truelock ↄ. Hartheld. 100 
Turderville and Stamp. 151 
Turner ©. Brent. 245 
— - ©, Burnaby. 564 
9. Main. 306 


Turton v. Reignolds. 


433 


V. 
| Vaſpor and Edwards. 658 
Vezey v. Smith. 503 
Vincent v. Preſton. 603, 667 
Vines o. Dodderidge. 563 
| W. 
Waldegrave's Caſe. 606 
Walker o. Humphry. 506 
| ——— 2. Rumbald, 76 
——  , Walker. 69, 258 
| Wall azd Dukes. 105 
. Grovet. 


249 
107 
248 


Wicket and Foot v. Creamer. 240 
Wiggan v. Branthwaite. 259 
Wigmore 9. Veal. 84 
Wilbraham v. Doley. 545 
 =—— . Lownds. 535 


c Willett 


ATABLE of the Names of the Caſes. | 


Willett . Tiddy. PDage 6 Worley .. Page 318 

Wilkins . Mitchell. 196 | Worſenholm 9. Manucaptors of 

Williams o. Batter G a. 99 | Berks. 599 
o. Crey. . 

. Drury. — 7 3 

Wilmout " Tyler. 416, 448 | Yard ov. Ellard. 207 

Winckeſline o. Ebden. 216 | Yates v. Fettiplace. 276 


Winter . Lovedurr. 147 | Yeoman 9. Bradſhaw. 107 
Wooldridge v. Clobery. 11 Young and Rud. 


D E 


Term. Sanct. Mich. 
Anno 2 W. & M. in B. R. 


Wooldridge verſus Cloberry. 


CTION for diverting ga Water-courſe from a or ug Where two 
againſt ſeveral, who join in pleading Now culp Dann 
One of them dies before Verdict. Per Cur, Its Er- und ar. 


A ror in toto; for when after Joinder in Floating one #2 27 
of the Defendants dies, after the Fenire facias, you ought pede 


tis Error in 
to come into Court and 1 againſt the „ tate. 
only; otherwiſe the Writ 


Copley verſus Hepworth. 


enant to pay annual Rent of 60 /. and Repair. Plain- Covenant and 
tiff faxs, Dekendent entered, but does not aver a Leaſe © qe *-- 
made. Defendant pleads, he ought not to have Rent for 
no Leaſe made. Holt: In mutual Covenants, where the 
Performance of one does depend u another, the prece- 


dent Covenant muſt be performed firſt. Per Eyre s G Dot D/ 


bez: The Covenant and Entry amount to a . and 


fo was Harrington and Viſes Caſe. Holt : It has been 
held aliter ever ſinee. Judgment pro per" 


Cone verſus Bowles. 


RROR of a Judgment in Replevin, in the Common Replevia 2 


Pleas. The Error aſſigned was, that three made Co- in three 
| 1 but all appeared by Attorney; Judgment was given againſt the Plaintiff, who 


aſſigned this for Error; but not aſſignable for Error, becauſe might have been pleaded in Abatement: 
Salk 205. 4 Mod. 7. Cumb. 100. 1 Sho. 165. Catth. 122, 179. 


B nuſance 


— 


2 Term. S. Mich. 2 W. & M. 1690. : 


Reaſon, if all the reſt are Beggars, 


nuſance by Attorney, and one of the Avowants was an In- 
fant. Eyres for affirming Judgment, This may be aſſigned 
for Error, tho' pleadable in Abatement. 2 Cro. 5. Where 
the Writ is abatable generally, and the Defendant pleads 
in Bar, and Judgment againſt him, it is not aſſignable for 
Error. 1 Roll's 181. 3 Co. 378. 1 Rol. 288. 2 Sannd. 212. A- 
vowry is in Nature of a Count. 1 uf. 303. Avowry abate- 
able as other Declarations is; and here Avowants are Plain- 
tiffs; and tho' an Infant cannot count by Attorney, for he 
cannot make a Warrant of Attorney; yet as Plaintiffs, and 
ſome of them of full Age, they may ſue by Attorney ; and 
the Plaintiff of full Age may make Warrant of Attorney for 


all. Gregory conceſſ”, & Dolbin, per quem, Not Error, be- 


cauſe in anter Droit; and admitting it had been Error at 
Common Law, the Stat. of 21 Fac. would have helpd this 
Caſe; for notwithſtanding that ſpeaks of a Verdict, and ours 
is a Nonſuit, yet it is within the Intent of it. Holt: This 
is not aſſignable for Error; tho an Infant acts in auter Droit, 
yet Damages ſhall be recover d de boni, propriis, if Judg- 
ment be againſt him ; and there is the fame Reaſon, why 
he ſhould Te a Guardian where the Action is in anuter 
Droit in this Caſe, as in other Caſes, where Infant is Ex- 
ccutor, and Recovery is had againſt him. Jide 5 Co. Ruſſells 
Caſe, A Relcaſe by Infant Executor is void. 2 Cro. 441. 
And being joined with others alters not the Caſe; for no 
they ſhould conclude the 
Infant. It differs from the Cafe of Executors, for they 
muſt all join in Defence, being joined in the Will; and the 
Infant Executor may diſavow at full Age, and not be con- 


cluded by Recovery under Age. But the Reaſon why it is 


not pleadable for Error is, becauſe it is pleadable in Abate- 


ment; and where the Time is lapſed, there ſhall be no 


Advantage in Error. Vide 9 Co. Caſe de Aoowries. And 2 


C. 5. is no Law; for at that Time the Court of Exche- 


quer Chamber were graſping at Errors in Fact, and that 
was the Reaſon of that Reſolution; but no Error in Fact is 
aſſignable there, but in this Court only. 1 Rol. 783. no Law. 


Jud affum. 


Dominus Rex verſus Lambert. 


Return to a Andamns was awarded for Reſtitution of Dr. L. to 
Mandamus, 
non fuit debite 


4 the Office of Archdeacon of Salisbary; and return, quod 
non fuit debite elettus; and argued to be bad, MR a 
1 FR. Negative 


— De. * AEM 2 
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Negative pregnant, but it ought to be, aon fait eleftus ut 
dicitur. 1 Sid. 209, 210. But per Cur, Good ; for the Writ re- 
cites, licet fuit debite eleftus, and the Return is a direct 
Anſwer; and ſo held at the End of the Caſe reported by 
Siderfin. 


Kemp. verſus Andres. 


Þ Trover declares, that N. J. $. and himſelf were poſ- joimenancy 
ſefs'd, that the others died, and the Goods came to the © be pleaded 
Defendant's Hands, Gc. Defendant pleads, that they were and = 
Joint Merchants, and no Survivor by Law amongſt them ; 


and ſo prays the Plaintiff, as to the Joint Goods, may be Vide Ler 


barred. Demurrer, and Judgment p For tho no ** 3 


Survivor, 1 Iuſt. 182. 4. yet the Plaintiff had Right to a Pur- Vide 1 Saund. 


part; . and — ought to be pleaded in Abatement, 1 30 
and not in Bar. 


Elliot and Dan). 


A2 of a Term by Commiſſioners of Bankruptcy Sale by Com- 
was made to a Creditor, who before Inrollment of milſioners of 
the Deed of Aſſignment, made a Leaſe to the Defendant, nut heb, 
and then the. Deed was inrolled. Per Cur : Such a Leſſee Deed inrolled. 
cannot maintain an Ejectment, becauſe the Leaſe could not wy 
have been before the Inrollment ; the Words of the Statute 


are, That Commiſſoners may ſell by Deed inrolled; fo with- © 
out Inrollment no Sale. Vide tamen 2 Co. 26. a. 


Note; Per Cur, Action lies againſt a common Carrier, Carer. - 


for refuſing to carry M if he does not aff a parti- 
cular Reaſon for it. oP of 


| Hook verſus Galloway. 


"Rover de decem bus, ang Weights. Per Cur: . Trover & &- 
In Trover, if Jury can it, it will be well 2 Wage. 

enough, for Damages only are to be recovered therein ＋ bo 

ſecus in 'Detinue, where the a it ſelf is to be recover d. Petinue: 


D E 


4 : EE 
8 D E 
| ( 
Term. Paſche, 
Anno 3 W. & M. 1691. 
Le Roy verſus Gilbert. 
Lees by Pre- M N many Places, by Preſcription, Leets are held at other 
ſcription may Times than within a Month after Eafter or Michael- 
2 r Y mas. In all Leets they only ſay, ad Cur, Gc. tent 
and need ſuch a Day, without ſhewing their Authority; it had 


4 
1 


hat been a good Objection not to ſhew Authority, it conſtant 
200. Practice had not bcen aliter. 


# 


Crofts verſus Harris. 


Award with9 A N Award without Performance is a good Bar, but not 
out Perfor- an Accord without Satisfaction. At this Day the Sub- 


mance, $99 miſſion of both Parties is a mutual Promiſe, whereupon an 


Carth. 187. Jndebitatus Aſſumpſit lies. 


Temple verſus Killingworth. 


Caſe lis ſor I) ER Holt: Of late it is held, that Caſe will lie for 
ſuing in a Proſecution in an Inferior Court, where Court has not 
hes wo Jace. the Juriſdiction. The firſt Caſe in Point was at Hunting- 
dition. dom Aſſizes, and referred to the Common Pleas, and there 
- adjudged, that to fue a Man, without any Cauſe of Action 
Carth. 189. at all, no Action hes, unleſs it appears to be with a mali- 
2 Show. 254. cious and vexatious Deſign. 


I | If 


þ 
* 
. 
: 
| 
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If Declaration be Part well, and Part ill, it hall be good I on Decl. 
for that which is well declared of: But if Writ of Enquiry — 
be executed for the whole, or if intire Damages be given, Damages be 
it is good Cauſe to ſtay Judgment. 1 Fent. 27. given, or Wri 
nquirv 


executed for the whole, tis ill. Hob. 189. 


A Writ of Error muſt be of a common Return, if on wit of Erg 
a Day certain, it is naught: Where the Writ of Error is muſt be on a 


ubicuuque, the Sire fac ought to be on a common Day. — 


Smith verſus Bromely. 


Leaſe for a Year, Rent payable qgrarteriatim, and Rent due 23 
not {i to be at the moſt uſual Feaſts or Days of S declared 
pi . of as due at 
Payment; and Avowry was made for Rent duc at Feſtum Michaelnas, 
Michael, whereas it ought to have been the 23d of Sep- ill. 
tember, according to Calculation. Fyres: If he had de- 
clared of a Rent aretro at Mich, it would have been 
well, but here it is for a Rent due at Mich, Ergo not 
good. f | 


Dr. Needham Caſe. 


Tr was moved, that an Execution on a Sci” fac on the gue facies 
1 Good. of Dr. Necdham might be avoided, becauſe the fealed aſter 
Writ was © wv and delivered to the Sheriff after the De- . 
fendant's Bent; and Stat. 29 Ca. 2. c. 3. provides, that no cution thereon 
Writ of F. ac, Cc. thall bind the Property of Goods a- Bod. 
gainſt nom ſuch Writ is ſued forth, but from the Time _— 
that ſuco Writ nal! be delivered to the Sheriff; and fo pro- 

vides, that tac Writ ſhali not bind Goods againft the Party, 

and not 4. 1: o'!::r Caſes againſt the Purchaſer only; and 

ſo the Dr. Gos not bound. But per Cur This Clauſe 

is to bo anderſtood of the Goods of a Purchaſer, purchaſed 

by him b:-:fore Delivery of the Writ; but as to the Party, 
it ſhail bind as before from the Teſte, as it was before the 2 Sid. 29. 
Statute. 


C Villas 


8 


— 
ä 


1 


Carth. 188. 


for levying 
_ Taxes, to 
have treble 
Coſts. 
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Willett verſus Tidd). 


Ndeb Afſump for Money received to Plaintiff's Uſe; De- 

dant juſtifies, as Collector of Aid of the King by Par- 
liament given, by a Diſtreſs warranted by the Statute, and 
found for Defendant ; and if he ſhall have treble Coſts by 
that Statute given, for being ſued in the Exerciſe of his 
Office, was the Queſtion, on Motion. And it was urged, that 
this is not Matter concerning his Office; for it may be for 
Money received to his own Uſe, or for Overplus of Diſtreſs 
not returned; and whereas Action was brought by Preſent- 
ment in the Ecclcfiaſtical Court againſt a Conſtable, and 
found for him, it was adjudged out of the Stat. of 7 Fac. 5. 
for it does not directly touch his Office. 1 Cro. 285. ones 
305. So in an Action on the Cafe for Falſe Preſentment 


by a Conſtable, that the Plaintiffs Lands were in the Pariſh 


ot F. it was adjudged that he ſhould not have double 


Coſts by the Stat. of 7 Fac. becauſe the Queſtion ariſes 


wholly on the Place where the Lands are, and not on the 
Duty of the Conſtable. 1 Cro. 467. And Holt inclined to that 


Opinion; for if the Action were brought for Overplus not 


Aſſize, that it was within the Statute, Defen 


return'd, this does not touch his Office, and he does not uſe 
the Statute for Defence : But becauſe certified by Judge Se 
t 


treble Coſts. 


Edwards verſus Dickenſon. 


againd O E againſt Poſt-Maſter of Briſtol, for not delivering 


a Letter ſent by kim by Poſt far Requeſt ; and on De- 
murrer held, the Action was well maintainable upon Re- 
ueſt and Refuſal, without any particular Damage accrued, 
= Miſcarriage of a Letter is Damage; but if Defendant 
had tendered the Letter, and Plaintiff would not pay Poſt- 


age, he is not bound to deliver the Letter; but then this 


ought to have been ſhewed on Defendant's Side. Et Jud 
pro Quer * 


D E 


DE 


Term. Sanct. Trin. 
Anno 3 W. & M. 1691. 


A — 


Codefrey verſus Newton. 


RROR of a Judgment in C. B. in Debt againſt Comb. 18;. 

an Executor, after Leaſe determined, for Rent due en te on 

in Teſtators Time on a parol Leaſe; Defendant Leaſe, . 

— pleads an Obligation entered into to 4. by the Te- qual Degree 

ſtator, ultra quod he had not Aſſets, and fo demands Judg- 22 
ment; and on Demurrer Judgment for Plaintiff in Com- Vide poſtea 

mon Pleas, and affirmed here; for per Curiam, Debt for * 

Kent, upon a Leaſe for Years after Leaſe ended, ſavours _ . 
the Realty, and is in equal Degree with Debt upon a Lev. 124. 

Bond, and therefore Bond not to be preferr'd to it: And ſo Auer. 209. 

is Office of Exec. 209. - 


. Chew - verſus Briggs. 


A Trial was in Middleſex on a Traverſe in Surrey; Trial ina 
and this moved in Arreſt of Judgment; and Holt of ag Cour | 
Opinion to ſtay: Judgment, for that a wrong County is not 8, 16 Ce. 
remedied by the Statute, but only a wrong Venue in a right c. 8. 
County; the Words of 16 & 17 Car. 2. c. 8. enact, That no 
Judgment after Verdift ſhall be arreſted or reverſed for that 

there was no right Venue, ſo the Canſe be tried by a Fury 

of the proper Place or County where the Action was laid; 1 Vent. 22, 

| theſe Words are reſtrictive. Dolbin, Gregory and Eres cont. 263 

1 Saund. 247. Eyres: If it had been res integra, I ſhould 

be of another Opinion, . but all Reſolutions being otherwiſe, 

I] accord. Sid. 325. 1 Saund. 247, 248, 


A toutes 


8 Term. S. Mich. 3 W. & M. 1691. : 


Semper pa- A tonts temps priſt can never be pleaded after Inparlance, 


rectus. 


Poſtea Mich On a Bond after Imparlance, you may plead Tender and 
7 W. z. Wig- nucore priſi, for no toutes temps priſt need be pleaded in 

more and Veal. ba C ſe | 

N dick. tat CA. | 

9 W. 3. Giles v. Hart. Poſtea Paſch. 12 W. 3. Horn v. Luines. 


Apppearance An Appearance does not help a Diſcontinuance, as it 
helps a dat goes a Miſcontinuance; and it is a Queſtion, whether 
continuance, ; R a | ” d >. ans * 

but not a Diſ- Diſcontinuance in Proceſs be help'd by the Statute of Jeo- 


continuance. fig tho' Diſcontinuanee in Pleading may be help'd. Per 


Holt. 
— — lte Award be, that a general Releaſe to the Time of A- 
Poſtea Hill. 


aW Hoop. Ward may be given, a Releaſe to the Time of — 
er v. aw miſſion is a good general Releaſe. 


Term. Sanct. Mich. 


Anno 3 W. & M. 1691. 


Anonymus. 


* an Homine Replegiando one muſt plead Tnftanter, with- 
1 out Imparlance, as in an Appeal. 


The King and Davis. 


No new Trial FF P ON Information for a Riot, a Trial was had, and 
= —_— CA Verdict given for the Defendant, and a new Trial 


tion, for being againſt Evidence. Aliter, if by Fraud or Surpriſe. 1 Sho. 336. 1 Sid. 149, 153. 
1 Lev. 124, | Sy 


I == prayed 
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— 


prayed for, for the K. and Sir John Fack/on's Caſe alledged, 
the Court faid that was proved to be by Fraud, and ſince 
that, in Hak's Time a new Trial had been granted, the 
Verdict being obtained by Fraud; but this Verdict being 
only againſt Evidence, but no Fraud, a new Trial was 
denied. New Trial granted in the Cafe of the Queen v. Coke, 
the Acquiital being by Surpriſe upon the Proſecutor, for 
Want of Notice, it being brought on by Defendant ; it 
6 3 Anna, indictment for keeping a common Bawdy- 
houſe. 


Hill verſus Mills. 


HE Bankruptcy of an Executor is no Cauſe of grant- ſut tad. Lib. 
ing Adminiſtration to another. Where there is a na- 1. Tit. 20. 
tural Diſability, there is a Neceſſity of doing it; but it muſt T _ 
= c | . 57 
be ad uſum & commodum of the Executor, fo the laſt Grant- i Sd. 280. 
ing of Adminiſtration is a Nullity, and ipſo facto void. 1 
370. Skin. 209. Comb. 185. Poſtea Mich. 10 W. 3. The King and Richard Rains. 


Styrrop verſus Stoakes. 


F Moncy be disburſed by Church-wardens for iring 
1 the Church, or any Thing elſe meerly Ecclcfiaſtical or 
Spiritual, the Spiritual Courts ſhall allow their Accounts: 
But if there be any Thing elſe, that is an Agreement be- 
tween the Pariſhioners, the ſucceeding Church-wardens may 
have an Action of Account at Law, and Spiritual Court 
has not Juriſdiction. 


Stockwell verſus Colli ſor. 


A Sſumpſit, on Conſideration that he had aſſumed to Commiſfoner 
II ferve Defendant as Commiſhoner to examine Witneſſcs intitled to 
in a Suit betwcen him and B. that Defendant promiſed to — 
pay him for his Pains. It was alledged, that a Commitſ- i 
ſioner could not have an Aſumpſit on ſuch a Promiſe, for _ 330. 
he ought to be indifferent, and it is unlawful to be paid for 
ſuch Service; as a Promiſe, in Conſideration that Plaintiff 
would take a ſpecial Warrant and Arreſt, to pay ſuch a 
Sum, is void. Nop 78. If a Man, in Conſideration of Money, 
undertakes to do Execution, not good. 2 Co. 103. But per 
D Cir I 


—— 


a_ 
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Office of C. J. not grantable to two. But 
A judicial Office may be granted to two, as well as a mi- 


1 Vent. 21. 
2 Rol. Abr. 
459- pl. 2. 
3 Lev. 46. 


A CTION for 


Cur, A Commiſſioner is named by the Party, and it is in- 
tended he would favour him, and therefore it is a Chal- 
lenge to the Favour, that he is a Commiſſioner at the De- 
nomination of the Party, tho' no principal Challenge. 1 Inf. 
157. b. and a Commithoner takes Pains to attend the Ex- 
amination of Witneſſes, and therefore deſerves Recompence, 
as well as a Commiſſioner of Bankruptcy ; and there is a 
Difference between him and a Sheriff. Jud pro Oner. 


Jones verſus Bean. 


N an Iſſue out of Chancery found, that Biſhop of 
Landaff in IVales, in 1671. granted the Office of the 
Regiſter, (which was ſeveral Times granted to two ſince 
Stat. of 1 Fliz. and no Grant to one only proved before 
the Statute) to Sir R. Floyd and the Plaintiff; and the Plain- 


tiff claimed the Office by Force of the Grant; and it was 


agrecd, that if ſuch Grant to two had been good at Com- 
mon Law, it would not be defeated by the Statute; for it 


allows a Grant to two, where the Uſage had been ſo; 


and the conſtant Uſage ſince is good Evidence of it's ha- 
ving been ſo before. But it was argued, that ſuch Grant 
had been void at Common Law ; for this is a judicial Of- 
fice, which cannot be granted to two in Reverſion. 11 Ch. 4. 
Per Cur” contra ; 


niſterial one ; and no Inconvenience more in one Caſe than 
in the other; the Office of a Judge may be well granted 
to two. If theſe two Chancellors differ, the Biſhop may 


ſet himſelf, and their Authority ceaſes. 


College of Phyſicians verſus Baſſet. 


practiſing Phyſick without Licence; De- 

claration lay it to be at J/eftminſter in Cm Midd, 
but not that it was within ſeven Miles of London, and 
therefore bad. 


Sheriff cannot return a Reſeous upon a Writ of Execu- 


tion. 


Per Cur: Where there be ſeveral Executors, and only 


ſome of them appear and plead, Judgment muſt be againſt 
A them 


=O 
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them all; but Execution de honig propriis ſhall go againſt 
him that has appeared. Few Submiſhon to Award by Ex- 
ecutor is a Devaſtacit. 


Germin & Ux verſus Orchard. 


Reſpaſs for breaking Plaintiff's Cloſe; Defendant Salk. 3 46 
pleads, that J. F. was ſeiſed of the Place where in Jann of 

Fee, and being fo ſeiſed demiſed it to Plaintiff's Teſtator years to a 
for a certain Number of Years, (5c. and that 'Teſtator by Man, Haben 
Deed aſſigned it to Defendant. And to another Part of the But of g. 
Place where, Cc. he pleads another Plea, to which Plain- Grantor ; the 
tiff demurred, having traverſed the Aſſignment, and Ven Term pales 
fac awarded, tam ad triandum exitum prædictum, quam ad —_— 
i#nquirendum de damnis, in Cafe Judgment ſhould be for 4 is void 
Plaintiff, upon the Demurrer. Jury found a ſpecial Verdict, 
That B. by Deed reciting, that whereas J. & had demiſed 
ſuch a Houſe to him, and Land, Gc. he granted and aſſign- 
cd to Defendant the ſaid Houſe and all other the Premiſlſes 
and Appurtenances, together with the faid recited Leaſe, 
and all Writings and Evidences concerning the ſame, to 
have and to hold from and after the Death of the Aſſignor 
and his Wife, for and during the Reſidue of the faid 'Term 
- unexpired; & ſi Car, it is a good Aſſignment for Plaintiff, 
ſecus for Defendant ; and aſſeſs Damages, Gc. but aſſeſs no 
Damages on the Demurrer ; for on that there was a Nolle 
Proſequi enter d. 

Sir Bartholomew Shower : This is no good Aſſignment; 
the Office of Premiſſes was to aſcertain the Eſtate intended 
to paſs in the Habendum; but tho the Premiſſes do make the 
Eſtate certain, yet it may be utterly defeated by the Haben- 
dum; and therefore here the Habendum, limiting the Com- 
mencement of the Leaſe to be from Death of Aſſignor and 
his Wife, defeats the Premiſſes. A Leaſe for Years ſhould 
have a certain Commencement and Ending, otherwiſe it is 
| void. 1 Inft. 45. ö. And here the Time of Aſſignor's Death 
is not known; and an Habendum not only alters and abridges, 
but ſometimes wholly fruſtrates the Premiſſes. A Feoffment 
to 4. Habendum after Death of Feoffor, void. 3 Cro. 254. 
True it is, that if Grant be compleat in the Premiſſes, a 
contradicting Habendam ſhall be rather void than defeat it. 
Hob. 171. Dyer 272. And if it be objected, that all the 
Term is granted here in the Premiſſes, by the Words, the 
ſaid recited Leaſe : It may be anſwered, that by 1 ow 

Leaſe 
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(Leaſe) the Term is not extended, but the Deed indented 
only, becauſe of the Words ſubſequent, all the Nritings and 
Evidences. 

It was argued likewiſe, that the Verdict was good not- 
withſtanding the Omiſſion of Enquiring of Damages on the 
Demurrer ; for as to that, it is but an Inqueſt of Office, 
and may be-ſupplicd by another Writ. 7. 135. 11 Co. 6.4. 
But if the Verdict would have been deficient, for this Cauſe, 


it is aided by a Nolle proſequi ; for where a Verdict is inſuf- 
| ficient, by Aſſeſlment of entire Damages, or Non-aſſeſſment 


of Damages and Coſts, where they ought to be aflefs'd, it 
cannot be ſupplied by a Writ of Enquiry; but Relcaſe of 
Damages and Coſts remedies Suits and Imperfection in the 


Verdict. 


Contra: The Word ( Leaſe) contains all his Intereſt in the 


Land, and not the Deed indentcd only, for if the Indenture 


were intended to be conveyed only, it might have been by the 


other Words, (all Il ritings, Gc.) and then the Word ( Leaſe) 


ought to carry the Term, otherwiſe it will be of no Uſe; 


but fuch Conſtruction ought to be made as accipiantur cum 


1 Vent. 83. 


Hedtu; and that the Word Leaſe comprehends all his E- 
ſtate in the Lands, ode Peytoc and Pemberton's Calc ; 
where a Man pleaded he had ſurrendered dimiffionem pred, 
and conſtrued a Surrender of his Intcreſt. 1 C. 101. Then 
all his Intereſt being given in the Premiſſes, the Habendum 
being contrary is void. 1 Co. 155. And if the Aſſignment be 


good, the Verdict is void; for if the Jury had found exceſ- 


live Damages on the Demurrer, Attaint would lie againſt 
them; and in all Cafes, where Attaint would lie againſt the 
Petit Jury for exceſſive Damages, there, if no Damages be 
afleſs'd, ſuch an Omiſſion ſhall not be ſupplied by a new 
Enquiry. 1 Co. 119. . 2 Rol. Abr. 722, 3. 

Ber Cur: This Aſſignment is void; for if a Man grant 


Leaſe for Years, Llabendum after Death, it is void. Eyres 


cited a Caſe to the contrary, 2 Rol. Ar. 66. b. but it was 
denied per Holt, and not minded by others; and a Diver- 
ſity was taken, where one grants his Term for ſo many 
Years as ſhall be arrear after his Death, and a Grant of his 
Term for four or more Years in certain, Habeudum after his 
Death; the firſt is void, the ſecond good. 1 Co. 155. And the 
Verdict is infuſhcient, and ſuch Inſufficiency not aided by a 
Nolle proſequi; and ud per totam Curiam, that Aſſignment 
not good. This Judgment reverſed in the Exchequer-Cham- 
ber, and that Reverſal affirmed in the Lords. 


. King 
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King and Evans. 


Andamu to reſtore Ecans to the Office of Clerk of cy he 
the Peace: A Misbehaviour returned, oidelicet, That Peace 

a Demand yg, Tag 4 _—_ 
them to the Cuſios Rotulorum ; a peremptory one meanor. 
moved for; for the Stat. 1 V. & M. veſts a Freehold in in the » Sho. 282. 
Clerk quamdin ſe bene geſſerit, they are to remove him B T..; 
bt 6 — N . and Ati: ee. 
cles againſt are to be put in Writing, is not — 
to have boen dbne. Fr: The Keeping of 2 
Right belong to the Cuſto, Not ulorum; the Clerk of the —— 
Peace is a diſtin Officer, and not a meer Servant; and his W 


Parker verſus Winch. 


H 22 Demeſne Manor is impleadable at Anciene De- 
w, but the Lands holden of the Manor, =* ine Manor 
are only impleadable in the Court of the Manor; and Une 
laying it in the Declaration to be Part of the Manor, ſhews Law ; Lands 
it not im ble in the Court of the Manor; for — 
holden the Manor cannot be ſaid to be Part of the nnn 


Manor. FEyres: The Rent may be Parcel of the Manor, Vile Reg. 
and ſo may the Services, tho the Land is Frank-fec ; and * + b 


whatever is holden of the Manor is not Part. 


Coke verſus Hawkins. A 
Prohibition to 


Mp: for Prohibition to Spiritual Court, for a Suit for a Can un Sat 
Defamation, and it being after Sentence, denied; be- for Defamaci- 
2 they had not pleaded 2 of the Court. 2 — — 


King and Inhabitants of Horneſey. 


Ha Upon a Preſentment for not Repairing a High- rig: 
way, on Not guilty, you can't give any Thing in Evi- 

dence, but only that the Way i is repaired. If they plead they 

ought not to repair, they muſt ſet fer forth who ought. You 

cant give in Evidence no Highway, but may traverſe it. 
Eres cont. Dolbin: They may give in Evidence, that 

it is no Highway, but not that they ought not to repair. 
- E 


DE 


14 


D E 
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— 


Cudlip and Randall. 


Mod. E; Plaintiff declares, that being poſſeſs d of a 
XD Houſe, with the the 25th of March 
> Thing de 6 Car 2. for a Term of Years then and yet unex- 
mile i» go- by Indenture demiſed them to Defendan 
neral Words, 

is well except- next 

ed by part- in 

Wards. of Nov. 


D 


all Houſes and Out-houſes to the ſame belonging; 
and always reſerving out of the ſaid Demi 
tiff, his Executors and Adminiſtrators, the Houſe commonly 
called the new Houſe, new built upon the Premiſſes, for 
the Uſe only of the Father of the ſaid Plaintiff, the ſaid 
Plaintiff, their Wives and Families to live in as they pleaſe, 
but not to be let to any Perſon or Perſons whatſoever ; and 
all other Times when they ſhall not dwell there, to be 
uſed by the Defendant, his Executors, Adminiſtrators and 
Aſſigns, to hold the Premiſſes, except as before excepted, to 
the Defendant for ſeven Years. That at the Time of the 
Leaſe there were two Manfion-houſes on the Premiſſes, 
one old one, and one new built; that the new built Houſe 
was only burnt; that at the 'Time of the Fire, the De- 
fendant was in Poſſeſſion of the new built Houſe, except 
one Room dd aa, 7 
4 urnt 
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burnt by Fire, negligently kept by Defendant in the Part 
1 Et fi, Gc. 3. 
And it was agreed in this Cafe, that no Action on the No Afton of 


N 
Caſe es ag Trane of Wit the ths Phaſe in the Co- © 
ire, 


t was other gently keep- 
| Houſe ; and if the Houſe s bs Fire. 
ears; & per C ſeriatim, 
Tn c. except 

Words in 
Habendum, which is not con- 
trary or repugnant to the Premiſſes; for there was another 
Houſe demiſed, which ſupplies the Words (together with all 
other Houſes); and where the Exception docs not defeat 
the Grant, or is contrary to it, it muſt ſtand; as Dyes 
264. b. Heb. 170. And if the Exception be good, then the 
Queſtion will be, if it be not avoided by theſe Words, re- 
ſerving to Plaintiff his Executors, &c. for an Exception 
out of an Exception puts the Matter at large. Er Holt, 
If a Man leaſe his Houſes, excepting his new Houſe, during 
the Term, his Exception is good; but if he except it du- 
riag Life, it is void: Or if a Man, having a Term of two 
Houſes for certain Yegrs, grants his Houſes excepting one of 
them for Life, this Exception is void; for his Words (da- 
ring Life) qualify the Exception, and ſhew his Intent, 
that the one Houſe ſhall not be excepted during the whole 
Term, and fo is void; which Difference appears in T?yer Vide 1 Vent. 
264. b. but here the new Houſe is ex to the Leſſor, &c. 7%: 106. 
which makes a full Exception; and the Words, to the Uſe 
of him only, Oc. do not qualify, but rather declare the Intent 
of the Exception. Jad pro Def". In this Caſe Plaintiff did 
not aver that the Leaſe was not expired at Time of the Fire. 


Meggadow verſus Holt. 


Ction was brought upon a Bill of Exchange, in which Bills of Ex- 
Plaintiff declared, that the Defendant drew a Bill of nge. 
Exchange, according to the Cuſtom of Merchants, on V. 
Merchant at Rotterdam, payable to H. within two Uſances 
and an Half, and alledged them to be at Roterdam two 
Months and a Half; and alledges the Cuſtom, that if ſuch 
a Bill be | for Non-payment, the Drawer is liable; 


the Bill is aſſigned over, and alledged to be tendered to 


I. and that he did not pay: The Plaintiff proteſted, and 
brought his Action againſt 


Holt; & per Curiam, Judgment 
pro 


— 
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', iſt, The Law of Merchants is Jus gentium, 
. ern 
tice of it, when ſet forth in Pleading. 1 Inft. 11.6. 182. a. 
The Law of Merchants in this Caſe is, that if he, who has 
ſuch Bill, does lapſe his Time, and docs not proteſt, or 
make his Requeſt, if any Accident happens by this Neg- 
le&, in Prejudice to Drawer, he hath loſt his Remedy a- 
gainſt him; but if ſuch a Thing had happen d, it ought to 
have come of the other Side; and not being ſo, we muſt 
judge on the Declaration. It is not neceſſary to ſhew Cu- 
ſtom of Merchants, but neceſſary to ſhew how the Uſance 
ſhall be intended, becauſe it varies as Places do.“ 


Potter and James. 


192-15: A Jump pr den dei ine vo god, without ft 
— [ing forth any Ca or for what the Money was 


13 W. 3. Pal- d 


Anonymus. 
HERE there is a falſe 


to Land, 


Fiſher verſus Bafton. 


t=fsrior Court. L RROR of Judgment given in an inferior Court 
ſeneſchall hic in Cur, and affirmed; for tho if it be — 
Seneſchall only, without more, it would be ill, becauſe 
it might be in a Tavern or other Place, yet being ſaid 
in Cur, ſhews it to be in Court judicially 
4 Rex 


— 


1 
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Rex & Reg verſus Maj de Lond. 


' A Mandamus to the Mayor and Aldermen of London, , noe. 52. 
to reſtore Sir J. Smith to the Place of Alderman ! Sho. 274. 

there. Return, that Sir F. Smith the 13th of Feb. was an F —— 

Alderman of the City, being before that Time duly elected reftore him to 

and admitted into the Office, according to the Cuſtom of the hee * 

the ſaid City; and that he fo continued from the 13th of 4 

Feb. to the making of the Act for Abrogating the old Oaths Lan. 

and appointing new ones; and from thence to the iſt of Au 

guſt next following; but that he did not take the Oaths 

appointed by that Statute; nor hath ſince been choſen into 

the Placc of Alderman ; and therefore his Office being void 

by his not complying with the Act, they cannot reſtore him. 

The Difficulty reſted folely upon the Statute for Reverſing 

the Judgment given in the Ono Marranto; and whether this 

Return was not contrary to it; for if by that Judgment 

there recited, the Corporation was diſſolved, then Return 

of his being Alderman is fiivolous, and he not obliged to 

take the Oaths, not being an Officer at that Time, till Re- 

ſtitution of the Liberties of the City by the Act that was 

5 3 —— is ſufficient; for As muſt . for ors Return maſt 
ill Party falſies it by bringing Action, unleſs any Thing de ken => 

in the Act of Parliament alters the Caſe ; 221 8 5. rl al 

are obliged to take Notice of it being declared a publicx 
Act, and nothing is in it to make Return contrariant. The 

Judgment entered in this Caſe was very different from what 

is recited in the Act; but the Court takes Notice of it only 

as it is there recited, which is, That the Liberty, Privi- 

lege and Franchiſe of the Mayor and Commonalty, and 

Citizens being a Politick Body, and Corporate, ſhould be 

ſeisd into the Kings Hands": By which Judgment the Cor- 

poration is not dilioived, ſo that Sir J. S. continued ſtill an 

Alderman of that Body; the Judgment, in the moſt ſenſible 

Terms, is a Seiſing of the Corporation into the Kings Hand, 

which could not be; for that reſts ſolely in Intendment 

of Law, and is inſeparable from the Members; and what 

the King cannot have, Judgment of Seiſure cannot give him. 

2 Cro. 260. The Judgment here ſhould have been a Judg- Judgment 

ment of Ouſter; and this is ſuch a Judgment as is without man be of 

Precedent, which makes Suppoſitions. There are ſeveral — 4 


but n 
Judgments for ſeiſing of E but never for ſeiſmng of Ceres. 


of IONS. 


18 


new one, but cannot reſtore the old; a 
thing  belides Franchiſes, for it is a Capacity to hold as a 


Sir 7. ſhould have been reſtored ; =—— is onl 
Liberty, but the ending Clauſe is poſitive ideo 
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tion is always ſuppoſed to be 


of Corporations; the Corpora 
prior in Law. Palmer, 1 Caſe. If a Corporation may be 


| ſeiſed nomine diftrifiionts, or otherwiſe it is diflolved; for 


when it is merged in the Crown, the King may make a 
tion is ſome- 


Natural Body; and tho it may ceaſe to be ia attu exercito, 
yet it may be aft fignato. Neither does a Scifure of Office 
diſſolve one; for on making a Corporation, the King may 
reſerve the Naming of Officers to hinſelf, and ſuſpend it for 
a Time. And it not a ing by the Preamble, what the 
Franchiſe is that was ſciſed, it muſt be taken for Truth that 
he continued an Alderman ; and he is not help'd by the 
other Clauſes. 

Gregory: The Court cannot take Notice of any other 
Judgment but what appears by the Preamble. Dolbin 
doubted. If the Return be true, they cannot reſtore Sir J. 
poſſible to be 


Ts 


— but only illegal. If it had been 


_ 


willing that peremptory Mandamus ſhould _ 
The Writ m is, that he was ny agen ins 


5 


Z 
Fee 


L 


bs 


4 
Z 


ſuch an 

Corporation. 

By the Judgment, as recited, the Corporation is not diſſol- 
ved. It was a Overe, whether a could be dif- 


| folved, but ſure it may: It is ſuch a Franchiſe as may be 


to diflolve a 

ties; 1. That which did exiſts in the Crown before, as Fe- 
lons Goods. 2. Created de novo, which exiſt tho 
as Leet, Market. 3d Sort, which cannot exiſt but in Per- 
ſons, Judgment ought ar > 
Ouſter, for the King made bros it bil; 
final, that Liberty wall be fried and forſtited, a 

4 t 
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them of Franchiſes. Here does not appear any Judgmen 
actually given, that the Franchiſe being a Body Polit: 
ſhould be ſeiſed: The Liberty of the Mayor is not the 
Being of the Mayor; by a Surrender of Liberties and Pri- 
vilege, the Corporation is not diſſolved. 3Co. Dean 
Chapter of Norwich's Caſe, Fo. 166. He agreed, if a Cor-, 
poration were made to a particular Purpoſe, and they deveſt 
themſelves of all Right, fo that they cannot Anſwer t 
28 diſſolved; as i 
harity, 


— 


which they 


— 
— 


Term. Paſchæ, 


Anno 4 W. & M. 1692. 


1 


— 
— en a— »§Ü——̃ — 


Hare verſus White & Us. 


I UReſpaſs againſt Baron and Feme ; | 
Iſſue Baron is acquitted, and Feme guilty ; 

moved, that Baron ſhould have been joined 
only ae 
Purpoſe, 105. b. which o to be purſued ; 

and fo is elo. 106. But Curia contra; For there is no Di- 


verſity in the Caſe of Baron and Feme, and where Treſpaſs 
15 againſt any other 
Cro. Fac. 203. 


two, and one of them is found guilty. 
Rex 


n 


— 
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Emberton moved to quaſh an Order of two Juſtices of 
Peace, made at their Seſſions; which reciting a prece- 
dent Order made by two Juſtices, to remove a poor Man 
from H. to B. in the ſaid County, becauſe it appeared to 
them that he had rented a Farm of 10 J. per Aunum in 
H. ordered he ſhould be ſettled at H. and moved to have 
the Matter examined here; but tora Curia contra. But they 
agreed, that in all Cafes where a Statute gives Appeal from 
two Juſtices to the Seſſions, the Order on ſuch Appeal is 
final, tho the Statute does not expreſly ſay ſo; and this 
Court cannot examine the Fact, but only quaſh the Order, 
if contrary to Law on the Face thereof. And per Dolbin, 
If a Conviction be on the Statute of Decr-ſtealers, the Fact 
cannot be after examined here; for the Parliament has 
made the Juſtices ſole Judges of ſuch petty Matters. Then 
Shower moved to quaſh the Order, becauſe the Seſſions 
ought only to quaſh or confirm the Order of Juſtices; yet 
they have not reverſed the former Order, but order'd a Set- 
tlement at H. without more ado: But per Dolbiz and 
Eres, the Settlement at H. being the Place from whence 
he was removed, is a Reverſal of the firſt Order. But 
Holt thought they had not Power to ſettle him at H. 
becauſe it did not appear he had been ſettled there forty 
Days; for tho' he had a Farm there, yet it is not a Settle- 
ment, if he leaves it within forty Days: Then the Seſſions 
ought to have quaſhed the firſt Order, but not to ſettle a 
poor Perſon who had no Settlement. But the other Juſtice 
contra, abſente Gregory, it was confirm d. 


Order of Seſ- 
ſions on Ap- 
peal is ſinal. 


Loowder verſus Screwdens. 


« Moi. % IN Appeal of Murder the Plaintiff counts at Bar in pro- 

« Salk. 64. pria perſona, but the Roll put into Court, where the 
Rana Count was entered, was by Attorney; and Exception ta- 
appear in Fer- ken, that the Appellant was nonſuited; for that he ap 
und op oa by Attorney, where he ought to come in Perſon ; and ſuch 
1 ce is void, and ſo Nonſuit by Default; and if not 
— Nonſuit, Appeal is diſcontinued, for he ovght to appear in- 


may be alter d according to the Truth of the Fact, before it be filed, 
3 fanter 
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Pantcr, which he has not done; for at the Day of the Re- 
turn of the Writ the Appellant ought to have counted inftan- 
ter, but his Count was by Attorney, which is no Count; and 
then the Appeal diſcontinued. As if a Woman brings an Ap- 
peal de morte oirt, and at Day of Return Parties appear, ſed 
ic nor miſit breve, wherefore Plaintiff prayed an Alias, 
but Appellee demanded a Count, and becauſe ſhe refuſed 
Appellee was diſcharged. Raſ?. App. 46. cited. 1 Bulft. 70, 
71. Cur contra, Appellant here ſhall not be nonſuited ; for 
none can be nonfuited that is not demanded, but he was 
not demanded; wherefore Appearance by Attorney can't 
be a Nonfuit. 2 Iaſt. 313. In an Appeal of Mayhem the 
Plaintift came by Attorney, which could not be, and Plain- 
tiff was demanded, and for Default nonſuited ; but there it 
is plain, if he had appeared on Demand, he could not 
have been nonſuited : So here, if Appellee would nonſuit 
Appellant, he muſt have demanded him ; but here Appellant 
was preſent and viewed by Court, and ſhall not be non- 
ſuited, if demanded at a Day he is not demandable at. 
'Fhen as to the Diſcontinuance, that cannot be before Im- 
parlance; but the Day the Court took to adviſe ſhall 
not make a Continuance, but ſhall be intended the firſt 
Day. It is true, the Appellant had a Day by the Roll and 
by the Writ, and on every one of them is demandable. In 
the Caſe in Raſal, he came on the Day by the Roll, and 
becauſe he retuſed to count, the Appeal abated ; here he 
appears on the Day given by the Writ, and has counted, 
and that in proper Perſon as he ought; and tho' Roll be 
er Attornat, that ſhall be altered; tho an Appeal cannot 
be alterd at Common Law, nor by any Statute of Feofail, 
yet it may be altered according to Truth of Fact, before it 
is filed or becomes a Record ; whereupon the Roll was a- 
mended, and Defendant pleaded Non culp. And it was 
ſaid in this Cafe, that where Grand Jury or Inqueſt finds 
a Man guilty, he is ouſted of Battail on Appeal. 


Ferrers verſus Miller: 


I: Ejectment Defendant pleads in Abatement, that the Carth. 220. 
Land was ancient demeſne, without making a Defence; _ = 
for he ſaid, Feuit & deſendit, without ſaying Vim & inju- Defence is 
riam, c. and no Pleading can be, unleſs he make himſelf nw need 
a Party by Defence. 1 If. 127. b. unleſs it be in Aſſiſe or ved bun by 
Scire fac, for there no Defence is to be made; but in all Accepting it. 
| G | perſonal it is good. 


— 


8 


L 
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perſonal Actions the Plea fays, Vert & defendit cim & in- 
juriam, Cc. tho it be uſual in Pleas in Abatement to leave 
out the Word Oyando. But on the other Side it was faid, 
the Precedents were both Ways, and it was adjudged good 
without Def cim; but unleſs he makes himſelf Party to 
the Writ, by making Defence, you are not bound to receive 
his Plea; but if you do it, it is good. 


— 


Rex & Regina verſus Warrington. 


4 Mod. 6;, [| Nformation againſt Defendant for a Riot in Cheſter, which 
| 1 Sal. 152. is a County Palatine, and therefore to be tried there; and 

no 214 a Suggeſtion being entered on the Roll, that the Sheriff was 
Where there Of Affinity with the Defendant, the Fenire fac iſſued to 
are tuo She the other Sheriff only, and a Jury returned; and Defen- 
8 dant found Not guiity, and the Record removed hither. 


the Yewe And moved in Arreſt of Judgment, that the Feanire was 
muſt go ten ill directed, for it ought to have been to the Coroners. 
not to the Co- But Cur, Hot delivering it; the Fenire is well, and Trial 
roner. If She- good, and ſo adjudged before between Sir D. Rich and 
makes Ye Sir Tho. Player; where the Fenire was directed to Sir D. 
iſſue till an- North only, the other being a Party. For the Sheriff is 
e the proper Officer, to whom the Return of Writ belongs; 
ſhall not go to and the Law docs not commit it to others, without Default 
the Coroner. or Partiality ſuſpected, and then conſtitutes the Coroner ; 
but where there are two Sheriffs, and only one of them ſu- 
ſpected of Partiality, and for this Defe& is challenged, his 
Companion is as proper a Perſon to ſupply that Defect as 
the Coroner. But it is ſaid, both Sheriffs make but one 
Officer, yet every one of them is a Sheriff; the Coroners 
are but one Officer, 1 Mod. 198. yet if there be two Coro- 
ners, and one of them be challenged, and if four, and three 
be challenged, the Yenire ſhall go to the other; but if none, 
it is directed to them all: So F*zire is not to be directed to 
the Coroners, but on Default of Sheriff. If Sheriff dies, 
Proceſs does not iſſue till another be, and ſhall not go to 
the Coroners. It is the Challenge only makes the Coro- 
ners or any of them Officers; and why may not the Chal- 
lenge as well make the other Sheriff an Officer. In a Quare 
Impedit againſt Archbiſhop of York; if he be found Diſtur- 
ber, the Writ de admittenda idonea perſona goes to Arch- 
biſhop of Canterbury ; yet he has not Superiority, but only 

Precedency. Dyer 327. And Fenire well awarded. 

1 


Pitcher 


6 
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Pitcher verſus Tovey. 


RROR of a Judgment in the Common Pleas in Cove- vide , tes 
nant; wherein the Plaintiff declared, that by Indenture 29g. 
bearing Date 9 July in the Year 1680. he demiſed a Houſe in IT 7% 
the Pariſh of St. Martius, Gc. rendring Rent, with Cove- Car. 177. 
nant for Payment to R. Gill, who aſſigned to Defendant ; 1 Show. 340. 
and for Rent arrear for three Years after Aſſignment, he yu 
brings Covenant; Defendant as to Part pleads Nil debet, Perſon who 
and as to the Reſidue an Aſtenment over before it incurr d. —_—— 
Plaintiff demurr'd, and Judgment by three Judges in the jj tothe Let 
Common Pleas for the Plaintift; and it was urged for De- for; Leſſor 
fendant here, who was Plaintiff below, that there was a Sue ware, 
Privity of Eſtate, tho no Privity of Contract, between AF- paint the ori- 
ſignee of a Term and Leſſor, after Acceptance of him for gival Leſſee 
Tenant, which continues notwitaſtanding the Aſſignment, till 1 
Notice of it: As if Tenant makes a Feoftment, the Lord ſhall the Afign- 
avew upon him for Rent arrear till Notice of it. 3 Co. 23. 4. went t 4 
And fo it was adjudged in the Caſe of an Aſſignee of a 
Term, 1 Sid. 339. by two Juſtices; and Tewiſden's Reaſon to 
the contrary not good, that the Leffor had Remedy by 
Diſtreſs; for there is no Reaſon that the Leſſor, who had 
two Renicdics, ſhould be deprived of one of them ; for he 
cannot have Debt, where the Party to whom the Term is 
| aſſigned is not known to him; and perhaps his Remedy by 
Diſtreſs may fail, where the Aſſignment is to a poor Man, 
who is not able to manure the Land, or by Indigence or 
otherwiſe ſuffers it to lie freſh, and then the Leſſor ſhall be 
without Remedy, by Diſtreſs, or by Action of Debt; and 
ſuch Notice ought to be pleaded, as in the Caſe of Mar- 
row and Turpin, 3 Ch. 24. a. But per Cur, abſente Gregory, 
Judgment was reverſed ; for Debt lies by the Leſſor againſt 
the Aſſignee only upon Privity of Eſtate, and when this fails 
by the Aſſignment over, that Action is at an End; and is not 
like an Avowry, which ſhall be made on a Perſon certain. 
That of Sid. 339. was haſtily reſolved by two againſt Twi/- 
den, and the Bar thought it new Law. The Leſſor is not 
at ſuch great Prejudice as is pretended, for he may diſtrain, 
or have Covenant againſt the Leſſee or his Executors ; and 
if there be no Covenant for Payment, he may have Debt 
againſt the ſecond Aſſignee, when known; and if that were 
not ſo, it was his own Folly that he accepted the firſt Aſ- 
ſignee for Tenant. by which he gave him a Liberty of Aſ- 
1 ſignment 
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ſignment to the other, and diſcharged Leſſee. Jugdment 
reverſed, and Nil dictum as to Point of Notice. 


Trial on the Cuſtom of the Manor of Bray. 


\Vhere Origi- | N Evidence, the Court faid, that a Copy of a Court- 
ual is Evi- Roll of a Manor is good Evidence; for wherever the 
tence, Ge Original is Evidence, there a Copy is. Copy of a Probate 
is good Evidence. Sir F. L. was refuſed to be a Witneſs 

of a Cuſtom, becauſe he claims by it; but any Tenant of 

a Manor, that Claims not by the Cuſtom, is a good Witneſs. 


le b. UE R Car, Where a Continuando in Treſpaſs is impoſ- 
rages. E fible, and intire Damages, Court will intend that nc- 
thing was given for the Contiunaudo, becauſe impoſſible. 


Anonymus. 


N Treſpaſs the Declaration was without 24 & armis ; 
upon general Demurrer, this Omiſſion is fatal, for it is 
Subſtance, and alters the Entry of the Judgment, which 
ought to be with a Cap”, when the Action is oi & armis, 


C 


otherwiſe with a Miſericordia. 


Treſpaſs with- 
out wi ar- 
mit, ill. 


Buſb verſus Cole. 


* * Ovenant; Plaintiff declared, that he ay ne to x Houſe 
1 for Years, excepting two Rooms, with free Ingreſs, Egreſs, 
of Tag Cc. per le Parlour, Hall, Ce. and after Leſſee aſſigns to De- 
ina Leafe, be- fondant, and alledges Breach, becauſe Defendant had ſtopp'd 
Si Naa the Paſſage; and on Demurrer, that theſe Words do not 
demiſed, but make a Covenant, for they are only the Words of Leſſor, 


b a. and not like 1 Saxnd. 321. where Covenant was maintain d 
mounts to a 


Reſervation, on the Word dimiſi; for there the Uſe of a Pump was leaſed 


and Covenant by him againſt whom the Covenant was brought; but here 


they are the Words of him who brings Covenant; and if Co- 
venant lies, it is not maintainable againſt Aſſignee. But per 
Cur, Covenant lies againſt Leſſee and Aſſignee too; for it 
is expreſſy laid, that Demiſe was to him and his Aſſigns. 

7 | | And 


. 
, 


= 


ſhall them ; and therefore 
— aprender j 
Pro * 

Mo. 553. 


3 Cro. 657. 
lies. 

enant 

Cov 
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— — TESTES 
Culliford verſus Blanckford. 


J EBT for 4.2 Plaintif, a third Perſon, againſt 
the 2 More: of Dorcheſter, upon the 
Stat. of 23 H. 6. c. 15. for Sir R. 
Napper to be duly elected Parlia- 


OED 
the Laritar taken out the 1 


Aa 
and 


HE 
Fo) 
FEES 


115 


de for * 1 

g, or to King 

and Informer ; 1 it is 
us ens, and remains as at Common Law; ſo is 


25 


77. in 1 * 


Opinion, he was a com- 
mon — do Med the Statute ; for this is a popular Ac- 
tion, and the Penalty to him that will ſue. 


4 2. Eyres, 
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2. E es, Gregory and Dalbiz ; The Latitas being taken 

out within the Year, the Suit was ſufficiently commenced ; » Vent. 26 

and compared it to the Caſe, where the Statute of Limita- 

tions is pleaded, the Plaintiff may reply, that he 

a Latitat within the Time, ea intentione to declare in the 


_— 


Rex & Regma verſus Prat. 


Man took an Apprentice in Husbandry, accor tO The Maſter of 
5 ede ee for Sci ee 
and the Apprentice being impotent a Cripple, t uftice © | 
of Peace, by Order of Seſſions, ſent him to Executor, i 22 


him, 
it; for perhaps he has not Aſſets; and it bed; faid 
whether he has or no, upon a Proceeding E Ze l. 
at Seſſions: Nr — the 
and then cannot be charged with this Order. And per Bun. 


HBDsyres, An Apprenticeſhip is a perſonal Truſt between Ma- 


ſter and Servant, and is determined by Death of either; 
becauſe the End and Deſign of it cannot be obtained; for 
the Executor may not underſtand the Trade in which he is 


to be inſtructed. Perhaps an Action of Covenant may lie 


againſt Executor, upon the Contract of Teſtator; but there 
he may make his Defence, by Pleading not Aſſets; and 
therefore this Caſe differs from 1 d. 216. 


King and Glide. 


M. to reſtore Gude to his Place of Alderman of 4 Mod. 33- 


return, that Exons is an antient City, ;cmoved for 
and thar Time, Ge. there has boen 4 Court held, g 


City, and licet held well thiee Hub, who held a 
* 2 — by Judges, contra = 


1 


28 
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from the City, has given good 
| affiſt in the Government of the City, and to be reſident 


dom, Precedence and Authority ; 
2 
Et 

it does not 
could not purge his Offence and Forfeiture, but he continued 


ing of eight Aldermen and ten others, who were the Cham- 
ber and Common Council of the ſaid City; who uſed to 
meet, on due Summons, for the better Government of the 
Corporation ; and that for Miſdemeanors in the Aldermen, 
this Court uſed to amove them: 'That Glide was choſen 
an Alderman, and 8 Virtue of that Office was a Juſtice 
of Peace in the ſaid City; but that he removed himſelf and 
his Family from the ſaid City to Topſham, & præd Gvita- 
tem deſeruit & reliquit ; by which he neglected the Duty 


of his Office, and came not to ſeveral Councils there held, 
and declared he would never come more; and for theſe 


Reaſons, at a Court held, of which he had Notice, and 
aaa not appear, they disfranchiſed 


Eyres : No peremptory Mandamus ſhall go; becauſe he 

oh Alderman, and having removed bis Habitation 
Cauſe of Disfranchiſement; 
Duty of an Alderman to 


for it is incident to the Place and 


tage of 1 
thence, he pabl f — * oy bike 
is incapable of enjoying theſe Privi 
deſeruit & reliquit is a ſufficient Return, altho 
appear but he might have return'd again, this 


ſtill removeable for it. As if Tenant for Life make a 
Feoffment in Fee on Condition, and enter for Condition 
en before Leſſor takes Advantage of the Forfeiture, 


—_—_— 


thence, no Summons — Gr 553 
adding, that if Glide had declared bs Reſolution of not 
coming again to the Mayor, n 
ment. Dolbiz : The Cauſe of Disfranchiſement had been 
good, if well returned ; Wee 
S was not good, without any A legation that 

returned again; for if he return d before the Diſ- 
Ces is walls bs « e it; 
but it being returned, that he came not to Court accord- 
ing to Summons, this makes the Return full. 


4 Halt: 


I 
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Holt : 1 agree, that his Abſence, Gc. was a good Cauſe vide 1 Sd. 14. 


to disfranchiſe him; but here is no ſufficient Summons re- 
turned, for he ought to be ſummoned to anſwer his Faults 
before Disfranchiſement. It's true, it is alledged that licet 
ſummonitus he did not attend ; but a Summons 
will not avail ; for they can't, when they have him in 
Court, obje& and deprive him for any Mifdemeanor, but 
the Summons to this Purpoſe ought to be particular to an- 
ſwer to ſuch and ſuch Faults. But if it appear, that he 
was not an Inhabitant within the City at the Time of the 
Court held, there is no need of averring a Summons ; yet 
tho' he left his Habitation, yet poſſibly his Return might 
cure his Default before; and if he does return, and they did 
not ſummon him, he could not be deprived ; for perhaps he 
could have alledged ſome good Cauſe for his Departure, 


as Sickneſs, which might have fatisfied the Court; for the vide pottea 
Difference is, where they might have an Opportunity of ſum- Hill. 7 w. 3. 


moning him, and where not; and this being a Return oug 


bt Egan 
to be certain to every Particular, becauſe the Party has no 
Anſwer to it; but it might have been good in an Action 


on the Caſe, where he might have replied to it. 3 Buff. 189. 
1 Rol. 409. It was returned to a Mandamut, that thirty of 
the Common Council, in the Council Chamber afſembled, 
removed the Plaintiff; and this was ruled to be ill, becauſe 
it was not alledged, that the Common Council was held 
for this Purpoſe ; for the Common Council might have come 
to a Feaſt, and not as a Court: So in this Caſe, tho Glide 


V. 


left the Place, yet there being a Poſſibility of returning a- 


gain before Disfranchiſement, and upon ſuch a Return a 
Summons being neceſſary, before he could be removed; and 
it not appearing on the Record, that he did not return, the 
Disfranchiſement muſt be taken to be naught. But on the 
„ e no peremptory Mandamus was 
granted. ; 


Hic prala“ 


help'd by 
Verdict. 


4 Mod. 158 
Information 
for uſing a 
Trade, not 
being ſeven 


tice there- 
to, mutt be 
brought in 
the proper 
County. 


Years Appren- 


DE 


Term. Sanct. Mich. 


Anno 4 W. & M. 1692. 


Williams verſus Salisbury. 


9 HE Want of Cur hic prolat help'd after Verdict, 
by the Statute of Oed, profert bic in Cur li- 
terat Adminiſtratorias Form after Verdict, but Sub- 
ſtance on Demurrer. Vide Hob. 233. Vide poſtea 
Paſch. 5 V. & M. Morley and Vivian. 5 
Special Bail but diſcretionary in Covenant. 


Per Holt : If Plaintiff brings Error of Judgment for De- 


fendant, it is reviving the firſt Action; and then it is 


for the Court to give ſuch a Judgment as he ſhould have 
had '-}ow : But if Defendant brings Writ of Error, it is 
oni) to »- diſcharged. | PUG 


King and Hicks. 


P on 5 El. c. 4. for not being an Apprentice for 
ſeven Years, brought in B. R. tho the Trade was uſed 
in Jorꝶſbire; & per Cur, it does not lie; tho' it was ob- 
jected, that it was not brought by a common Informer; 
and where Debt was brought upon a penal Statute, Hale 
held it maintainable, Bains and Hyrghs ; for the Statute of 
21 Fac. not only enacts, that all Offences againſt a penal 
Statute, for which an Informer may ground any Actions, 
Tal Cc. before Juſtices of Aſſiſe, &c. ſhall be ſued before 

uſtices 


of Aſſiſe, Gc. of the County where ſuch Offences 
I are 
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are committed; but alſo that all informations, c. ſued 


at Meſtminſter, for ſuch Offences, ſhall be void. Per Dol. Doſen Mich. 


biz : It was adjudged by Hale, that Debt did not lie, tho 10 W. . 


it was doubted by him. Per Holt: It was adjudged in Kynatios. 
Exchequer-Chamber, that Debt did not lie in Meſtminſter- — 
Hall, upon a penal Statute, for an Offence in other Coun- 
ty, in a Caſe where he was of Counſel. 


King and Queen verſus Portingtan. 


Jectment upon a Superſtitious Uſe ; per Holt, the Sta- Salk. 162. 
tute cf 22 H. 8. c. 10. makes Superſtitious Uſes void, yk. void; 
but does not give them to the King. 1 Ed. 6. gives to the and th by 
King, but does not extend to future Uſes fince. Wherefore ' on 


it would be convenicat for the Heir to ſeek Remedy in n | 


4 


Parliament, according to Mo. 784. — fu- 


Ball verſus Briggs. 


EBT far Eſcape; Defendant pleads freſh Purſuit, Eſcape. 

and Re-taking of the Party the ſame Day the Bill Vi 3 ©. 
was filed ; and adjudged no Plea, the Action being once 
attach d in the Plaintiff. 1 Fo. 145, 


DE 


2 ov 46%. 


D E 
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Symonds verſus Cud more. 
ENANT in Tail of a Reverſion expectant upon 


22 ne a Leaſe for Years, with the Reverſion in Fee to 
 Carth. = | the ſame Tenant in Tail, makes a future Leaſe 
Skin. 284, and dies; the Iſſue, before the Commencement of 


7% the future Leaſe, levies a Fine; and the Queſtion was, whe- 
Bridg, 27. ther the Conuſee ſhould avoid the Leaſe. 

Tenant in Tail, Remainder to himſelf in Fee, makes a Leaſe for Years to commence in futuro, and 
dies before Commencement of the Term, the Iflue levies a Fine, the Leaſe is good againſt the Co- 


Ezres : He ſhall not; the Leaſe is not void, but voidable; 
it takes hold of the Eſtate-tail, and charges it after the 
Determination of the firſt Leaſe, and by Poſſibility might 
have begun during Tenant in Tail's Life; tho it would 
have been void, if made to commence? after his Death; 
becauſe it ſhould not have iſſued out of the Tenant in 
Tail's Eſtate, but the Iflue's; but now as this ſtands, it is 
only voidable. 1 Inft. 46. b. Cro. El. 718. 

But ſuppoſing the Leaſe to be void as to the Iſſue, yet 
neither he nor Conuſee can avoid it ; not the Iflue, becauſe 
barred by Fine; nor the Conuſee, for the Leaſe iſſues out 
of both the Eſtates which paſs d to him by the Fine. 1 Co. 
47- b. Where King, Tenant in 'Tail with Reverſion expec- 
tant, grants the Land in 'Tail, if it were the Caſe of a 
common Perſon, held it ſhould operate on both E- 

ſtates; and 1 Cr. 103. Hutt. 96. The Rent iſſues out of all 
the Eſtate, according to Rule in 5 Co. 17. b. and rather than 
Leaſe ſhould be void, it ſhall iſſue both out of the Rever- 

I ſion 
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ſion in Tail and Remainder in Fee; now the Tail is ex- 
tinguiſned, and the Conuſee is ſeiſed of a Fee only, and ſo 
the Leaſe unavoidable as derived out of it. And that the Fine 
conſolidates both Eſtates, and utterly extinguiſhes the Tail, as 
to Iſſue, is proved, 2 Leo. 37. 3 Co. 51.b. 1Cr. 478. Hob. 258, 
323. And all the whole Court held with him in the zd Point. 
And Holt and Gregory: The Leaſe is not void, not on Te- 
nant in Tail's ta for if it was, no After-a& could make 
it good, 1 Rol. 260. but it may be made good]; fo is Bridg- 
man 28. Dyer 46. 2 Bulſt. 44 And therefore the Iſſue has 
Election to avoid it by Entry, or make it good by Accep- 
tance of Rent; and the Iſſue, if he had ſtaid 'till the Leaſe 
was out, he might have avoided it; but the Conuſee ſhall 
not have that Privilege, becauſe none but Privies in Blood 
ſhall avoid ſuch Leaſe. Dolbin accord in omnibus, and 
ſaid. Siderſin was miſtaken in the Report of Oyns and Th 
maſinss Caſe, as to Time and true Stating. 


\ 


| Holt agreed to the Judgment, but differed in ſome Things; 


and ſaid, if the Leſſor and Conuſor had been ſeiſed of a 
Reverſion only, he ſhould have been of Opinion for the 
Plaintiff, that the Leaſe was void; for if Tenant in Tail 
make a Leaſe at a Day future, and dies before Commence- 
ment, it is void at Election of Iflue. 1ſt, Becauſe the future 
Intereſt is no Eſtate till actual Entry, and till then Tenant 


in Tail is ſeis d; for before, ſuch Leflce has only a Right. 


1 Inſt. 201. Litt. G 58, 459. And Entry being neceſſary to a 
Title, it is defeated by Tenant in Tail's Death; and if Leſſee 


after enters, the Heir may have Treſpaſs againſt him. Dy. 279. 


It is held to be a. void Leaſe, not becauſe it iſſues out of the 
Eſtate of the Iſſue only, for it charges the whole Tail; but 
the true Reaſon is, becauſe the Leſſee has no Title to en- 

ter till Poſſeſſion devolv'd to Iſſue, who has a 


t and Vide tamen 


paramount Right; and be there a Poſſibility of Commence- » Inf. 185. «. 
ing during the "Tenant in Tail's Life, who is Leſſor, and e * 


it docs not commence ; or be it limited to commence 
his Death, the Leaſe is void to charge the Poſſeſſion of the 
Iflue. 2. Where 'Tenant in Tail makes a future Leaſe, there 
is no Act appointed by Law, by which the Iſſue can avoid 
it, till after Tenant in Tail's Death; and after his Death, 
he can neither enter nor make Claim, or bring Action, 
which are the only Ways of defeating an Eſtate ; yet there 
15 none of them neceſſary to prevent ſuch veſting : There- 
fore the Jutereſſe termini is void as to the Pofleſhon of 
the Iſſue, who has Power to avcid it. And he compared it 
to the Caſe in 4 Co. 53. 1 Inſt. 218. Feoffment in Fr. on 
5 _— Condition 
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pay a Sum of Money at a Day certain, after- 
eoffee makes a Leaſe of the Land to the Feoffor, 
— 


— 
=o 


2 2 58 


3· 1 the Condition, the Fee ſhall be ad- 
I in the Feoffor; for he could not en- 

make no Claim, becauſe in Poſſeſſion; and 
a Circuity, if 


Lai 
7 8 


1 
22 7 
8 


1 
5 3 
8 8 
> x 


him; and by 
Reverſion; he had granted over a Reverſion 
and died, have void, till Iſſue had 
done ſ. it. Lütt. g 608. 3 Co. 84, 85. 
And if it Caſe of a Grant of | 
4 | 


7 


Miſtake of a Clerk through Careleſneſs, in an Infe- 
rior Court, is amendable; but not if through Want of 


Skill. 


Can and Cary. 

ERE an Agreement is at Land, and a Perform- 
ance is at Sea, it ſhall be tried where the Agreement 
ade: And faying in partib tranſmar' infra paroch is 


DE 


* n — — — — U — 


" 
Term. Paſchæ, 


Anno 5 W. & M. 1693. 


' PF HERE a Common or Way is claimed, the 
Title ought to be ſet forth in the Declara- 
tion; but for a Fair, or Franchiſe, which is 
no Charge to another's Soil, there Habere de- 

buifſet is good without further: Per Holt. 


Holt : One cannot take Advantage of an Original, tho 
never ſo vicious in Recital, without craving Oyer of it. 


OTION againſt a Rule for a Prohibition 4 Mod. 82. 
1 on a Sentence in the Spiritual Cor if 2 
ceſtuous Marriage, to declare it null and voi 20 


Carth. 
Salk. 
5 

* in 9 0 
tual Court to 
annul an in- 


oid 
of one of the Parties. Holt: The Reaſon of 
to prevent thicir living in Inceſt, and is 
for it here; then the Party might have diſproved the Evi 
Sentence to 


Occaſion 


Ht, 
hy 


L i Parties dies; 
will prohibit. And . 
void granted. ling de 


De 


Skin. 337. 
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De la Baſtile verſus Reignald & Ux. 


4 Mod. 183 1 a Homine replegiando, on the iſſuing of the Vrit, the 
Defendant entered an Appearance before the Return of 

_ _ the Writ, with the Filazer; the Sheriff returned Elouga- 
Vide Int. ©it ; upon which J/ithernam was awarded, and Szperſedeas 
135- moved for, becauſe Appearance was enter'd, and offered to 
nd plead or cepernnt ; and they ſaid, wherever an Elongavit 
where the is returned, and Defendant offers to appear and plead x07 
Party f ceperunt, it ſhall ſtay the Vitheruam; becauſe the End of 
TPreoerg is oe. the Writ is only to bring in the Defendants to appear and 
 turnable, and plead ; and this the other Side agreed to; and only prayed, 
pleads =o» g that the Defendants might gage Deliverance before it was 
— granted. Holt : There is no Difference between a Reple- 
Bail; and a vin and a Homine replegiando; for as the Sheriff can re- 
> ppt turn nothing but an Elongacit, where he cannot find the 
the icher- Thing to be replevied in one Caſe, ſo neither can he in the 
"a" Mich, Other; and as to gaging Deliverance, he held that was to be 
12 W. z. done by the Plaintiff, only where the Thing is replevied. 
More s. Then moved that Defendant ſhould find Bail. But Holt, 
Was. _ where the Party appears on the Day Proceſs is returnable, 
and pleads oz cepit, there is no need of Bail; wherefore 

ac Cur, a Superſedeas to Mitbernam was granted without 

Bail. 


Hodges verſus Steward. 


Bill of Ex- 88 ſur Bill of Exchange; Plaintiff declares on the 
4. pay” Cuſtom of London, that where one Merchant draws 
Bearer. ace A Bill on himſelf, payable to another or Bearer, and the 
aſſignable. Perſon, to whom it is payable, indorſes it to a third Man, 
_ 224- the Indorſee, on Refuſal of Payment, may bring an Ac- 
Poſtea Fach tion againſt the Drawer: And ſays, the Defendant drew 
12 W. z. Car- ſuch a Bill to F. who aſſigned it to Plaintiff, unde accrecit, 
ter and Pal Gc. Per Cur, There is a Difference between Bill payable to 
J. S. or Bearer, and a Bill to J. S. or Order, and one is not 
aſſignable by the Contract, the other is; there is no Au- 

thority given to aſſign by the one, by the other there is. 2. 

This is a good Bill between Indorſer and Indorfee, for. the 
Indorſement is in Nature of a new Bill. 3. Tho' there is 

no Averment of Defendant's being a Merchant at the Time 

of drawing the Bill, yet the Drawing the Bill was a fuf- 

4 ficient 
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cited Sarſefield and Work key s Caſe: Action againſt Vither 
Ey. upon a Bill of Exchange, he pleaded no Trader, but 

a Gentleman ſent into France to travel, and for Conve- 
niency of a Return drew this Bill, Cc. and _— pro 
Def in the King's Bench; but it was reverſed in Exchequer 
Chamber, becauſe his Drawing a Bill made him ta Trader 
within the Cuftom of Merchants, as to a Bill of Exchange. 


4. The Plaintiff having declared on a ſpecial Cuſtom, for 


a Bearer to have an Action, and Defendant having demurr d, 
inſtead of traverſing it, tho' in 'Truth there be no ſuch Cu- 
ſtom, has confeſſed it; and fo Judgment pro Oer. For 
tho Court ſhall take Notice of Law 4"; Merchants, and if 
Action had been brought upon it, that Demurrer would not 
have concluded the Court to give Jud t for Plaintiff, or 
forced them to determine a 'Thing otherwiſe than the Law 
directs; yet they cannot take Notice of Cuſtoms of Particular 
Places; and the Cuſtom in Declaration being ſufficient to 
maintain Action, the Defendant by confeſſing it by Demur- 


rer has given Judgment againſt himſelf. 5. A general Ix 
© Bl of Sane the Wine ns 


deb 4fſump' will not lie upon 
of Conſideration ; but Bill is but Evidence of a Promiſe, 
and ſo but andi pattimm ; and therefore he ought to bring 
a ſpecial Action upon the Caſe, upon the Bill and Cuſtom 


of Merchants, or elſe a general Tadel for Money reccived 
to his Uſe, 


Davy and Nichols verſus Smith. 


Ta Trial upon a feigned Iflue in Alfie, directed by If Teſator 


gociation to this Purpoſe; and Hole 


Houſe of Lords, concerning a Will of Lands made by might fee the 


. the Queſtion was, whether the Witneſſes to the Will had 
purſued the Direction of the Statute of Frauds and Perju- 
ries, in Subſcribing their Names. And per Cu, If Teſta-i 
ſtor lay in a Bed in one Room, and Witneſſes went through 


Hands at a Table in the Middle of the Room, and 
to the Door, and both Doors open, fo that Teſtator might, 
if he pleaſed, ſee them, tho no Proof he did fee, it is ſuffi- 


cient within the Statute; and therefore ſaid, if Witneſſes 


ſubſcribe in the ſame Room where Teſtators lie, but Cur- 


tains of Bed drawn, this is a good Subſcription ; and be- 
cauſe it is in the Power of Teſtator to fee, it ſhall be con- 
ſtrued to be in his Preſence. 


— 2 


Witneſſes ſub- 
ſcribe, tis a 


a ſmall Paſſage into another Room, and there ſet ther Yi Mat 
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Opy verſus Adiſon & al. 
a Rule for Prohibition to the Court 


Otion to diſcharge 


Salk. 31. | 
Conſent of of Admiralty , in a Suit for Mariners Wages, upon 
vous 422- Suggeſtion of a Contract in Writing made for them at Land. 


Wages ſuable 1. Becauſe they have a Juriſdiction; and per Ou, it is al- 
in Admiralty Io wed, and nothing but conſtant Practice affirms it; but if 
— "2 there be a ſpecial Agreement, that Mariners ſhall receive 
if by Agree- Wages in any other Manner than aſual, or if the Agreement 
ment under be under Seal, in both theſe Caſes Prohibition ſhall go; but 
Vide poſtea Where it is in Writing only, it is but a parol Agreement, and 
Trin. 12 W. therefore they have Power, as here. Then faid, there was 
Je“ no Libel, then there could be no Prohibition; but per Cur”, 
fi there be a Citation, and the Ship arreſted, tho' no formal 
Libel, it is ſufficient : But on the firſt Matter, the Rule was 
diſcharged. Note ; This was faid to be otherwiſe by Court 
upon Motion in B. R. Mich. 4 Anne, in a Caſe between 
Barr aud Barr, which was moved by Mountagae. 


Morley and Vivian. 


Vide ante p . T hoc paratus eſt verificare held to be only Form ; 
Page 30. and tho it has bcen held Subſtance, yet ſubſequent O- 


pinions have been contrary. 
| Davis verſus Speed. 


Parl. Ca. 104. L. JeAment ; Husband and Wife, ſeis d in Fee in Right of 
Salk. 675. Wife, levied a Fine to J. S. and his Heirs, to the Uſe 
S ol the Heirs of the Body of the Husband, begotten of the Wife; 
Husbandieis'd and for Want of ſuch Iſſue, to the right Heirs of the Husband ; 
inRgite Wife dies, Husband dies without Ifſue ; Queſtion who ſhould 
venants with have the Land, Leſſor of Plaintiff as Heir to Husband, or De- 
her to levy a fendant as Heir to Wife. Darrel pro Quer, A particular E- 
, = ſtate ariſes to Husband by Implication, tho' this be not a Co- 
Heirs of his Venant to ſtand ſeiſed, like Pibas and Mitford's Caſe, Mod. 
n 122, 159. where the Eſtate for Life aroſe out of the 

Laden u old Eſtate of the Covenantor new moulded; and to the 
void. Purpoſe 1 Rol. 240. 1 Inft. 22. b. That an Eſtate ſhould be 


raiſed to Husband by Implication ; but thoſe Caſes are of 


Conveyances made by him who had the Eſtate before ; but 
I — 


— 
— 
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in this Caſe, the Husband had no Eſtate before, but ail was 
in the Wife; but notwithſtanding he ſaid, that the Husband 
having Power to declare the Uſes of the Fine, and perhaps 
having Ifſue at that Time, and by that intitled to be Te- 
nant by the Curteſy, he might not think it neceſſary to 
make a Limitation to himſelf. But ſuppoſing he ſhall have 
no Uſe by Implication, yet he ſhall have a Remainder as a 
ſpringing Uſe; and there is no need of Freehold to ſupport 
ſuch Remainder. 1 Lev. 101. Mo. 720. But the Feoffecs 
have a Scintilla juris to execute it when it comes. 
 Northey contra; There is no Alteration made by the Fine, 
but the Wife is in of her old Eſtate, there being no Perſon 
to take a Freehold in Poſſeſſion. Such an Eſtate might not 
be good at Common Law; but fince the Stat. of 27 H. 8. 
Uſes muſt be ſubject to Common Law, and no Fractions can 
be made in an Eſtate ſettled to Uſe. 3 Cro. 334. 2 Raſtal 
797. 1 Cro. 321. And the Caſe in the Modern Reports not 
like this; for that was a Covenant to ſtand ſeiſed, and this 
is by Tranſmutation of Poſſeſſion; and there is no Eſtate 
left in the Feoffee or Conuſee, but only a Poſſibility to 
ſerve future Uſes. 1 Co. 157. The Notion of a ſpringing 
Uſe has been ſet up to ſet a Fee upon a Fee; but it was 
never known that the firſt Uſe was a ſpringing Uſe. 

Holt: The firit Uſe may be a ſpringing Uſe ; for if I 

bargain and fell to the Uſe of another five Years hence, 
this is a good future Uſe; there is a Difference between a 
Covenant to ſtand ſeis d and a Feoffment to Uſe ; for till 
| Contingency happens, or the Time comes for the future 

Uſes riſing, it ſhall return again to Feoffor : A Feoffment ] . 
to the Uſe of the right Heirs of J. S. after the Death of Goodright 
J. F. is a future Uſe; but if it were limited to riſe after 2. Corait. 
the Death of one without Iſſue, this is void without a par- r Paſch: 
ticular Eſtate to ſupport it. So is Pell and Brown's Caſe, Scatergood v. 
unleſs the dying without Iſſue be within a certain Term, as Ege. 
within the Life of a Man; for otherwiſe the Law will not 
expect the veſting of it, but will conſtruc the Limitation to 
be void, becauſe the Poſſibility is foreign; Holcroft's Caſe in 


Indictment againſt Ch. Knowles Eſq; for Murder; Miſno- 

mer pleaded, and prays to amend fomething in the Plea. 

Holt : You cannot amend, for it is in Parchment, and fo a 

Record; but when in Paper it is only a Warrant to make Ante Page 20. 

a Record by. Eyres and Doin: No Difference between 

being in Parchment and Paper; and therefore * 
Preſcrip- 


— 


— 
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—.— 


Preſcription for a Pew in a Church, by Reaſon of his 
Houſe; Affidavits made that he was no Inhabitant there, 
nor is an Inhabitant: Not ſufficient, for Poſſeſſion only is e- 
nough without living there. - 


If one imploys another to manage Buſineſs for him, tho' 
no ſworn Attorney, the Party himſelf cannot take Advan- 


tage of it. 


Nm 34 


Holt : There ought to be no Plea to the Juriſdiction of 
the Court after Imparlance, but the Practice has becn only 
to make it a Reſpendeas oufter. A fpecial Imparlance ad- 
mits the Juriſdiction of the Court, tho it has been other- 


wiſe uſed. 


Prohibition to 
Spiritual Court 


guoad anſ 


| Wer- 
ing on Oath 


in a Suit for A- 
dultery. 


ral 
We will not grant it, becauſe Eccleſiaſtical Court proceeds 
only to the Puniſhment of the Crime of Adultery. 


Witneſles. 


Anonymus. 


OVED for a Prohibition to the Eccleſiaſtical Court. 

in Caſe of Adultery, becauſe they obliged the Party 
to anſwer on Oath; Prohibition was granted 4 
that, that he ſhould not Anſwer on Oath, but procced as 
to the reſt ; then it was moved, that there was a Tempo- 
for providing for Baſtard Children. But Car, 


After Rule entered, Judgment ſhall be ſigned on the 
cighth Day after inclufively, in Hillary and Trinity Term. 


Where ſeveral Defendants be in an Information, and 
ſome of them have not pleaded, the Attorney General may 
enter a Nen proſs as to them, and they are good Witneſſes, 


If Plaintiff give Rules for ſigning Judgment, and Rules 
are out, and no Judgment ſigned before Eſſoin- Day of 
next Term, the Plaintiff muſt give new Rules 
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Wharton verſus Liſle. 


ROVER and Converſion of ſeveral Loads of Flax; , Mo. :8;. 
on Nom culp pleaded, the Jury found the Plain- Comb. 201. 
tiff Impropriator of a Rectory, and the Defendant _ = 
Vicar of the fame; and that about eight Years are ſmall 
fince, Flax was firſt ſown within the Pariſh ; for the firſt Titkes where- 
Year the Parſon had 'Tithes of it, for the laſt ſeven the Vi- — 4 


three 
car had conſtantly taken them ; they find, that there were Judges ge- 
tra . 


660 Acres ſown with Corn, and twenty-ſix only with Flax; 
that the Vicar was indowed with ſmall Tithes; and if Flax 
were great or ſmall Tithes, was the Queſtion. Holt The 
beſt Way to diſtinguiſh 'Tithes is the Place where they grow 
and are ſown; for ſown in a Garden, they are ſmall Tithes; 
if ſown in a Field great: And this Rule extends to Corn, 
Hops, Gc. But Eyres, Dolbin, and Gregory, the Place not : Sid. 443. 
material, but we ſhould only conſider the Nature of the Tithe Hops 
Thing; if Corn be ſown in a Garden, Parſon ſhall have it, NG 
if Flax in a Field, the Vicar; but if the greateſt Part of 

the Pariſh be ſown with ſmall Tithes, the Parſon ; for o- 

therwiſe the principal Part would be transferred to the Vi- 

car; as Dolbin and Gregory : But Epres ſaid, in that Caſe 

he thould not have them, unleſs by Uſage. Eyres took a 
Difference, which was not denied, as to Tithes of Hemp, 
Raygraſs, Oc. if they are ſowed for Seed, Parſon ſhall have 

them, as of Grain; if mowed, as Hay, Vicar ſhall have them, 

as of Herbs. | 


M Harcourt 


— 
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Harcourt and Fox. 


Med. 167 TP NDEZP' aſſump and non aſſump pleaded ; the Jury found 
2e in Part, the Stat. 5 27 N. 8. and i . & M. and the ſeveral 

5 1 4 6. Clauſes in them about Cler of the Peace; that the Earl 
Comb. — of Clare was Cnffos Rotulorum of Middleſex, and that he 
Clerk of the named the Plaintiff to be Clerk of the Peace, to exerciſe 
— the Office by him or his ſufficient Deputy, quamdin ſe bene 
a ſucceeding ge ſſerit; that the Plaintiff was capable of the Office, and 
bee duly admitted; that Earl of Clare was afterwards removed, 
2 Freehold in and Earl of Bedford made Cuſfot Rotulornm ; who conſti- 
his Office. tuted by Writing under Hand and Seal the Defendant, du- 
_— '3- ring the Time he was Cuſtos Notnlormꝶm, quanidin the 
10W.;. Defendant ſe bene geſſerit : And on ſolemn Argument, Judg- 
Saunders and ment pro Quer. 

Eyres : The Plaintiff continues Clerk of the Peace not- 
withſtanding Earl of C.s Removal ; but if the Plaintiff's 
Title was not good, he ſhall not take Advantage of the Li- 

mitation of Defendant's Title, tho that be bad; quod 
Dolbin agreed: What this Office formerly was cannot be 
collected; but from 27 H. 8. this Act was declaratory, and 
the Thing deligned was, that the Office ſhould be exccuted 
by able Perſons, and be under the Power of the Cuftos ; 
that Statute not well providing this, 1 . & M. was made 
to take him out of the Power of the Cuſtos, and put him 
under the Power of the Seſſions; and therefore this Sta- 
tute has ſeveral Reſtrictions more than the other; the 
Words of this Statute plainly give him an Eſtate for Life, 
| quamdin ſe bene gefſ”; and this is an enacting Clauſe, and 
excludes the Limitation by the former Statute, for expreſſio 
miu eft excluſio alterins; it is penn'd in an Affirmative, 
which does always imply a Negative. Gregory and Dolbin 
of the ſame Opinion; and they ſaid, that the Words (that 
the Cuftos Not ulorum ſhould nominate Clerk of the Peace, 
where he found the Place void) plainly ſhews that he does 
not depend on the Cyſffos. Holt of fame Opinion; it is to 
be conſidered who this Officer was; and it is plain the Cu- 
ftos Rotulorum is no Officer Time immemorial ; becauſe the 
Commiſſion of the Peace, to which it relates, is not ſo; 
for Juſtices of Peace were not made till Ed. III. s Time, in 
lieu of Conſervators; and the Statute that gives them 
compleat Power is the 34 Ed. 3. c. 1. And legally, even to 
this Day, they have the Power of the Records; but be- 
4 cauſe 
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cauſe of Inconvenience that might happen, it was in the 
Power of the King to name a particular Perſon for keeping 
the Rolls; and: therefore all Writs of Error and Certiorari 
are directed to the Juſtices, but actually the Records are 
in the Cuſtody of the Cuſtos, and he liable to anſwer all 
Loſſes to King and Subject reſpectively ; whence it is plain, 
no Perſon could be Cuſfos Rotulorum without being Juſtice 
of the Peace. It was incident to the Office of Lord Chan- 
cellor, in the Name and Stile of the King, to nominate the 
Cuftos Rotulorum without Warrant or Bill ſigned from the 
King, as he does at this Day in all ordinary Adminiſtra- 
tion of Juſtice; as Oyer and Terminer, Gaol-dclivery, Gc. 
Then comes the Statute of 37 H. 8. and thereby provided, 
that he ſhall be nominated by Bill figned ; but becauſe of 
Inconveniences, comes the 3 & 4 Ed. 6. and reſtores it again 
to Lord Chancellor, without Bill ſigned. Then comes this 
| Statute of 1 W. & A. concerning the Nomination of Clerk 
of the Peace, who by Import of the Words has an Eſtate 
for Life; of which there had been no Doubt, if the Word 
(only) had been left out: This Act commits the Power of 
the Cuſtos without reſpect to his Intereſt, and only as to 
his Poſſeſſion; and the Cuftos having executed the Power, 
by putting in the Clerk of the Peace, the Clerk is now 
in by the Statute and the Limitation of it. In this Statute 
the Words of 37 H. 8. viz. as long as the Cuſtos Rotulorum 
ſhall continue, are left out, and the Words, as long as Clerk 
of the Peace ſhall demean himſelf well, are put in. As to 
the Cuſtos Nat ulorum, the Statute of 37 H. 8. is revived, but 
not alſo Clerk of the Peace; if they had intended it ſhould 
have gone with the Cyſfos Rot mlorum, there need not have 
been any Clauſe put in. 'The Defign was to put the Clerk 
of the Peace under the Power of the Juſtices, who could 
not diſplace him before. This Statute has made ſeveral 
Alterations, and the Parliament intended to make a Provi- 
ſion, that the Seſſions ſhould be always furniſhed with a good 
Clerk; and that he might have Incouragement if he execu- 
ted his Office well, gave him ſo large an Eſtate; and fo 
ent the Inconveniencies which may happen by Imbezil- 
_ the 4 c. wang Foe Co is fo often _— 
a e Place held precariouſſy. Jud pro M and it was 
after afirmed in Parliament. Vide . 10 . 3. f 
Saunders and Owen. 


* 


43 


Per Holt : Executor may juſtify Payment of a Statute, Vide vel. 29. 
when a Judgment is ſuſpended by Writ of Error. 8 


5 W. & M. 
Maſters Anonymus. 
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Maſters and Marriot. 


THERE a ſpecial Requeſt in an M unpſit ſhould be 
alledged, and is not, it is fatal on Demurrer, but 
help'd after Verdict. 


Where a certain Perſon is mentioned, as if it were if 
J. S. pay ſo much Money, (5c. no Notice is neceſſary; but 
if it be, as any Body ſhould pay, which is uncertain, there 
mult be Notice. N 


If a Juſtice of Peace records a Force on View, you ſhall 
not aver againſt it. | 


Per Sir Sam. Aſhtree, Solvit ad diem is no general Iſſue; 
but becauſe it is an ordinary Plea, the Clerk docs non make 
up a Paper-Book of it. 


Lamb verſus Archer. 


2 Sirus Verdict, that J. B. was poſſeſſed of a Term for 

Years, and had Iflue two Sons, R. and J. by his Wife 
E. and deviſes to R. after the Widowhood of bis Wife E. 

s during the Remainder of the Term of Years which J have 

to come in Tail Male; and for Want of ſuch Iſſue as afore- 

n. ſaid, then he gives to J. as aforeſaid; the Contingency has 

. then happend; and the whole Court held it a good Limitation ; 


a god Lenz. for there is no Danger of a Perpetuity, becauſe the Contin- 
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ration. gency Was to happen within a Life: The Words (Heirs 
| Makes of his Body) in the Limitation are void, but ſubſe- 
quent Words are good; and the later Words will reſtrain 
the former, and make them good; and this differs from 
Vide z Lev. Gibbons and Somers, Hill. 33 © 34 Car. 2. 2 Rol. Abr. 635. 
23. for there the Dying without Iſſue was indefinitive; and 
Child and Baily's Caſe has been often ſhaken, and almoſt 

deſtroyed by ſubſequent Reſolutions. 
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T Herever Coſts are adj I de incremento, it 


ought to be eidem quer ex afſenſu ſuo, adjudged. 
2 Sannd; 107. 


If Action be brought againſt Adminiſtrator, by Name of Vie the next 
Executor, he cannot plead in Bar ze unques Executor, and Page, Hard 
we in Evidence he was Adminiſtrator, becauſe he allows 11 
himſelf to be ſuable, | 


If there be a joint Declaration againſt two, and Attorney 
appears for one of them, and takes a joint Declaration, 
this does not imply an Appearance fot the other. 


No Declaration ſhall be entered after the ſecond 'Term, 
tho a Nolle proſequi be not enter d, which may be enter d 
in the Vacation after the ſecond Term, as of the ſecond 
Term, quia non comparuit infra terminum. 


Midgleys verſus Lovelace. 


Sſignee of a Reverſion, and Aſſignee of a Term; Af aggnee of 
ſignee of Reverſion granted over his Reverſion, and a Reverfon 
after brought Covenant againſt Aſſignee of the Term, for Cant, 
Rent arrear before the Grant of Reverſion; and on Demur- Arrears of 
rer tota Curia, If at Common Law the Aﬀignee of a Re- Rent dee ber 
verſion had granted it over, yet he might after have an d the Reer. 
= Action fion over. 


2 


—— 


NY YO. 


Action of Debt for Rent; tho' he could not diſtrain or have 
Waſte, becauſe his Power over the Land was determined. 
It is true, where a Man ſeis d of a Rent in Fee, grants it 
over, there he has no Remedy for the Arrear; becaufe the 
Diſtreſs, which was his only one, is gone by the Aſſignment ; 
but where Rent is reſerved upon a Leaſe for Years, it is o- 
therwiſe, becauſe Debt lies on the Contract; and here Aſ- 
fience ſhall have it as a Fruit fallen from the Reverſſon. 
Fud pro Quer. 


Harding verſus Salkill. 


Adminitrator I YE BT againſt Defendant as Executor to one AM. De- 
and nor Exe- fendant pleaded, that AT. died Inteſtate, and Admini- 


4.3% ſtration was granted to him; Plaintiff demurred; and it 


Ante p. 43. Was ſaid to be a good Plea; for if he be Adminiſtrator, he 
Comb. 2:0. js not chargeable as Executor, or e concerſo; and fo is Dy. 


Ab W.; 305. J. fed mon allicarar, for that Caſe is not Law; and 
| Bowers & Ux rather an Evidence to charge the Defendant than diſcharge; 


r. Coke. his might have been well pleaded in Abatement, but it is 


no Plea in Bar: And per Holt, if an Action be brought a- 
gainſt an Adminiſtrator, by the Name of Executor, and 
Judgment againſt him, and afterwards another Action is 
brought by the Name of Adminiſtrator, he may plead the 
. udgment in Bar, altra quod, Gc. and Judgment for 
Plainti 


Maſter, Warden and Company of Cutlers in 


Highamſhire verſus Buskin. 
EBT on a By-Law for 40.5. Penalty, that a Cutler 


ſigned, that Defendant das perſonas ut Apprenticios cepit & 
cuſtodivit, and fo did not ſay that they were Apprentices. 
But Cur ccontra; for the Deſign of the Company was in this 


By-Law to hinder any Member from qualifying more than 


one at a Time; but if he had taken one to live with him 
in the Exerciſe of the Trade for ſeven Years, this is a ſuf- 
ficient Qualification, tho' Party is never bound as an Appren- 
tice; and he ſhall have equal Privileges with one bound. 
N Northey moved Plaintiff might have Coſts, the Action being 


Sum certain, as a Penalty, ſhall have Coſts; but fer Holt, where tis to the Party grieved ; aliter 
to a common Inſormer. ; | 


5 5 brought 
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ſhall keep no more than one Apprentice; Breach aſ- 


* 
- 
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brought for a Sum certain of 40 f. as a Penalty. Jide Cro. 
Car. 559, 560. And per Cur, that is a ſettled Caſe, and 
Coſts awarded, but with this Difference put by Holt, where 
the Action is brought by Party grievod, and Penalty certain, 
he ſhall have Coſts, becauſe Defendant ought to have paid 
it without Suit; and when Penalty is given to Party grieved, : Vent. 133. 
it is certain to whom Payment ought to be made; but 

where brought by a common Informer, he ſhall not; for he 

is altogether incertain, and has no Title to Money till he 

brings his Action, and it is that veſts an Intereſt in him. 


Colethirſt verſus Wiſeman. 
Vide Sir T. 


I RROR of a Judgment in Caſe in the Inferior Court of Jones 165. 
Hull ; Error alſigned was, that Capias was the firſt Pro- g ig re, 

ceſs, Trio. 158. But per Car, that Cafe is not Law, and ce6 in Inf- 
ſo it has been often ruled; for it is but a Miſconveyance 8 
of Procefs, and help'd by Appearance. Judgment affirmed. Appence. 


Baadgerly verſus Wood. 


T YRohibition to Spiritual Court for Tithe Pigeons, on Tithe of Pige- | 
-Suggeſtion that they were ſpent in the Houſe. Tlolt due fpent in 
doubted. bane 


Rex & Regina verſus Wright. 


Ndictment for F oreſtalling centum & octoginta aves, An- For Foreſtal- 
L glice Turkeys; moved in Arreſt of Judgment, that it was Mis av, 4» 
uncertain, and could not be ſupplied with an Anglice. yood. * 
Stile 313. Noy 68. But Cnr contra, on the Authority of 
Hardreſs 361. which was a Caſe in Point. 


Tones verſus Epiſcopum Landafſe. 


IRohibition granted to Spiritual Court, becauſe the Bi- Prohibition to 

ſhop articled againſt his Chancellor for Infufficieney *piinalfoure 
and other Miſdemeanors, and prayed that he might be de- \, qeprive a 
prived ; which they have no Power to do; and they denied Chancellor. 
Swtton's Caſe, 1 Cro. 64. to be Law. 


— | Rex 
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Rex verſus Hebbard. 


OLT. in Treſpaſs, Aſſault and Battery, if Defendant 
in his Plea varies from the Time alledged, he muſt 
aver que eſt eadem tranſereſſio ; but where he agrees in the 
Time, he necd not. 5 


Anonymus. 


batement quod adhuc reſpondere non debet, becauſe of 
a Writ of Error ing iz Cam Scacc'; Plaintiff demur- 


r and it was argued for Plaintiff, that Action lay; for 
quer Cham- jf jt would not lie before Affirmance, it would be to no 


* Purpoſe that Action of Debt might be brought on a Judg- 
ment; for after Affirmance Plaintift may ſue Execution; and 
no Man that can ſue Execution, will be at the 'Trouble of 
bringing Action of Debt. 1 Sid. 236. is a Caſe in Point; and 

the Difference there between a Writ of Error of a Judgment 
in King's Bench, and ſuch a Writ of Error as this, had no 
Four dation in Law; quod Holt comce ſit, for Debt will lie in 
Common Pleas upon a Judgment there, after Error in B. R. 
as well as on a Judgment here, after Writ of Ezror in 


Can Scacc'.* Holt : It is ſtrange, that a Writ of Error ſhould 


ſuperſede an Execution by one mean, and yet allow a 
Man to come at it by another; there was no R 
Common Law for Debt or Damages, when a Year had 


paſs'd after Judgment, but by Action of Debt; till the Sta- 


as... of . 2. gave a Sci fac after the Year; and it is re- 
ment againſt his Teſtator, after Error brought in Bar of a 
Sc fac upon a Statute; becauſe it was doubtful whether 
it ſhould be affirmed or not: But I will be bound by con- 
ſtant Reſolutions of this Court, which are, that this is no 


Plca in Bar or Abatement ; it is true, there have been ſome 


Reſolutions to the contrary in the Exchequer Chamber, 


and Judgments have been reverſed there in my Lord North's 


Time for this Error; and in Chief Baron Turners Time, 
and particularly in the Caſe of Danvers and Smith ; but 


that was a new Notion. Dolbin and Eyres ace, (abſente Gre- 


gory.) Eyres cited Mod. 121. and they all agreed there was 
no Difference between it's being pleaded in Abatement and 
in Bar; and fo in the eighth JF. 3. per totam Curiam. 

"I DE 


„ 


at 


ſolved Tele. 29. that an Executor could not plead a Judg- 


5 


DE 


Term. Sanct. Hill. 


Anno 5 W. & M. 1693. 


Benſon and Scott. 


\ Jectment ; Special Verdict, that Scot was ſcis'd of; Lev. 28; 
Copyhold Lands in Fee, according to Cuſtom of — 
Manor, and furrendered to the Uſe of M. Collard, Carth. fy 


upon Condition that on Payment, Gc. the Surrender Skin 406. | 
ſhould be void; the Condition is preſented broken; Scott Frank-bank 


dies; AM. C. is admitted, who ſurrenders to Leſſor of Plain- dying Cen. 
tiff, who was Heir to Scott : They find the Cuſtom within — in 


this Manor, that the Wife of a Copyholder ſhall have ber 


Frank-bank of the Copy hold Lands of which her Habead . 
died feis'd; and that alder the Death of Scott, the Defendant 
being Relict enter'd, and was admitted according to the 
Cuſtom, and continues yet a Widow; and per tot Cur, the 
Admittance of M. C. ſhall avoid the Frank-bank, to which 
otherwiſe the Wife is intitled ; for tho' the Leſſor of Plaintiff 


be found to be Heir, yet that does not alter the Caſe, for he 


comes in as Purchaſer, and is in of her Eſtate: And the 
Frank-bank is not inchoate by Marrriage, like Dower ; for Vide 2 Cro. 
if it were, a Leaſe or Alienation in the Husband's Life 36, 37. 
would not bind it as it does, but it depends purely on the 

Dying ſeisd; but this was defeaſible by Admittance of the 
Surrenderce ; and when that comes, the Frank-bank muſt 

fall with the Eſtate out of which it is extracted. 


Per Holt. The whole Hundred where the Place is, is the What hes 
Ficinetns thereof. Fife. 


O — 
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vide 1 Cra. At the Quarter Seſſions, there may be a Trial the ſame 
= 445, Feſſions if there be an Adjournment; fo as there may be 
Tig 164. fifteen Days between the Teſte and Return. 


Batter ſon and Goodwin. 


Plea that Inna AA CTION ſar Caſe by an Indorſce againſt the firſt 
dorſee was a Drawer of a Bill of Exchange; Defendant pleaded 
the Time of that Indorfer, at the Time of Indorſement, was a Bank- 

rupt ; Demurrer. Per Cur, this is a good Plea in Bar, for 
pt is diſabled to afſien a Bill ; but then he ought 
to have pleaded a Commithon taken out; wherefore _ 


pro Quer. 


Hibherd and Coulthrop. 


NA. up ſit, the Error aſſigned was, that it was pro opere 
Er! & labore ; without ſhewing what. Sed non * 


it is enough to ſhew that it was upon a ſimple Contract, 
upon which this 4fſumpſit can ariſe; and the Court will 
not intend it to be an illegal Contideration. 1 Mod. 8. 


1 


D E 


Term. Paſchæ, 


Anno 6 W. & M. 1694. 


— 


Rex and Tucker. 
E RRO R to reverſe an Attainder of High Treaſon, in 4 Mod 162. 


which there were two Exceptions taken; 1. The O- J a“ — 

miſſion of Amputation of Secrets. 2. Of contra Lige- Skin. 338, 

antiæ ſuæ debitum, in the Conclufion of the Indict- 360,425-442- 
ment. Holt and Eyres held, that the Cutting out of the Mem- 7 1 
bers was not a fatal Fault; for tho it be Part of the Judgment, Treaſon, not 
yet it is not found in any Precedent before 12Car. 2. and there- — 
fore if we ſhould reverſe it, on this Account, it would let in 43mm. 
a great Confuſion on Mens Inheritances, who purchaſed un- 
der Attainders : But S. Eyres in this would give no Opinion. 
Sed per totam Cur, the other, of Ligeantiæ ſue debitum, is 
fatal; tho a few Records were ſhewn where they were o- 
mitted, as the Record mentioned in Bexfted's Caſe, 1 Cyr. 583. 
Sir H. Vane and Lambert, 14 Car. 2. Cotton and Meſſenger, 20 
Car. 2. S. Eyres: Theſe Words are neceſſary in the Conclu- 
ſion of the Indictment; becauſe he who owes no Allegiance + 
is not indictable ; as an Alien Enemy, 7 Co. 6.b. 3 Inſt. 11 
1 Inft. 129. Dyer 144. Hob. 271. G. Epres, accord, Every 
Indictment ought to contain ſuſhcient Form and Matter, 
and an apt Concluſion; and as to the two firſt of theſe, 
and that the Fullneſs and Certainty cannot be ſupplied by 
Argument or Implication, he cited 2 Cro. 20. 3 Cro. 93. 5 Co. 
121. And to the apt Concluſions, and without them they arc 
he cited 2 Cyo. 527. 2 Rol. Abr. 8 2. where contra 
Pacem is held a neceſſary Concluſion on Indictment, and 
contra formam Stat has been held neceſſary upon Indict- 


22 
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ment on a Statute, and Want of them Error. 2 Cy. 142. 
And no Words will ſupply this. 

Holt acc, An Alien Enemy cannot commit Treaſon, and 
therefore theſe Words are neceflary, and cannot be ſupplied by 
any other Words, no not by debitum Ligeantis minime ponde- 
rauf; becauſe he may not well confider Allegiance, and 
yet not act againſt it; nor by the Words contra dominum Re- 
gem cerum & indubitatum Dominum ſum, becauſe theſe are 
not Words of Neceſſity, but put in lately; for in former 
"Times were only contra Dominum Regem. 1 Cro. 120, 122. 
And Words unneceffary ſhall never ſupply Words neceflary 
and requiſite ; but I do not think theſe Word neceſſary in 
the Concluſion, but ought to be averred ſome where: I 
have ſeen ſeveral Precedents have them in the Beginning. 
Contra naturalem dominum will not fupply it; and the O- 

miſſion of contra Pacem is Error, tho Breach of Peace ap- 
pears plainly in the Indictment. Sam. Eyres delivered Gre- 
£03's Opinion to be the ſame. 


Goodright verſus Corniſh. 


my 7 you Jectment; Special Verdict, that in the Year 1663. one 
Skin. N Ruoetli ug, ſeis'd of Lands in Fee, had Iſſue three Sons, 


Com. 254. 7. K. and R. and on the z7th of March made his Will, 
Derne for and deviſed his Lands to his Son J. for fifty Years, if the 
y Years to | | ES 
2. if 4 ſhould (aid J. ſhould fo long live; and after the Determination of 
fo long live, the faid Term, then to the Heirs Males of the ſaid J. and 
= lin, for Default of ſuch Iflue to K. in Tail, the Remainder to 
Male f 4 Robert the third Son in Tail Male; Remainder to right 
nd for — Heirs of the Deviſor. They find, that the Deviſor died ſeis d; 
Iſſue, to B. in that 7. the Son entered, and the third of King and Queen 
Tail, the Re- he ſuffered a Common Recovery, as 'Tenant to the Precipe, 
— brought by one J. R. that the Recovery was to the Uſe 
the Body of Ok himſelf for Life, and after his Death, to his firſt and 
4. is vol, every other Iflue; and for Default of Iflue of his Body, to 
m__ the Defendant in Fee: They find, that F. the Son died 
to ſupport it, ſeis'd without Ifluc ; the Defendant enter'd, and that K. the 
and the Re- ſocond Son died leaving J. K. the Leſſor of the Plaintiff. 
minder to 2 8 
B ket And per Cur, J. had no Eſtate-tail, and the Recovery 
preizzly. did not bind R. who had good Title. Holt relied on 
3 2 Leon. 70. and faid, that if the Words (if the eldeſt Son 
3. Scatter. die coithont I uc) in that Cafe, would not make an Eftate- 
. 5 Lage tail, by Implication, in the eldeſt Son; a fortiori the Words 
9 1 | | in | 
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in this Caſe ſhall not, there being a Term for Years exprelly 
given, which ſhall not be drown'd by Implication of Law. 
And he likewife faid, that Remainder limited by the Deviſe 
to the Heirs of the Body of F. was void, having no Frechold 
to ſupport it; and that per cerba de præſc uti one could not de- 
viſe an Eſtate to the Heir of one living, but per verba de fut uro 
one may, gig. to the Heirs of J. S. after the Death of J. &. 
and this ſhall enure as an executory Deviſe; and fo Hiudbam 
held in the Cafe of Szow and Crtler, where he held a Deviſe 
to an Infant in Fentre ſa mere good per cerba de futuro, 
viz. take after he was born, otherwiſe per verba de præſenti; 
and the Remainder limited to the Heirs of the Body of 7. 
being void, the next Remainder limited to K. muſt take Ef- 
fe& preſently. That this was not an executory Deviſe to 
the Heir of the Body of J. it being limited expreſly as a 
_ Remainder; but admitting it were fo, yet it could veſt no 
Eſtate in F. and he dying without Iflue, the Eſtate de- 
viſed to the Heir of his Body, tho' it did take Effet as an 
executory Deviſe, muſt be void. 


Reeve verſus Lone. 


Ex ROR in communi Banco in Ejectment; Special Ver- 3 Lev. 493. 
dict, J. Long ſeis d in Fee had three Brothers, A. B. $4 ** ® 
and C. and deviſes theſe Lands to 4. for Life, Remainder 4 Mod. 282. 
to the firſt Son of 4. in Tail Male, and fo to the ſecond 922 
and third Sons; and for Default of ſuch Iflue, to B. for 
Life, and to his firſt, ſecond Son, Oc. in like Manner; De- 

viſor dics; 4. being unmarried; 4. marries and dies without 

Iſſue born, but Wife was privement enfient with a Son, 

who is born after: Judgment in the Common Bench was, 

that the poſthumous Son had no 'Title; and it was affirmed 

here: And they held, that a Remainder to the firſt Son of 

A. was a contingent Remainder, and ſo muſt take Effect 
according to the Rule in Archers Caſe; but at the Time of 

the Death of A. there was a Default of Iſſue Male, on which 

the Eſtate veſted in the Poſſeſſion of B. and ſhall not be re- 

moved againſt the Birth of a Son after. And this is no ex- 

ecutory Deviſe upon the Rule laid down in 2 Sand. 388. ep 
Where a contingent Eſtate is limited to on a Free- Vide 10 & 11 
hold, capable to ſupport the Remainder, it ſhall never be 303 fe. 
conſtrued an executory Deviſe. This Judgment was reverſed poſthumous 
in the Houſe of Lords. Children. | 


—_— — 
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If Writ be returnable here, tho' it iſſues out of Chancery, 
this Court may compel the Sheriff to return the Writ. 


If a whole Term intervenes, there may be Exccution a- 
gainſt the Bail, notwithſtanding a Writ of Error in Parlia- 
ment. 


DE 
Term. Sanct. Trin. 


Anno 6 W. & M. 1694. 


Comes verſus Hund de Bradley. 


CTION upon the Statute of Hue and Cry, by a 


4 Mod. 303. 

Salk. 6.3. Servant who was robbed of his Maſter's Money: 
- - And Levinz argued that he ſhould not; for by 
Maſter's Mo- that Means he might prejudice his Maſter, by Rc- 
ney may %ue leaſing the Action; and took a Difference between a Servant, 
of Hue and and a common Carrier, and a Sheriff; for the two laſt have 
Oy, de can- a ſpecial Property, and may have Trover; but per Cur”, he 


ſhall not releaſe, and 1 Brow. 155. is a full Authority. 


Count of Arran and Criſp. 


r HE Plaintiff made a Leaſe to Defendant in 1675, 

pay Taxes ge- reſerving ſuch a Rent; and Defendant did covenant 
duk p. to pay the ſaid Rent clear of all Taxes and Aſſeſſments 
lamentary whatſoever impoſed, or to be impoſed, and gave Bond for 
Taxes Performance of Covenants ; and in Debt cn this Bond, after 


4 Oyer, 


— — :  Cy2 
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Oyer, Defendant pleads Conditions performed; Plaintiff re- 
plies the Leaſe and Covenants, and aſſigns for Breach, the 
Defendant's not paying two Years Rent at Lady- Day laſt ; 
Defendant rejoins, and fays he paid fo much in Money, and 
ſo much in Taxes, payable by the Act of 4. Aid per 
Pound, amounting in all to the Rent duc. Plaintiff de- 
murs; the Queſtion was, if this Covenant did extend to 
charge the Defendant with Parliamentary FTaxes, becauſe 
the Word (Parliament) not expreſsd in the Covenant; and 
tota Cur, niſi Holt, clear of Opinion it did: But per Holt, 
Judgment ought to be for Plaintiff for a Fault in Pleading, 
tho the Law as to the Matter be for the Defendant; for 
the Matter of this Rejoinder, being by Way of Excuſe, 
ought to be ſet forth in the Bar; and us it is here ſet forth 
in the Rejoinder, it is a Departure; for where before he Departure. 
fays he performed the Condition, now he fays he is nct lat. 304. «. 
obliged to it. Fad pro Oper. ket 


King and Queen againit Knowles. 


YHarles Knowles was indicted for a Murder, and the In- si 50% 

dictment was removed into the King's Bench by Cer- Skin. 517. 

tiorari, and the Defendant brought to the Bar by Habeas — 

Corpus; and he pleaded in Abatement to the Indictment, for Murder 

that King Charles, the ſecond Year of his Reign, did by ox 3% 

Letters Patent produced now in Court create J/:{{zam, then pleaded in A- 

Viſcount Valliug ford, Earl of Banbury, and granted the batement Miſ- 

Honour to him and Heirs Males of his Body; that Jillian pe mar 

Earl of Banbury died feisd of this Honour; and that it de- of Banter, 

ſcended to Edward Knowles, Son and Heir of the ſaid iL. and held a 

liam; That Edward dying without Iſſue, it deſcended to 5% Plan. 

Nicholas K. his Brother and Heir, and Son and Heir Male of 

the Body of J{il/am; and that Nicholas died, leaving Iſſue 

and Heir of his Body C. the Defendant; by Virtue of which 

Patents and Deſcents he became Earl of Banbrry; and be- 

cauſe he is not named Earl of Banbury in the Indictment, he 

prays Judgment if he ſhail be put to Anſwer. The Attor- 

ney General, proteſting that no Part of the ſaid Plea is true, 

replies, that on the 13th of December 4 IV. & M. the Defen- 

dant preferred a Petition to the Lords Spiritual and Tem- 

poral in Parliament aſſembled, in which, alledging that he 

was a Peer of this Realm, he defired that he might be tried 

by his Peers; and upon this zaliter proceſſum fuit ſecuudim 

Legem & conſuctudinem Parliamenti : Yet it was reſolved, 
| | Fgonlide red 
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conſidered and ordered by the Lords, c. that he had no 
Hereditary Right to the Earldom of Barbary; and that 
his Petition ſhould be diſmiſſed ; and to this Replication the 
Defendant demurs. 

Sam. Fes, This Order of the Houſe of Lords does not 
bar the Defendant of his Peerage, nor conclude the Court 
from examining the Force and Effect of the Order. 

1. All Miſnomers here pleaded are within the Juriſdiction 
of this Court ; and in ſuch a Plea, the Court may judge 
whether the Party that fo pleads be a Peer, or hath a Title 
to Peerage, or no. 2. That this Court ſhall judge of the 
chere. Validity of all Judgments and Records here pleaded, and 

whether they are legal and effectual or no; as of an Act of 
Parliament, what is one; that an Act by King and Lords is 
not a good one; and fo they may judge of an Order of the 

' Houſe of Lords, whether the Concurrence of the other E- 
| ſtates of Parliament, or one of them, be requilite ; fo the 

Court may take judicial Knowledge of the Proceedings in Par- 
liament, and of their Committees, 1 Saznd. 133. Lake and 
King. As to the Objection, that the Defendant hath, by his 
Demurring, confeſs d this to be a Judgment ſecundum Legen 
& conſuet Parliamenti; this is Matter of Law ariſing thereon; 
and Demurrer confeſſes only Matter of Fact, as ſtated, and 
| leaves the Matter of Law ariſing thereon to the Judgment 
|  Peercannot be of the Court. Plow. 85. As to the Order of the Houſe of 

ge aded but Lords, all the Books are, that a Peer cannot be degraded 
or At of Par. but by Attainder, or by Act of Parliament. 4 Inſt. 355. Cot- 
liament. tom Rec. 702. 12 Co. 107. Nor can he by Fine deveſt himſelf 

of his Honour; as adjudged in Lord Purbeck's Cafe ; becauſe 
the King and Kingdom are intereſted in his Honour, and 
therefore it cannot be taken away without their Conſent. 
Where there has been a Conteſt to whom an Honour 
deſcended, upon Petition to the King, it has bcen re- 
ferred to the Lords, and by them examined, and their Opi- 
nions reported to the King, as in my Lord of Oxford's Caſe. 
Jo. 97. So in the Caſe of a Conteit about Precedency. 11 
Cb. 1. and it is a great Reaſon that the King, who creates 
all Pecrs, ſhould be Party to their Deprivation. 'To the 
Plea it is ſufficient, without averring Banbury to be in Eng- 
land; for the Creation being by Letters Patent under the 
Great Seal of Ezgland, he ſhall be intended an Eugliſb 
Peer; for it is the Letters Patent, and not the Title, that 
makes an Eugliſb Peer; and therefore the Title may be ta- 
ken from a foreign Place, as Earl of Angus, Duke of 4/be- 
marle: And as to the Objection to the Concluſion of the 
4 Pleg. 
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Plea, where it is ſaid, & hoc paratus eſt cerificare, without 
faying per Recordum, and without a Writ to certify his 
Pecrage, that is well enough. Trial by Writ muſt be ap- 
propriated to Peers created by Writ ; but Peerage by Pa- 
tents appears by the Patents themſelves. Where my Lord 
Coke 6th Book ſays, that Baron or not Baron is tried per g co. 31. 
Record, he fays Baroneſs by Marriage, being Matter of Pots p. 6. 
Fact, is triable by Jury; and fo are the Deſcents in this Caſe; 
the Patents produced are good Evidence of the firſt Crea- 
tion; but the Plea, conſiſting of Matters of Fact, had been 
ill if it had concluded to the Record; but as it is the De- 
fendant's Plea is good, and Replication ill; and therefore 
Inditment ought to be quaſhed. | 

Giles Eyres act to the laſt Point in terminis ; for the Pa- 
tents produced have verified the firſt Creation of his Peerage, 
for the Patents are a compleat Creation without more. 12 
Co. 107. 1 Inft. 16. Noy 150. When a Patent is pleaded and 
produced in Court, Nu tiel record cannot be pleaded to it; 
the Deſcents pleaded arc Matters of Fact, and Nobility gain d Deſcens are 

by Matter of Fact is triable by the Country; and Caſe is man. 
the ſame if gained by Deſcent ; there is no Neceſſity of ha- | 
ving a Writ out of to certify whether one be 
a Pecr by Deſcent; and none of the Caſes at the Bar, for 
that, is applicable to this, for they are all Writs of Privilege 
and Exemption. As to the ſecond Objection, that Banbury 
is not an Exgliſb Town, he held as before, and ſaid, that an 
Triſþ Peer may be created under the Great Scal of England, 
but then there muſt be ſpecial and ex Words, eig. an 
Earl iz Regno Hibernie. Seld. Tit. Hon. 636. The Reaſon 
of a certain Place from whence to take the Title, was to 
make an Eſtate-tail within the Statute of Donis, which 
extends only to Limitations which concern Lands and Te- 
nements ; and therefore without naming ſome Place, a Li- 
mitation of an Honour to one, and the Heirs Males of his 
Body, would be a Fee-fimple conditional at Common Law; 
and if fo, would be forfeited by Attainder of Felony, as an 
Eſtatc-tail of a Baronetſhip, which is not created of any 
Place. 12 Co. $1. 3. The Defendant need not aver that he is 
uns parum Anglie, for the Pleading of the Patents and 
Deſeents ſhew that ſufficiently ; but a Biſhop, who is a having 
Peer ratione tenure jure Epiſcopatus, muſt plead he is anus n | 
parium Augliæ, he having no Patent to produce. As to the yiead he is | 
Replication, he held, that does not avoid the Plea ; for the == pariume 
Order of the Houſe of Lords is no Judgment nor Bar to Dc- „ 
fendant; for Pecrage cannot be taken away, but by _— 

| Q Ic 
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der or Act of Parliament, or by Scire fac (where created 

by Letters Patent) to repeal thoſe Patents: for the King can- 

Peerage can- not revoke them becauſe it is a Common Law Conveyance, 
not be revs and thereby an Intereſt is veſted and ſettled in the Patentee. A 
1 Inft. 16.4. Writ indeed may be ſuperſeded before an actual Sitting of 
„ Parliament; but otherwiſe of an Honour created by Patents. 
222 6. A Writ gives a Fee in the Honour without expreſs Words; 
re ue but in Caſe of Letters Patent, the Eſtate in the Honour 
Honour, but muſt be limited by apt Words, or elſe it is void; it may 
3 be intailed, and muſt leccend according to the Intent of the 
be limited limized by Common Law, and was forfeited for Treaſon before the Sta- 
apt W tute of 26 H. 8. 7 Co. 34. As to the Order; every Vote of 
Lords is not a Judgment; the Defendant's Petition cannot 

give the Lords a 6 uriſdiction, if they had none before; but 
pon Petition to the King, and Reference to the Lords; and 

this 4 been the Courſe uſed in my Lord Delaware's, Ox- 
ford's Abergavenney's, Purbeck's and Fitzwater's Caſes; and 
this Courſe is moſt reaſonable, that the King being the 
Fountain of Honour, as Nobility cannot be created without 
him, ſo it ſhall not be determined without his Conſent in 
Farl is a Pub- Parliament. An Earl is a Publick Officer in Time of War 
lick Officer. and Peace, and the King and Subjects have an Intereſt in 
him. 7 Co. 34. 12 Co. 28. 4 In 126. The King, by his Pre- 
rogative, having Election of any of his Courts to try his 
Cauſe, he may by Indorſement of ſuch Petition refer the 
Trial of it to any Court, and thereby gives the Court a Ju- 
riſdiction of it. There is no Precedent , where the Lords 
exerciſed a Juriſdiction to determine the Right of Peerage, 
The Lords without ſuch Reference. The Lords have a Juriſdiction o- 
have Power ver their Members, as to their Sitting in Parliament, and 


there, but not Precedency there; but not over their Members Eftates and 
over the E- Inheritances in their Honours, wr oy 206 30 be m4 


_ 


ww their 1 ut are ot td up ae. x 
Parliament, of a Judgment in Common Bench, whereas it 
ſhould have been in the King's Bench, the Common Bench 
may adjudge the Writ of Error void, and no Superſedeas, 
and may award Execution; or the King's Bench, notwith- 
ſtanding this Error, may examine the —— upon Writ 
of Error. 3. As to the Demurrer, that confeſſes only 
Matter of Fact, and not of Law; & Lex Parkamenti 1s 


Matter of Law. As to the Precedents, they are Petitions, 


kel 56. fitting the Parliament, for Trial. A Peer cannot wave his 
Trial 


4 
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Trial by Peerage; 3 Iaſt. 30. but the King is not bound by 
their Order for a Trial; for he may chooſe whether he will 
appoint a High Steward. In the Lord Preftox's Caſe, there 
was no Creation of Honour at all; it was not under the 
Great Seal of England, and the Setting it up was a Crime 
next to Treaſon. Piercy's Cafe concerned Precedency for a 
Place to fit in the Houſe ; and after ſeveral Trials and Tranſ- 
lations below, and Depoſitions and Counſel heard there, he 
was declared an Impoſtor; and fo concluded pro Def”. Gre- 
gory accord in cmi bus. 3 
Holt : The Plea is good, and Replication bad; by the Plea 
the Defendant has made a good Title to the Dignity in 
the Anceſtor by Letters Patent, and by Deſcent to himſe 
1. As to the jon, that it does not appear that Ban- 
bary is an Engliſh Town, he ſaid, an Earl created by Let- 
ters Patent under the Great Seal of Exgland, ſhall be in- 
tended an Engliſh Peer, if not otherwiſe expreſs'd; and to 
make this the clearer, he examined the Original and An- 
tiquity of Earls. An Earldom formerly conſiſted of three 
Things, Dignity, Office and Revenue: As to the Dignity ; Earl, What. 
before Ed. III. s Time there were only Earls and Barons; 
Barons were firſt created by Tenure, and afterwards by Writs 
and fince 11 R. 2. by Letters Patent Earls; were always 
created by Patents. Seld. Tit. How. 536, 8, 9. 2dly, Their p fle Ach 
Office is of Truſt for the Safety and Defence of the Realm; 7 W. z. Lord 
they are not called Comites from the „but a Socie- £24 Lady 
tate Regia, they aſſiſted the King in War and Peace; and 9 Co 49. 
therefore an Earldom in Tail before 26 H. 8. was forfeited 
for Treaſon, by a tacit Condition annexed in Law; becauſe 
of the Breach of Truſt and Confidence in the that 
was made Noble, and ſo contra officis ſui debitum. 7 Co. 34. 
3dly, Their Revenues were Caſtles, or other Profits an- 
neun d to their Honours, and ſuitable for the Support of their © 
Dignity ; which was the Reaſon that by Magza Charta an 
Earl's Heir was to pay a Relief of an Hundred Pounds, 
whatever was his Portion; and the Relief of an Earl and 
a Baron were ſettled at different Rates: But in Proceſs of 
Time, theſe Revenues annex d to the Honour diminiſhed ; 
but while the Revenue was annexed ſab nomine & honore, 
the Relief continued the ſame; and therefore the Words are 
not ſub nomine & bonore, but ad ſaſtinendum nomen & onur. 
2 Iuſt. 9. 1 Inft. 88. b. So the Revenue not being annex d, 
as formerly, Earls have not paid Relief pro inutegro Chmi- 
tata, but as other Perſons, according to their Poſſeſſions; 
but the Place from whence an Earl is named, is but a titu- 
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lar Diſtinction, and no Part of the Dignity: The Earldom 
is not conſined to the Place, but extends through the whole 
Kingdom. 2dly, The Great Seal is proper and peculiar to 
England, and to no other Place; for by that Seal the King 
acts as King of England only, without Reſpe& to any o- 
ther Dominion. If before the of Treland, one was 
created by Engliſh Letters Patent, and the Title was the 
Name of a Place in Ireland, he would certainly have been 
an Enzliſh not an Iriſh Peer; and fo it is now; for the 
Conqueſt of Ireland being an external Accident cannot alter 
the Conſtruction of Patents and Laws of Ezg/and. The In- 
tendment, that Banbury is out of the Realm, is a foreign 
Conſtruction; tho the King by Engliſh Patent may create an 

Earl of Ireland, yet that muſt be by expreſs Words, becauſe 
pecial n of Prerogative ; for the Great Seal ex- 


it is a f. 
tends into Ireland, becauſe fubordinate, and ſubject by Con- 
queſt; and the King's Patents may be conſtrued as Acts 
of Parliament, which extend not to Ireland, if it be not 
' ſpecially named. Seld. Tit. Hon. 696. In the Creation of 
Nobles, it is not mentiond in what County the Place is, 
from whence they take their Titles; which would be, if ne- 
ceſſary that the Place ſhould be in Exgland: Many Es- 
gliſb Earls have Titles from foreign Parts; Sir Richard Iood- 
ville was created Earl of Rivers: There was an antient 
Family called Rivers, that were Earls of Devon in King 
Ed. III. s Time, but there is no Place to be found of that 
Name. Since 21 H. 8. Patents of Earls have had theſe ad- 
ditional Words in them, that Patentee ſhall have ſedem & 
vocem in Parliament inter comite Aug, but the Earl of 
Rivers's Patent has no ſuch Words, or any other than are here 
Earl need not pleaded by the Defendant. As to Defendant's not averring 
ere» that he was aut pariuar, Oc. an Earl in Pleading need not 
Ane. make that Averment; and 6 Co. 53. and 8 H. 6. 9. in which 
Baron creates that is made, is in Caſe of Baron only. Baron indeed is an 


dy Patent i Addition; if created by Writ, it is no Part of the Name; if 


Name; not 


Part of the 


t created by Patent, it is: But a Baron muſt not plead or be 
by Writ called only Dominns, but muſt ſay Parliamenti; for one may 

de called Dominns, as an Earl's Son, and not be a Lord of 
Parliament. Beſides, the Defendant here does not claim a 
Privilege as a Peer, but pleads a Miſnomer in the Omithon 
of his Title, which being given him by Letters Patent is 
Part of his Name. Beipg a Peer, or Lord of Parliament, 


; Inft. 26, does not exempt him from being izdifFed here; and therefore 

not material in this Cafe. He that claims Benefit of Trial 

; Int, 3o. by Peers, muſt ſhew himſelf to be anus parium, Cc. but 
4 


this 
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this Plea is no more than if a Knight had pleaded Miſno- 
mer, in not being named a Knight. As to producing a Writ 
to certify the Peerage, it is to be anſwered, that there be 
ſome Barons, and one Earl, ſo antient, that their Commence- 
ment cannot be ſhewn; ſuch can no Way intitle themſelves, 


but by Preſcription ; and ſuch ought to produte a Writ, that 9 Co. 31 4. 
ſome of their Anceſtors ſat in Parliament, and then de- © 


rive a Title by Deſcent from ſuch Anceſtor to him that 
pleads it. In the 7 Co. 15. Calvin's Caſe, if compared with 
other Books, is no more than that it ſhall be teſtiied by Re- 
cord of Parliament, if the Party or his Anceſtors fat as 
Peers in Parliament; which proves, that if any Anceſtor 
appears on Record to have been a Peer, as here it doth by 
Letters Patent, it is ſufficient; and that Title may be deri- 
ved by Matter of Fact, as by Deſcent. The Writ intended 
is in Nature of a Writ of Privilege; if founded on Record, 
it teſtifies Matter of Record, and is concluſive; but if it cer- 
tifies Matter of Fact, as it muſt do in ſuch a Caſe as this, 
it is traverſable, notwithſtanding ſuch Certificate, and there- 
fore ſignifies nothing; and therefore if the Plea ſhould con- 
clude & hoc paratus eft verificare per Recordum, it would 
be ill; for the only Matter traverfable is Matter of Fact. 
A Writ to certify their Deſcents would be vain ; for where 
a Writ certifies a Thing which lies as much in the Conu- 
ſance of the Court to whom it is certified, as of the Court 
which certified it, it is needleſs. Upon pleading Creation 
of Peerage by Writ, ſuch Writs are brought for Expedition, 
not Neceſſity, but to prevent the Delay which would be on 
a Traverſe, and taking Iſſue on the Sitting of the Parlia- 
ment, which Traverſe cannot be after ſuch Certificate : So 
if the Defendant, in his Plea, ſhew the Letters Patent that 
created the Honour, they cannot be traverſed, or Iſſue ta- 
ken on Earl or not Earl, except the Patent be denied, which 
cannot be, becauſe it is produced; and theſe Patents are 


Ante p. 57. 


not like thoſe of Lands, where aon conce ſit may be main- 


taind by Matter foreign ; as that the Lands do not 

under the Deſcription in the Letters Patent; or that t 

are divers Lands or Tenements of the fame Name. As to 
the Replication, that does not conclude the Defendant. 1. Be- 
cauſe the Order is no Judgment of Parliament. 2. 'The 
Plea pending docs not concern the Title of his Earldom. 
3- There is nothing in this Order to bar him from enjoying 
the Right and Title of Earl. 1½, It is no Judgment of Par- 
liament : That Court conſiſts of King, Lords and Com- 


R mons. 
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ons. Comp. Juriſd. of Courts 1. 4 Inft. 1. Dy. 60. The 
Authority of the Houſe of Lords is Legiſlative and Judicial. 
The Judicial Power is actually executed and adminiſtred by 
the Lords, but is legally and virtually in the King ; if not, 
in the whole Parliament. All judicial Proceedings are either 
coram Rege in Parliamento, or placita de Parliamento, or cc- 
ram Rege & ejus concilio in Parliamento. Ryly's Pl. Parl. 
F. 1, 114, 145, 157, 63, 66, 267, 292. Writs of Error are coram 
nobis ad preſens Parliamentum The Judgment per Cur 
Parliamenti, and not per Dominos Spiritnales & Temporales ; 
and tho' the Journals are by Lords Spiritual and Temporal, 
yet they are only as Notes and Warrants for the Clerk to 
make up the Rolls by. Hob. 110. All Courts mention the 
King, either to give them Juriſdiction, or as Party to the 
Judgment, for all derive their Juriſdiction from him. The 
Lords then having double Capacity to act judicially, as the 
Court of Parliament, or to a& as a particular Houſe, we 
cannot know in which Capacity they act but by the Stile 
Spititaal and Temporal, they 4a 40 ng Houſe, del. 
iri 'em L ' act as a diſtin 2, exclu- 
We of the other Eſtates. | | | 
In the Court of King's Bench, which is holden coram 
Rege, the Judgment is not entered to be given per Juſti- 
ciarios, tho they actually give it, but it is ſaid, & Cur 
Domini Regis; and a Judgment given in another Form or 
Stile would be void; and tho' the Judges give it, yet it would 
not be a Judgment of the Court. This is an original Cauſe, 
and therefore ought not to come at firſt Step to the laſt Re- 
fort : And the Reaſon, becauſe generally original Cauſes are 
mix d with Fact as well as Law, which is below their Dig- 
nity to determine; becauſe concerns only individual Caſes, 
and are not general Points of Law; which reach to all 
Cauſes within the like Reafon. If Error in Fact happens 
| here, a Writ of Error lies not thereof in Parliament, but 
here before our ſelves; and this is out of Neceſſity, becauſe 
the Parliament cannot try the Fact: But out of other Courts, 
inferior to the King's Bench, Error doth lie into King's Bench 
upon Errors in Fa&. If the Houſe of Lords had original 
Conufance, the Party would loſe the Benefit of an Appeal; 
and to have a Man's Right finally determined by the firſt 
Judgment is not confonant to Law : And therefore a Writ 
of Error brought into the Houſe of Lords, of a Judgment 
in the Common Pleas or Exchequer, per Saltum is void. 4 
Inft. 21. So was the Earl of Macchlesfield's Caſe. The pro- 


4 per 
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per Remedy for a Title of Peerage is by Common Law, 
by Petition of Right to the King, which he indorſes ſort 
droit fait, &c. and delivers it to the Chancellor, where there 
is Occaſion ; and in ſuch Petition the Party ought to ſet 
forth his Right and Title, as the Defendant doth here in 
his Plea; and when indorſcd and ſent into Chancery, a Com- 
miſſion iſſues out to inquire the Truth of his Suggeſtion ; 
and if the Inquiſition find it true, then the Attorney General 
may confeſs it or traverſe it; and upon the Traverſe an 
Iſſue is join d, the Record muſt be ſent into the King's Bench, 
and there tried, and Judgment given. Stamp. Prerog. 72. 73. 
And theſe Proceedings are ſuch as are in other Cafes, where 
the Subject is aggrieved by the King, or thoſe imployed un- 
der him, whether it concern Lands, Perſonal Things, Gc. As 
to the Precedents cited, my Lord Delaware's Cafe was re- 
ferred to the Lords, not by Way of Judicature, but for 
their Opinions and Advice; and if the Lords had then con- 
ceived they had a Judicial Juriſdiction, it is to be preſumed 
they would not have waved it, and ſubmitted to have ta- 
ken it upon them by Way of Reference; and the Queen 


did not in that Caſe proceed Judicially, by Indorſement of 


the Petition to the Chancery: But the Caſe concerning the 
Lords, ſhe took their Advice, and compriſed it in an extraju- 
dicial and amicable Way; and fo was the Earl of Oxford's 
Caſe by Conſent, and not by Judgment of the Houſe of 
Lords; and the Lord Jbergavenny's Caſe is recited to be 
by Way of Reference: The Lord Mountjoy's Caſe was con- 


Breach of Privilege, and was a Point neceſſary to be ſettled 
before he was introduced; but the Inheritance of the Dig- 


was, that he gave out in Speeches, that he was an Eu- 
gliſb Peer, which Aſſumption 


tence, he produced a Patent, which appeared void, as if 
it had been under the French King's Seal; and it was di- 


rected he ſhould be proſecuted as a Criminal. 2dly, There 


is no Plea pending concerning the Right of the Earldom ; 
the Defendant's Petition does not pray to be admitted to. the 


Earldom, but ſuppoſes him in Poſſeſſion of it, and alſo de- 
ſires to be tried by his Peers. The Lords on this could not 
adjudge he ſhould enjoy the Earldom, becauſe he does 
not demand or pray that ; no more can they that he ſhould 
loſe it. Every Judgment muſt be pro or con. anſwerable to 


cerning Precedency, and fo within their Conufance, as a 


nity and Title is not in Queſtion : The Lord Preſton s Caſe 


was a Breach of Privilege; 
and when he was demanded of the Truth of his Pre- 
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the Demand of the Plaintiff, and adequate and proportion- 
able to it. 34%, This Order appears to be no Judgment, 
but an Opinion: It is no Excluſion from the Enjoyment of 
the Office or Honour, which ought to be in every Judg- 
ment; and it is not ſufficient that it declares the Right : As 


in a Oo IVarranto, videtur Car, that Defendant hath no 


Titlc to the Franchiſe, is not a Judgment, but a Founda- 
tion of the Judgment only, but th — ought to be 
quod amoveatur, Gc. for every Judgment ought to be ſuch 
as it may be c P N — — 5 on. 2 Cro. 
284. Judgment againſt the Plaintifl, without zi capiat p 
— 2 is not good. The Judgment here is * — 
not be executed. The Diſmiſſion of a Petition is the Form 
of a Judgment in a Court of Equity, but not in a Court 
of Law. In a Judgment, it is not ſufficient that the Part) 
has no Title, but it muſt be expreſly adjudg'd that he hath 
none. 5 
As to the ſecundum Legem conſuctud Parliamenti, that 
is added by the King's Council only iz terrorem. Lex Par- 
liamenti is Lex terre, and if a Queſtion concerning it doth 
ariſe in a Cauſe of which the King's Bench has proper Co- 
nuſance, the King's Bench may adjudge of it, as the Spiritual 
Courts do of Temporal Judgment, as Patents, Deeds, (5c. 
for the Conuſance of the Principal draws to it the Conuſance 
of the Acceſſories and Incidents. Dy. 60. And this holds in 
n O. Caſe of Privilege of Parliament; as in Sir George Benyon's 
iginal againſt Caſe, Trin. 14 Ca. 2. C. B. where filing an Original a- 
_ gainſt a fitting Member, was adjudged no Breach of Privi- 
no lege; fo a Writ of Error in Parliament, if a Term inter- 
reach of Pri- yenes after the Teſte, and before the Return, hath been ad- 
_ judg'd to be no Szperſedeas of Execution. So on a Ha- 
beas Corpus, the King's Bench hath determined what Con- 
tinuance a Commitment by Parliament ſhall have. 'That 
can be no Law or Cuſtom of Parliament, which is not 
grounded on Precedents; and there is none that ever any 
Man's Inheritance was determined per kgem & conſuetudi- 
nem Parkamenti. It is no new Thing for our Common Law 
Courts to examine Matters of this Nature, which concern 
Proceedings in Parliament ; we do but follow the Examples 
of our Predeceflors. In 38 Ed. 3. 14. The Biſhop certified 
to this Court, the Father and Mother were married, but 
that the Party was born in Adultery ; the Lords fent a Writ 
to the Judges, and ordered them to judge on the ſpecial 
Matter, but the Judges did not obey, In Sranton's Cole 
4 15 Ed. 


8 — e 
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15 Ed. 3- E. Vouch. 109. the Lords commanded the Court 
of Common Pleas to give a Judgment ; the Chief Juſtice 
refuſed ; after in his Abſence the others complicd, gave 
Judgment; the King's Bench after examined the Proceedings 
of the Lords, and . as appears 15 Ed. 
3. 1, 2. in the Oxford Library. We are not to delay the 
Juſtice of the Land, and the Law of it is our Rule; and 
for theſe Reaſons let Indictment be quaſhed. But Defen- 
dant remained in Cuſtody on a ſecond Indictment, wherein 
he is named Earl of Banbury, 


DE 


Tem. Sant. Mich. 


Anno 6 W. & M. 1694 


Sutton verſus Sparrotv. 


PPEAL of Murder de morte vir; it was carried Appeal 4 
down to be tried at Niſi prius in Zorkſhire laſt 3 * 
Aſſizes; where both Parties a m_ 
pellant did not put in the * n to try the Iſſue ; 
ad now the Counſel for the Defendant moved, that the 
Appeal being not tried, it was either a Nonſuit, or a Dif- 
continuance : But Hal was of Opinion that it was neither; 
but order the Appellant to pay Coſts for not going on to 


Trial; then moved that the Appellant might be called in, dat aura 
which was done; her Attorney a 


for her, which — 7 
held ſufficient, the — being brought by a Woman. appearing er 


Appellant, 
good, being a Feme. 
5 Owby's 


r 
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Crosby's Caſe. 


brought to the Bar by a Habeas Corpus the 
y of Term; it was prayed on his Behalf, that 
or bailed, having entered his Pray- 
Day of Trinity Term laſt, and was indicted the 
erm; and afterwards this Term again was indicted 
Species of Treaſon, but never tried on either 
them: The Counſel alledged, that the End of the Sta- 
tute was, that no Perſon ſhould be above two Terms under 
the ſame Accufation ; and if a ſecond Inditment found 
Id prevent his being ſet at Liberty, at that Rate, freſh 
Inditments being found every Term, he will never be dif- 
charged, and fo the Statute would be eluded. Attorney and 
Solicitor General agreed, if the Caſe had ſtood fingly on the 
Indictment, he ought to be bail'd, but there is another 
Inditment for another "Treaſon; the firſt was for a foreign 


Treaſon, in Conſpiring the Death of the King, and the O- 


17 
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| 


q 
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b 
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vert-a&t was laid in freland ; but the ſecond is for a 'Trea- 


ſon in Exgland. Holt : The Commitment and both Indict- 
ments are for the ſame Species of Treaſon, tho the Overt- 


acts are differently laid; but the laſt Indictment a 
act!) 


8 
with the Commitment; beſides, 1 
the Commitment, ſo that the Party ought to be tried, for 
the Treaſon for which he is committed, within two Terms; 
and the Deſign of the Act was to prevent a Man's lying 

Accufation for Treaſon. Oc. above two Terms. 
but both declared they would give no Opi- 

; but baild him by Virtue of their diſere- 
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King verſus Larwood. 


Nformation againſt the Defendant, ſetting forth, that Salk 167 
H bad granted to the City of Norwich to be a Coun- 4M 2639. 
ty; and that the Citizens and Communit) ſhould chuſe Cab 366. 
- yearly a Mayor, and two Sheriffs; and that King C. 2. Comb. 315. 
confirmed the Charter of H. 4. & wlterins conceſſit, that 3 Fern gan- 
the Mayor, Sheriffs and Aldermen ſhould chuſe one Sheriff, himſelf for 
and the Citizens and Commonalty the other ; that the De- mt cxecuting 
fendant liber homo Norw. was elected Sheriff by the Mayor, —_— 
c. according to the Charter of King Ch. 2. and upon No- Account of 
tice of it nos preftitit Sacramentum officit, nec officium ſu- un rufen 
per ſe aſſumpſit. The Defendant pleads in Bar, quod TION the Sacrament. 
cepiſſet Sacramentum cane Domini hic infra annum, an 
therefore by the Statute of 13 C. 2. c. 1. ipſe eft incapax, 
& elefio vacua, & inde notitiam dedit ; and avers, that ad 
generalem ſeſſonem Norwici cepit Sacram ſecund 1 V. & M. 
& ſubſcripfit declarationem ſecund 30 Car. 2. and is an In- 
habitant of Norwich. Replication, that the Defendant ut 
membrum Eccleſiæ Anglicanæ quolibet anno Sacramentum cane 
Dominice cepiſſe debuiſſet, & per defectum ſuum proprium ex- 
cuſari non debet. Rejoinder, proteſtamdo quad num debuit, Cc. 
he pleads the Act of Indulgence, 1 V. & M. and avers qzod 
eſt proteſtans diſſentiens, & c. and repeats the Averments in 
the Bar: And Sir Sam. 4fitree pro Rege demurs. After ſeve- 
ral Arguments at the Bar, it was this Term argued by the 
Court. And 1. Exception was taken to the Information, 
that it did not appear by it that the Defendant was law- 
fully choſen Sheriff; for H. 4. veſted the Election in all the 
Commonalty 


* 
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had veſted the Election in the 


on his Incapacity. 
der; that the Statute of Indulgence ought to have been 


ſolved the Defendant could not take Advantage of the 


and Citizens, and it is an Intereſt veſted in 
which cannot be deveſted but by Forfeiture or Surrcn- 
der. The King by his Letters Patent cannot do this Wrong, 
and particularly Patents of Confirmation cannot make this Al- 
teration. But reſolved per Halt and Gregory, (cont. S. Ezres, 
who held the Acceptance of the ſecond Charter by Com- 
monalty did not ſufficiently appear,) that the firſt Charter 
ce, and could not be 
deveſted by the ſecond, and placed in a ſelect Number, with- 
out the Aſſent of all; but by ſuch an Aſſent it might; and 
that here had a fafficient Acceptance, by the E- 
lection alledged in the Information, which is an Execution 
of the Conſtitution in the ſecond Charter; and the Defen- 
dant in Pleading does not diſpute his Election, but inſiſts 
2. Exception was taken to the Rejoin- 


C 


pleaded in Bar, and that the Pleading it in Rejoinder was a 
$00d and 
if a Statute 


ion, they would not give any 
Opinion; (videlicet, Holt & G. Frets, becauſe it was out of 
the Caſe,) but Sam. Eyres declared his Opinion, that the 
Statute did cxcuſe the Defendant, tho otherwiſe liable. 4. 
For Defendant it was urged, that the Statute of Indulgence 
was a general Law, which need not be pleaded; and the 
Defendant hath ſufficiently ſhewed himfelf to be within the 
Qualifications of it by the Bar; but per Cur, it was re- 


Statute without pleading it. 1ſt, Becauſe it is a private Sta- 
tute and extends only to Proteſtant Piſſenters, of whom no 
Act before has taken Notice. 2dly, Be it a private Act or 
not, the Court cannot take Notice, whether the Defen- 
dant be within it or not, if he does not ſhew himſelf to be 
within it, cis. not only that he is a Proteſtant Diſſenter, 
but alſo that he goes to Religious Meetings, Gc. 5. The 


principal Point was the Matter in Bar; whether the Omiſ- 


4 ſion 
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ſion of the Sacrament excuſed the Executing the Office upon 
the Statute of 13 Car. 2. And it was reſolved per Cur, iſt, 
That the King can command the Service of his Subject, and 
none can diſable himſelf. zdlx, Per Holt & G. Eyres re- 
ſolved, that the Statute was not made to deprive the King 
of the Service of his Subjects diſſenting, but that they ought 
to qualify themſelves. G. Eyres reſembled it to the Cafe On Suit on 
of 23 El. which requires all People to come to Church; de Stare &f 
and held that an Excommunication, which difables a Man 33 going to 
to come to the Congregation, is no Plea, becauſe it is in his Church, Ex- 
own Default. And Holt faid, this Caſe ſhall not be intend- e 
ed better than the Defendant has ſhewed it to be; and | 
therefore he ſhail not be ſuppoſed for any Scrupie of Con- 

ſcience, but out of a general Neglect of all Things ſacred. 

That by common Intendment, all the Subjects of England arc 
Chriſtians, and of the National Church; and by the anticnt 

Canon Law, rcceiv'd here as Part of the Common Latr, every 

one ought to receive the Sacrament once a Year at leaſt; and 

this is alſo required by the Rubrick, which is confirmed Vide Hud. 
by Act of Parliament, and not doing it is an Offence; and 1h. , 
this Offence, being the Neglect and Default of the Defen- 33. 
dant, ſhall not excuſe him from his Duty and Service to Brown”: (. 
which he is liable by the Conſtitution of the Government; 

and this Plea is directly to contradict a Maxim of Law, that 

no one ſhall be admitted to ſtultify or difable himſelf : And 

he ſaid, that in London, and other Places, ſince this Statute. 

Diſſenters have been elected and ſubmitted to a Fine, and ne- 

ver diſputed it. But S. Eyres differed, and faid nemo debet bis 

puniri pro eadem delitto, which here the Defendant ſhould be 

puniſh'd on this Information, for not qualifying. 2. He ſhall 

be puniſhed for the ſame Omiſſion of the Sacrament, by 
Eccleſiaſtical Cenfures. 3. He ſhall be puniſhed for accept- 

ing the Office without a Qualification. Jud pro Oger.. 


| Walker verſus Walker. 


Ndebitatus 4ſſumpſit, among other Things, for Money won nas Jun 
at Play; on a general Verdict, moved in Arreſt of Judg- will not lie 
ment, that Iadeb 4fjump' does not lie; for tho the Caſt 50. N 
of a Die may alter the Property, for where the Money is 
ſtaked, it is given on a Condition precedent, ois. the Caſt 
of the Die; yet this is not a Conſideration to raiſe a Debt 
or Promiſe; but it is only a Promiſe againſt a Promiſe, 
for which the ſole Remedy is a ſpecial Action on the Caſe 
ns upon 
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: Lev. 118. upon the mutual Promiſe ; and to that Opinion the Court 


the Point in Queſtion was 


ſtrongly inclined, altho* the Cafe of Eccleſton and Leteiu 


was mentioned, Hill. 33, 34 Car. 2. Ro. 534. Temp. Pen- 


berton, and afterwards affirmed iz Cam Scacc, where it 
was held a good Conſideration; and Acherly cited Sherbourn 
and VMorlich in C. B. Trin. 2 V. & M. to be ruled per 
Cnr”, that a general Iudeb Afſnmp' lay for Money won at 
Play for the Hazard; and Bret and Firebrafſe upon the fame 


Point in "Trover; and the Chief Juſtice cited Brown and 


Ludlotas Cafe in Hale's Time, Hard. 485. 2 Keb. 758, 822. 
where it was adjudged that an Indeb Aſuup does not lic 
againſt an Acceptor of a Bill of Exchange, unleſs the Mo- 
ney was deliver d to him to pay over; and that in that Caſe, 
if there were Effects of the Drawer in the Hands of Ac- 
ceptor, it was not material; for it was after Verdict, where 
Want of Averment of Effects in the Hand of the Ac 

had been aided by Intendment, if nceeſſary: But becauſe 
depending in Cum Scacc\ in tho 
Cafe of Jacłſon and Cottgraze, M. 3 V. & DM. B. R. Rot. 


610. unreſolved; which was for Money won on a Wager; 


Judgment was ſtaid here, and afterwards per Cam Scacc, 


by them and on Adviſement with the | a of B. R. 
it was held that an Iadeb 4fſump would not lie; and Fack- 
fon and Cottgrace's Cafe was reverſed, and fo in this Judg- 
ment never entered. Sir Barth. Shower cited a Cafe, where 


Poſiea Mich. Idi Afſump" lay for the Winner againſt him that held 
7 W. z. Aw 
A. 


Stakes; quod Holt conce ſſit. 


D E 
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Williams & al, Executors of Mellys, verſus Crey. 


h | CTION ſur Caſe for a falſe Return ; whereon Salk. 1: 


they declared, that whereas the Plaintiff's 'Teſta- 4 Mod. 403. 

tor had recove.ed a Judgment againſt J. S. for © wat tie 

140 l. and had ſued out Exccution by F fac on for Executor, 

this Judgment directed to the Defendant, Sheriff of ilts; w lt Re 

by Virtue of which Fi fac the Defendant did levy Goods to fa * his Te- 

the Value of 101 J. but made a Return, that he had levied flator's Time. 

19 J. of the Goods of the ſaid J. S. and that he had taken 

other Goods to the Value of 40 l. which remain'd in his 

Hands pro defett emptorum; and that the ſaid J. S. had 

nulla alia ſen plura bona; whereas the Defendant did levy 

Goods to the Value of 1010. per quod at ionem accrevit. And 

it was moved in Arreſt of Judgment that no Action lay, 

becauſe it was only a perſonal Tort to the Teſtator, and 

ſo not within the Equity of the Stat. de boni, Teff aſpor- 

tat in vita. 4 Ed. 3. c. 7. cited. 1 Rol. Abr. 913. and C6. 

Car. 297. And it was adjudged that the Action well lay 

tor the Executor, being within the Equity of the Statute ; 

and per Holt, Action ſar Caſe lies for an Executor upon 

this Statute, for an Eſcape out of Execution in the Teſtator's 

Time; tho' it is a Doubt in the Books whether ſuch an, ,..... 

Action lies for Executor, in Caſe of an Eſcape upon mean Nan v. 

Proceſs in the Teſtators Time: That if the Sheriff takes Pixon. 

Goods in Execution on a Fieri fac, they are now in the 

Sheriffs Hands for the Plaintiff's Die, and ſo are as Part of 

the Plaintiff's perſonal Eſtate; and if the Sheriff after returns 

2ulla bozo, the Plaintiff cannot have any Benefit of the Goods, 
but 


72 Term. Paſch. 7 W. & M. 1695. 


but the Defendant in the Fi fac will have good Title to 
the Goods by the Eſtoppel, occaſioned by the Return ; and 
Plaintiff is wrong'd as to that which is Part of his perſonal 
FEſtite. But on Eſcape of the mean Proceſs there is only 
the Loſs of the Procefs. 


King verſus Crosby. 


. E was tried for High Treaſon; and Jaron Smith pro 
Skin. 5d. duced as an Evidence, who had ſtood in the Pillory 
ovherher n= for giving Inſtructions to Stephen Colledge ; and it was ob- 
* jected he was no good Evidence. Sam Eyres ſaid, his Opi- 
Crime or Pu- nion had always been, that the Diſability follows the Infamy 
nſtment. Z cf the Fact, not of the Puniſhment ; but waving that, Sith 
But not to be Was a good Mitueſt by the late Act of Pardon. And per 
of Grand or 7ſt, tho the Pardon does not take away the former Diſ- 
3 4. ability, as a Reverſal of a Judgment doth, yet it gives him 
Poltea Alich. an Ability de vnc; but he intimated his Opinion to be, that 
1W.3. The the Diſability followed the Infamy of the Puniſhment. At 
den of che this Trial, ſeveral treaſonable Papers were produced, which 
Flet. they ſwore they believed to be the Hand-writing of the Pri- 
——_* ſoner; and on this a Queſtion aroſe, whether Compariſon 
novo. of Hands were ſufficient; and per Car, it is not ſufficient 
Compariſon for the original Foundation of an Attainder, but may be 
of Hands no well uſed as a circumſtantial and confirming Evidence, it 
Foundation the Fact be otherwiſe fully proved; as in my Lord Preſton's 
bu Caſe, his attempting to go with them into Frauce, and prin- 
uked as cir- cipully where they were found on his Perſon; but here, ſince 
— 10 they were found elſewhere, to convict on a Similitude of 

. Hands was to run into the Error of Colonel Sidueys Caſe. 


Ante p. 8. One muſt plead tout temps priſt always before Imparlance. 

Logen Mich. If you bring Debt, or Annuity, and Part of the Quarter be 

45 2 — paid, you muſt acknowledge Satisfaction for that, and de- 

Mich. roW.3 elare for the Relidue; per Holt, 
WKINS VT, 1 | | 


Gardner 


DE 
Term. Sanct. Trin. 
Anno ) W. & M. 1695. 


0 LT. If a Bailiff find an outward Door open, he 


may break open all the inner Doors to come at 
WG 


Sir John Dalſton * Eyenſtn. 


M 


licet, Action on the Cuſtom againſt a — hg and 'Trover, 
wherein the Vn culp be Iſſue to both; yet muſt be f 
rately laid, as in Sid. 244. and adjudged Mich. 'Term after, 
that an Action on a Tort, and on a Contract, cannot be; 
laid together ; and Judgment arreſted. 


OVED in Arreſt of Judgment, that two ſeveral Ac- Tort and Con- 
tions of different Natures were joined together, oide- uact cannot 


Poltea Hill. 9 


W. 3. Court- 
_— 


3 Lev. 74. 99- 


A double Plea is no Exception, on a general Demur-  Saund. 337: 


rer, but it mvſt be ſpecially demurred to; Per Cur. 


Holt. If a Bailiff, having a Warrant from the Sheriff, on 


a Capias, ſends another in his Room to arreſt the Perſon, 
ſuch Arreſt is illegal. 


Per Cur: If a Man be in Cuſtody of the Marſhal, on a 
Reddidit ſe, you may charge him on 7 the Reddidit ſe in Ex- 
ecution with the M arſhal, without making the Marthal ac- 
knowledge him in Court to be in his Cuſtody : But if he be 
in Execution, you ſhall not charge him till acknowledged. 


Holt: A Rent may be reſerved on Words of Covenant = 
but where there is a SS reſerved, and a Covenant alſo 
for other Money in the ſame Deed, Debt will not lie for 

U 


the 


— Dh at — — een em 
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y Acres, reſerving 201. per 
him in the fame Decd, 
that for as many Acres 1 ſhall plow up, he ſhall give 
105. more for each per Annum ; this laſt Sum is no Rent, 
and an Action of Debt will not lie for it. 


Kirkham verſus Wheely, 


balls. $63. | Aims qui tam; Defendant that he was an At- 

Comb. 318. of the Common Pleas, and that all Attornies 

pn — of the C. 2 C. B. have not been ſued any where elſe than in 

plead ie the GB r 1 

bo in ſhould not have pleaded it in the Negative, that 

vill tz goo. de thould have made a full „ Whereas he only 

faid Fenit & dicit; and this being for the King, as well 

as for the Party, he may ſue in what Court he pleaſes. 

Per Cr”: Pleading in the Negative is well enough, becauſe 

there is Juriſdiction h given thereby to the Common 

Pleas. If indeed it had an Exception iſſuable in Fact, 

the Negative could not have been fo well, becauſe an Af - 

 firmative ought to be ſet forth to make a Traverſe: But 

here the Matter is not traverfable, not being triable per 

Pais, but a Matter in Law. 2dly, Venit & dicit is a ſuffi- 

cient Defence, according to 14 H. 6. 13, 19. zdly, The 

King may ſue in any Court, but an Informer cannot; and 

Proſecutor qui tam has been look d on as no other than com- 

mon Informers ; for if in Caſe the Plaintiff ſhould die, there 

is an End of the Suit, and the is intitled to a Reco- 

— N. 2 adjudged in 
t. Quere, what it was. 


King verſus __ 


hell was indicted for and Selling Broad M 

lz . 5 
n 0 100 l. and oy vos Caper 

- io ate was brought to 5 
Tools mot ded tothe e =O to eG. 
bat per kane” £0 him, Keeper of Newgate, by Order of the Court of Sef- 
to his Writ cujus tenor, Oc. Wi I To convift fuit, Cc. 
of Er. dep confiderat” = por Our, On: ibid. ſcikicet, in the 


Cuſtody of the Keeper of KOT in gaala ſub ſaked cu- 


ftodia quouſq; finem perſolvat : And it was moved might 
1 


- 
"I A... ll. 
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be diſcharged or bailed ; becauſe no legal Commitment ap- 
pears by the Return, for the Word Committitur is not there; 
and if the Form of the Commitment were legal, yet here 
is no legal Officer to whom he is committed; for the Com- 
mitment is to the Gaol or Gaoler of Newgate, whereas it 
ought to have been to the Sheriff, for he is the immediate 
Officer to the Court. But per Cur, he ſhall be remanded. 


» 


&. Fxres: The Return is not good; but here is to 
1 udgment returned; and 
if by an informal Return, where Judgment a 


ppears good, 
we ſhould diſcharge him, we ſhould at that Rate rid all 
the Gaols in Emgland ; and he cited March 52. there was 
a Habeas Corpns to the Porter of Ludlow, and on the Re- 
turn tho it a 


the Damages given were beyond the 
Inſtructions of the Council of the Marches, by whom Judg- 
ment was gi yet becauſe a Fine was ſet on them to 


the King, and that remained unpaid, the Court remanded 

them; and fo here, a Fine being ſet, the King would loſe 

by this Diſcharge. Holt: The Commitment is not fo regu- 

lar as it ought to be, for he ſhould have been committed 

to the Sheriff, and by the very Word Committitur ; but Potiea Hill. 

yet it appears he is committed by a Court that has Ju- 7 3 The 

rikdicton, for « very good Caule: Now tho the Gacler 

be not a proper „ by Law, to have the Commit- 

ment of him formally, yet actually he is fo, and the Law pode Mich. 

takes Notice of him. If he ſuffers a voluntary Eſcape of 10 W. 3. The 
it is criminal in him, and not in the She- Nabe 

riff; and all Commitments of Felons by Juſtices of Peace Newgate, cor. 

are to the : But when the Party comes to be tricd, 

he is always ſuppoſed to be in Cuſtody of the Sheriff. And 

it has been a Queſtion, if the Gaoler ſuffers an Eſcape in 

a Civil Action, whether he is not liable to the Party's Ac- 

ion of Debt for Eſcape, as well as the Sheriff. Hard. 29. 

„or put to his Writ of Error. In Naſbells 35 

ich was the firſt where vas delivered by 88 


; it is iſe. Then for the Word 
Remaneat, that is improper, it ſhould have been Commt- 
titur; for tho it by the Return, that he was in Pri- 
fon before, yet it might have bcen for another Cauſe ; but 
the Cauſe, = which he was impriſoned, being a good Cauſe, 
by a Court that has Juriſdiction, tho an improper Word be 


— . hea aca? 4 
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the Gaoler; but if it be ſo on Record, he may have a Writ 
of Error. 


Where Cauſe Per Holt : If a Cauſe of Action ariſes partly in one 
of Ation a County, and partly in another, it is in Election of Plain- 
8 tiff to lay it in which County he pleaſes; as if a Country 
may be laid Chapman ſends a Letter to a Tradeſman in London, to 
in either. ſend him Goods into the Country, he delivers them accord- 

ingly, and they come to the Chapman's Hands ; there the 
C:iute of Action ariſing in both Counties, he may lay them 
in cither. 


Builif, to Per Holt : As a Sheriff is not bound to execute Writs in 
whom Writ Perſon, but may under Hand and Seal direct his Warrant to 
+» directed, | Under-Bailiffs, fo the Bailiff of a Liberty may do the ſame; 
't himielf. but then no Servant of the Under-Bailift can execute a War- 
rant, but it muſt be by Bailiff himſelf, to whom the War- 
rant is directed. 1 5 | 


Walker verſus Rumbald. 


4 Mod. 390. Rover and Converſion; Special Verdict, that one J. f. 
8 made a Leaſe for Years of Lands in two Hundreds, 
by the Bail rendring Rent, and for Rent arrear, Defendant as Bailiff di- 
ol the Hun- ſtrained the Cattle as Levant and Couchant, and therefore 
e He gave perſonal Notice the ſame Day to the Plaintiff, as Owner 
of 4.and B. Of the ſaid Cattle; and that the Plaintiff did not replevy 
fold by the them in five Days; that then the Defendant, the Conſtable 
_—_ 2 of the Hundred, took the Diſtreſs, aud in the Preſence of 
dred of B. the Conſtable of the Hundred of Audocer did cauſe it to 
having given be appraiſed by two Appraiſers in the Hundred of Kin- 
tice ; good, 77:7 /cly 5 and after the Appraiſement fold the fame: And 
being an in. the Statute of 2 /. & Al. of Diſtreſs, it was objected, 
vue Dies: 1/f, The Jury have only found a perſonal Notice, which 
And perſonal . l 5 OY 
Notice is more is not Notice within the Statute ; for the Notice preſcri- 
than the det bod, required, is at the Manſion-houſe or moſt notorious 
requires, nt Place on the Premiſſes. But per Cur”, The Intent was only 
Intent ot it. to give a certain Notice; and ſeeing in this Cafe they have 
gone further than the Letter of the Act, a perſonal Notice 
mult needs be ſufficient. 2d/y, Notice was only given to 

the Owner of the Goods, and not to the Tenant in Pofleſ- 

ſion. But per Cur, the Words of the Statute are in the diſ- 

junctive, and Notice to either is ſufficient. 3dly, The Con- 

ſtable of Rinnetſiy adminiſtred the Oath, and cauſed =o 

1 — = - Bas 
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Goods to be praiſed and ſold only in the Preſence of the 
Conſtable of the Hundred of Audocer; whereas the Act is e::- 
preſs, that the Appraiſement and Sale muſt be by the Con- 
ſtable of the Hundred, Pariſh or Place where the Diſtreſs 
is taken; and that the ſaid Conſtable muſt be Aiding and 
Aſſiſting therein, which is more than to ſtand by and be 
ſimply preſent. But per Cur, it appears the Diſtreſs is intire, 
being at one Time, and the Land being contiguous ; and 
then where ſuch Lands are in two Counties, and the Goods 
are diſtrained for one intire Rent out of thoſe Lands, this is 

one Diſtreſs; and by 1 & 2 P. & M. c. 12. they ought to 
be in one Pound; and whereas it is urged, the Appraiſe- 
ment muſt be made by the Officers of the Pariſh, or Hun- 
dred where Diſtreſs is taken; to that it was ſaid, that the 
Continuing and Driving them to the Pound is a Taking; 
as Latch 60. Jud pro Def. = N 


_— 
x 


Per Cur”: A Jointenant, without any Authority from his 
Companion, may diſtrain for the whole Rent; but he muſt h. Trg, 
particularly anon in his own Right, and as Baili® pf the King 0. Wat 


King verſus Kemp. 


CIRE facias out of the Petty-Bag, to ſhew Cauſe why a Sh. 45;. 
a Patent of 27 Ca. 2. to Kemp, of the Office of Scarcher 2 Med. 276. 
repeal'd. 


by Letters Patent granted, durante beneplacito, to Fobn _ 
Martin the Office pe i= 


William Fryar, for his Life, the fame Office from and after nr F,“ 
the Death, Surrender or Forfeiture of Martin; after which Gran of the 


emp for Life, 

from and after the Death, Surrender or Forfeiture of Mar- 
tin; and then in the fame Letters Patent, reciting all other 
Grants, granted the ſaid Office to R. XK. for his Life, from 
the Death, Surrender or Forfeiture of H. K. or any other 
Way or Means by which the Office might come into the 

— King's Hands or Diſpoſition : And the Queſtion was, whe- 
ther theſe Letters Patent to Kemp were good, the Validity 

whereof depended on the Grant to Fryar ; for if the Grant 
es to 


— 
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2 Cro. 34. 
230. 


are 
be f 
no 

the Second; 


Vi vel. 48: Grant. If the King grants an HAſtate in Poſſeſſion, when he 
Hob. 229. 


truly recited ; the Su 


to him be void, the King would be deceived in the Conſi- 
deration of his Grant to Kemp, which was the Surrender 
of Fryar's Letters Patent; and it was adjudged for the De- 
fendant by Sam. Eyres and Holt, and that the Letters Pa- 
tent to Fryar were good. Eyre. There have been two 
Objections made, 1. That an Eſtate for Life cannot 
on an Eſtate at Will. 2. That Fryar's Eſtate cannot by 
Rule of Law commence after the Death, Surrender or For- 
feiture of any Eſtate at Will, which Martin had. 
As to the Firſt; this is not like a Grant of Lands which 
e in Being, wherein a Freehold may take in Poſſeſſion, or 
upported by a particular Eſtate in Being. This Office is 
in Being than it is granted by the King. As to 
Fryar's Eſtate may have a Commence- 
ment, tho' it be objected, that King was deceived in his 


+ Grant. This Difference is to be obſerved in all Cafes where 


the King is ſaid to be deceived in his Grant: If the Matter 
which is falſe in the Letters Patent, be ſuggeſted on the 
Part of the Gramee, and that to the Prejudice of the Ki 

there the King ſhall be ſaid to be deceived in bis Gas, h 
as io make it void: But where the IVords of the Letters 
Patent are IWords of the King, altho the King af peur by 
his Inference to be miſtaken even in the Law, yet the 
King ſhall not be ſaid to be deceived, ſo as to avoid bis 


intends only to grant it in Reverſfion ; or where the Thing 
granted is of a greater Value than it appears in the Grant 
to be of s theſe are the Suggeſtions of the Grantee ; and the 
Death of the King in theſe Caſes ſhall make the Grant void : 
But if the King be not deceived by any Matter ſuggeſted 
by the Grantee, but is only miſtaken in his own 4 
tion, or Surmiſes, altho' it be in the Law it ſelf, ſuch 
Grants are good; and ſuch Conftruttion of them ſhall be 
made as tend to their . and upon this Difference 
the Books are plentiful. 8 H. 7. 3. Dy. 197. b. 352. 4. 2 Cu. 


34. 2 Brownl. 242. 11 Co. Auditor Curis Caſe, Mod. Nep. 


197. So that, where he is not fo deceived, the Grant ſhall 
not be void, if by any Conſtruction it can be made good. 
Now to apply this aptly, the King is not here any Way 
deceived in his Grant, for the precedent Letters Patent are 


Suggeſtion of the Party is true, the Ki 
did intend to grant this Office to Fryar, AN 
Limitation of the Commencement to be after the 
th, Surrender or Forfeiture of Martin; but theſe are 
the Words of the King, and if they may have any good Con- 
4 firuttion 
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Rrrattion they ought to take Effect. The Intent of the King 
ſeems to have been, that Martin ſhould have an Eſtate for 
Life, and the new Grant take Effect after his Death; and 
there is no Reaſon why the Grant of an Office may not 
take Effect after the Death of Tenant at Will, becauſe the 
Place may by Poſſibility determine after his Death. 

But ſuppoſing the Commencement wholly void, as 4 
Commencement at all, yet the King's Mind appearing, it 
ſhall — on the Determination of Martins Grant, 
whenſoever it to the Opinion in 8 Co. 
Earl of Rat n. thi Grant to Fryar is good; 
It has been faid to be vor beazulh to haaks any the Death, 
Cc. of Martin: Now as for the Death of Martin, that 


is certainly good, becauſe it might well enough commence 
from thence. The next Thing is, whether it can commence 


from the Surrender ; fog wy ie» ox rh that an Effate Es « Wil | 


at Will might not be ſurrenderable; and Ks very true, that aue 


an Eſtate at Will in Lands between common Perſons is not Ef, becauſe 
a ſurrenderable Eſtate, becauſe it is at Will of both Partics, at the Wille 
and either Party may determine his Will, without the For- 

mality of a Surrender ; and therefore there is no Surrender 

at all in Law of an Eſtate at Will in Lands between com- 

mon Perſons. But when the King grants an Office at Will, Grane of Of 
that is not at the Will of both Parties, it is only at the 2 nam 
Will of the King to determine the Intereſt in the Office that only a: Wil 
Grantee holds of the King, without any Surrender; for if it & the King; 
be an Os of Traf for the Profit of the King, be is pu- „ 
niſhable by Fine for the Refuſal of it; and of that he can- Truſt for the 
not deveſt imſelf without an actual Surrender, tho' it need Buß. the | 
not be proved: So it was done by two Chief Juſtices, Hale able for Reſu- 
and Pemberton, who had an Eſtate at Will in their Offices, fl of i. 
and made an actual formal Surrender by Deed inrolled in 
Chancery ; and if the King determines his Plcafure, it muſt 

be by Writ of Diſcharge under the Great Seal, or by conſti- 

tuting a new Perſon. Then on the Commencing on the 
Forfeiture of Martin, it is faid, that a Tenant at Will can- 

not forfeit his Eſtate, but only determine his Will; now I 

ſay, the King's Tenant at Will may forfeit, for it may be 
the King's Will not to determine * Eſtate till a Forfei- 
ture; he will firſt inform himſelf by Inquiſition on Record, 
whether the Party hath well behaved himſelf or no, before 
he will determine his Intereſt, which was Sir J. Savage's 
Caſe: When there is a Conviction on Record it is a Fortei- 
ture; tho if he be an Officer for Lite, there muſt be a Sci 


Fa. 
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Fu. But ſuppoſe the King ſhould determine his Will during 
the Life of Martin, without Surrender or Forfeiture, then 
Fryar's Grant ſhall not commence during the Life of Mar- 
tin, and in the mean Time the King may grant it to whom 
he pleaſes; but then the Queſtion ariſes, if the King can 
grant an Office to commence in futuro, when there is no 
other Eſtate in Being to continue till the Office ſhall take 
Effe& ; or whether the King grant an Office to commence 
on a Contingency, a Year hence, or the like; and I am of 

Freehold, the' Opinion he may; for tho a Frechold cannot commence in 

to commence futuro, that is to be underſtood where it is derived out of 

** an Inheritance. If there be an Office in Fee, and the King 

ved out of has the Inheritance, there a Freehold can no more com- 
aninheriance. mence in futuro by Letters Patent than by Livery of Seiſin; 
ſo is 5 Co. Berwick's Caſe. But if it be a new Thing 
created by the King, he may conſtitute it in what Manner 

Things d he pleaſes; as a Rent de ooo may be granted and created 


nove created, 1, commence ix futwro, or on a Contingency, as in the Caſe 
g of Ed. 2. quoted in Corber's Caſe, 1 Cd. 8. for it is a Crea- 


Contingency. tyre of his own, and he may diſpoſe of it as he pleaſes. Now 
tho' there were ſuch an Officer as a Searcher, yet in re- 
gard there was no Eſtate at all therein, but it remained 
in the King to create an Eſtate, the Eſtate the King gives 
is a new Eſtate, and therefore ſubje& to ſuch a Diſpoſition 
as he thinks fit. It is true, there are not many Precedents 
of ſuch Diſpoſitions till of late Days; but why a Grant iz 
futuro ſhould not be good in fuch a Caſe as this is, it 
would be hard to aſſign a Cauſe ; and therefore Judgment 
pro Def. 
* 


D B 


Term. Sanct. Mich. 


Anno 7 W. III. in B. R. 


Anonymus. 


E R Holt : No Indeb Afſſump' lies for Money won 3 Lev. 118. 
at Play; n on a Wager it does, but No I 

not otherwiſe; for when the Money is in the Cuſtody i Ahn 
of a third Perſon, me (he rang We Wager de- won at Play. 
rmines whats Property it Ball be Ante p. 70. 


St. Leger and Pope. 


OLT. Debt, with an Averment in the Declaration, «La, 48, 
ditters from the Condition of a Bond; for the Plain 5 Mod. 4. 
tit here muſt fully intitle himfelf to an Action, but the * 
Condition of a Bond goes only in Defeaſance, and muſt 24 = 1 
come on the Part of the Defendant ; and he ſays here, the Comb. 327. 
Plaintiff does not intitle himſelf to any Action, for he has _ Ak. 
no Cauſe of Action, unleſs the Hundred Guineas, as —— 
as the Value, were unpaid. hy on 
Where Foreign Coin it ſelf is demanded, the Action is in Foreign Coin. 
the Detinet ; but if the Value be demanded, it is in the 
Debet and Detinet ; ; and the Averment always is, that the 


Delradent hath neither zenderord the Foczign Coin nor the 
ue. 


” — 


——— 
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King verſus Row and Kendall. 


O'TION to diſcharge Row and Kendall, committed 
by the Secretary of State, being charged with High 
Skin. 396. TI reaſon, in being privy to and aſſiſting the Eſcape of Sir 
Commitment James Montgommery out of the Cuſtody of one Milliam 
po 9 Sutton, one of the King's Meſſengers in Ordinary, and charged 
tary of State, with High Treaſon. Per Holt: The Power of the Secre- 


; the tary was never queſtioned till lately; and as for his Com- 

Tran mat mitment to a Meſſenger, it is good; for he may be com- 

de expref'd, mitted for a Time to any „while he is under Exami- 

elſe ill. nation; but tho' for that Cauſe this Commitment had been 
irregular, it is a Queſtion if it would not have been void. 
Rookby ſaid, that as to the Meſſenger, he may be taken as 
a Carrier of him to Priſon, and ſo good. 

Then it was excepted, that the Warrant does not ſhew 
for what "Treaſon Sir J. Montgomery had been committed; 
and ſo it might have been for Counterfciting the Great 
Seal, and then no 'T reaſon to receive him. 12 Co. $1. So re- 
ceiving a Jeſuit is no Treaſon, but made Felony, 27 Elig. 
Holt: If an Act of Parliament makes a Felony, Acceſſaries 
before and after are Felons, tho not mentioned; and here 
he is 2 with 3 4 * 2 ow „ and 
to Rookby, the Species of Sir 7. M. s on t to be 
expreſsd; and for Want of that they ſhall be bail'd; and 

ſo they were. A 


Herman verſus Denue. 
- ] Orthey moved on the Stat. 22 Car. 2. c. 11. about the 


Rates for Repairing the Church of St. Swithin ; and 
| Five of 1 Holt, Rookby and Eyre, at Common Law there might 


the 

—— 
* - be an Union; but that was only of Churches, and but as 
an Appropriation of one Rectory to another, but ſtill the Pa- 
riſhes were diſtin& ; and that did not make the Pariſh Church 
of 4. to be the Pariſh Church of B. but the Incumbent 
was as well Incumbent of B. as 4. and is obliged to ſerve 
the Cure, if neceflary. But by this Statute, the Pariſh 
Church of St. Seithin is the Pariſh Church of St. Mary 
Bothaw, and the other Church is thereby ed; and 


therefore that Pariſh muſt repair St. Swithin's; the Rates 
are made diſtint in this Cafe, which the Court ſeemed to 
approve. 

4 | Price 


— 
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Price & al verſus Ronſe. 


ODS E Church- warden & al libel'd in the Spiritual Parſon, ard 
Court, for their Proportion of a Church-Rate for Re- = gooey 
pairing the Chancel and Church, whereas the Parfon de pair the 
communi jure ought to repair the Chancel, and no Di- Churck. 
ſtinction being made, Prohibition ought to go to the 

whole. Per Car: Let it be fo; of common Right, that 

is by the antient Canon and Civil Law, the Parfon ought 
to have repair d the whole Church; and it is by the Cu- 

ſtom of Exgland only that the Pariſh repairs the Body. 


Anonymus. 


F an Apprentice be diſcharged from his Maſter, the Sta- rene 

I tute requires the Diſcharge to be under the Hands and charged under 

C Seals of four Juſtices of Peace: But in a Certiorari to re- Hands and 
move an Order of Seſſions thereon, it is ſufficient the Order — 
take Notice of the Diſcharge ſo made, and it is not neceſ- on Certiorar 


fary to certify the Diſcharge it ſelf. to remove an 


Order, not 
neceſfary to certify the Diſcharge. 


Bowers 65 Ux' verſus Coke Executrix of Coke. 


S \EBT upon a Bond againſt the Defendant as Executrix ; Mod. 136, 
of her Husband ; the pleads that he died Inteſtate, and 145- 

that Adminiſtration was committed to her, c. Unde fetit pies, = 
jad ſi ipſa ad bilf præd reſpondere compellt debeat. Exception was Admini- 
was, that Defendant did not traverſe ; ahſqne hoc, that ſhe nan nd uct 
adminiſtred as Executrix ; per Cur, this Plea is better with- good Plez in 
out a "Traverſe, for he ſhews the Plaintiff in what Manner * 
he is chargeable; he hath confeſſed and avoided all the Plea, nden u 
hath ſhewn that a rightful Adminiſtration was committed: 4% caferar, 
Ir is a foreign Intendment that he has admipiſtred any o- 5.0) 46 
ther Way; and if he hath fo done, you ſhould have come 
in and ſhewed it in your Replication; but then this Conclu- 

is ill in Abatement; every Plea ſhould have its proper 
Concluſion ; this ſhould be quod billa caſſetur. It is indeed 
a good Plea to the Juriſdiction of the Court, but not in this 
Caſe; and a Reſpondeas ouſter awarded. 


-4* Tobnſon 


_ 
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Johmſon verſus Baynes. 


Comb. 346. Emurrer on Replication; becauſe the Avowry was 
. only for Part of the Rent, without ſhewing how the 
Rent, how reſt was ſatisfied; and per Holt, if a Rent of a Quarter be 
the Reſt was 20 /. and you avow only for 10. you muſt ſhew how the 
wy dag ut reſt is ſatisfied, juſt as in Declaration for Part of a Debt 


Ante p. 72. due upon a Bond; and for this Holt and Samback's Caſe is 


Poltea Mich. Clear. 1 Cr. 10 3, 104. | 


10 W. z. 
Hawkins v. 
Gardner. | | 
Vigmore verſus Veal. 
Ante p. 8, 72. | | 5 | | | 1 
Tender can- Tender cannot be pleaded after Imparlance; it is no 


5 "A Bar to the Action, and only excuſes the Penalty; and 
lance, fer no therefore in Pleading a Tender, you mult plead tauts temps 
Bar tothe Ac- priſf, and conclude petit juaicium de damnis, which can 
— — 4 never be after Imparlance. 

nalty. 


Pollea Pach. If a E' fac be taken out and renewed within a Year, 


12 W. 3. Pa- and fo within every Year, you may enter your mean Con- 


Lord and Lady Gerrard. 


5 Mod. 64. þ® ROR of a Judgment in Dower from C. B. the 

$55 3. L. Queſtion was, if the Lady Gerrard were dowable of 
3 Browtley Hall, being pleaded to be Caput Baron; and 
p. 50% per Car, there are there Sorts of Barons, by Tenure, Writ 
3 and Patents; the firſt, which were Feodal Barons, held 
Coput Bee. à certain Territory of Land per Baron, wherein there 
22 * 4 was a Caſtle, whereunto all the Inhabitants in Time of 
4 tan, War reſorted, and theſe were the Capita Baronie; and 


there was no Dower of them, becauſe they were for De- 
fence. By Cuſtom we call Noblemen Barons of ſuch a 
Place, but that is no Barony ; for a real Barony is when 
the King grants Lands, Rents, (5c. to be held per Baron; 
none of which have been granted ſince R. IL.'s Time. 


Herbert 


r 


, Eo =o nn 


receive it in Satisfaction; and 


ſufficient, for there muſt be a mutual Act done, one muſt S*tbfattion. 
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Herbert and Walters. 


Eplevin; Defendant avows, as Overſcer of the Poor, 5 Mod. 175 
R on the 43 El. the Plaintiff was nonſuited, and the Jury _ 205. 
omitted to inquire of Damages; the Queſtion was, if this cus,” 24,. 
Omiſſion could be ſupplied by a Writ of Enquiry, within Where Jury 
the laſt Paragraph of the Statute; and Holt delivered the _ 
Opinion of the Court, that it might. It is true, if there of 5 
be an Iſſue, and the Jury find the Iſſue, and omit to inquire may be . 

| . . 1 pfied by Wi- 
of Damages, that cannot be ſupplied by a Writ of Enqui- I rv 


ry; for the Jury have diſcharged themſelves; for the find- And where- 


| ing of Damages was Part of their iſſue: But here is no O er an At- 


miſſion, the Jury was not charged, and therefore a Writ 4 
Enquiry may go; beſides, after Verdict, Damages cannot may be fup- 


be tupplied by a Writ of Enquiry ; becauſe the Party would Plc? by Writ 


loſe his Remedy by Writ ot Attaint, which lies not in this” 


Caſe; and fo is 1 Cr. 143. Darroſſe and Newbort, 1 Rol. 
Rep. 272. Brampton's Caſe, 2 Rol. Rep. 112. 1 Sid. 380. 
'This has been the Difference taken in all Cafes, that where 
no Attaint lies, an Omiſſion may be ſupplied by Writ of En- 
quiry ; and therefore let it go frac 


Toung and Rad. 


: Am tor Goods fold ; Defendant pleaded; that he Salk. 627. 
gave him a Beaver in Satisfaction, and that he ac- 2 
cepted it in Satisfaction; Plaintiff replies by Proteſtation, that td. 266 
he did not give it in Satisfaction, abſque hoc, that he did not _— 
per Cur, Pleading the Giving gi mag 
in Satisfaction, without the Receiving in Satisfaction, is not be taken in 


give, and the other muſt take; and in this Caſe cither of 


them are traverſable. Jud pro Ouer. 


Stayner verſus Burgeſſes of Diotwiſch. 


L PON a Trial at Bar, Camden Britannia was of- Salk. 280. | 
fer'd in Evidence to prove a particular Cuſtom ; 4 
Court would not admit it; for general Hiſtory that relates prove a par- 
to the whole Kingdom is proper to be given in Evidence in 
a Matter relating thereunto ; and the Nature of the Thing yidewe rw 
requires it, when it cannot otherwiſe well be PR _ 
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Skin. 15, therefore in Neal and Jays Caſe, a Deed was produced 1 P. 
& M. and Chronicles were admitted to prove that King 


Philip did not uſe the Stile which was in the Deed ut that 


Time; fo in Robert Hemly's Caſe, to prove the Courſe of 


the Court, the Year-Books were read in Evidence; Heralds 


Books have been allowed Evidence in Pedigrees ; and Re- 
giſter-Books of Pariſhes, in Chriſtnings and Marriages, tho 
no Law for it; for the Nature of the Thing „ 


ted man verſus Page. 
Coparceners, one avows for the M oĩety 


vin; two 
er Coparceners are but one Te- 
nant to a Præci e ee. of Treſpaſs; 
and ſo in a Mortdanceft for, where only the Right is con- 
- cerned; and therefore much more in Replevin, which goes 
to the Right and to the Poſſeſſion. Jos” tro Iyer 


Stayner verſus Baker. 


Bill imports it being , 
Note in Writing only; a Promiſe cannot be extinguiſh- 


igher Nature: A Bond is no Satisfaction of Money due, 
. tho it may be of Money before it is due. OY IO 


. 


b 

"But if « Thing be to be done to 

is Align, you need not men tion his Aſſigns; 

alſigned it over, it muſt be ſhewd of the 

; Per Cur. 0 
4 


Halford 


by a Bill under Hand alone, becauſe in Law it is of no 


e 883 i E 


5 * 
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Holford verſus Laturenct. 


A Judge of Niſi prius may by Conſent of Parties make ri: may — 


a Rule to refer, and then oblige them to ſtand to the by + 


Determination; yet the Seſſions cannot ſo do, tho it be by and oblige the 


Conſent ; = we muſt allow them ſuch a Power: They Partiestoftand 
may indeed refer a 'Thing to another to examine, and make 2 _ 
a Report to them thereof, but not, as in this Cafe, to be but mutt be 
finally determined by him. | - wa 
Per Cur : The ſecond Scire fac ſhall not be taken out Paſtes Trin. 
before the firſt be returnable. | Ado 


= —- 
Term. Sanct. Hill. 
Anno 7 W. HI. 1695. 
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Fletcher verſus Ingram. 


Eplevin; the Defendant juſtifies as Bailiff to Sir 5 Mod. 124. 
R. G. that the Place where is within the Manor n te Flac: 
of D. and that have by Preſcription a Court- gatk. 17s. 
Leet there; that they have a Cuſtom, that the Comb. 330. 


Jury ſhall chooſe a Conſtable, and impoſe a Penalty upon * 635. 

him of 405. if he refuſes; that the Plaintiff was elected at | 

a Court-Leet, under the Penalty, & inde notitiam habuit, 

but did not execute the Office; whereby he incurred the Pe- 

nalty of 40 f. of which there was a Preſentment the next 
Court; 


2 2 X 
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Court; but he totally omitted to pay it; and therefore 
Defendant diſtrain d; Plaintiff demurred ; & per Holt, a 
Conſtable belongs to every Lect of common Right; but 
whether of common Right the Steward, or Juty ought to 
Sir T. Jo. 212. chooſe him, hath been 8 But fuppoſe of com- 
— 2 mon Right the Steward ought, and by Cuſtom the Homage 
fon for not ex- do, if the Perſon thus elected do refuſe in Court, the Stew- 
ard may impoſe a Fine upon him; indeed, if he be not pre- 
” ſent, the Steward cannot fine bim, becauſe the Omiſſion or 
ay. is out of Court; and therefore he is to be preſented 

to the Homage next Leet, and to be amerced, and the A- 
mercement to be affecred ; which Fines and Amerciaments, 
Homage being by common Right, may be levied by Diſtreſs; now 
to be amexced, here is a cuſtomary ty contrary to common Right, you 
and that a- tax the Penalty before the Refuſal ; and fo this being not of 
2 common — you could not bave * d, without al- 


Oath before a Juſtice IN 1 is 4 uſual- 
ly taken ; for the Steward, after the Adjournment of the 
Court, has no Authority ; and tho' before the Statute of 13 
& 14 Car. 2. the Juſtices of Peace could not make Conſta- 
bles, yet ſwear them they could. But if it be objected, that 
Juſtices of Peace could not ſwear them, for they are within 
Memory of Man, and Leets * been Cuſtom temps 
6, Aſie, "eh Pun of Gai Comin. 
Au A are te, ve me 
| . ene 
All the Conſervators Power is veſted in the Juſtices, and in 
rr Quay np ſhall be intended to ſwear Conſtables. 
Defendant has fail'd in not alledging before 
—_=> the Oath ought to have been taken, and = alledged 
a Cuſtom for the Diſtreſs. Jud pro Quer- 


Darnall moved to "th os tes hr Ss of af 


tunc & ibid — it has been often adjudged, that 


the Want of onerar' is bad. Cur”: ded cons rift, 
for returnat will not ſupply it. 


4 


King 
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King verſus Pariſh of Wootton Dios 


gment was given in this Caſe per Holt, delivering the Salk. 492. 
ini of the Court, that the Order is good, tho it b 149. 

he rented a Houſe of 101. a Year, according 17 
Cur. 2. for it has been de conſtant Pradtice ne- gg 
it; but this Order is bad, becauſe it is only fe Haug 
id on Complaint generally, and not on Complaint of 101 per 

tho Overſeers and Church-wardens ; this ſpoils the Order, gr nut te on 
fe another coming into a Pariſh, ex- of 
to do. A Complaint ex officio the Church: 
kong y be the Pariſh is willing Huge 
the Juſt ices cannot remove him 
Complaint : Juſtices have return'd on the 
ari, that this Order was made on the Complaint of 
Dam will not help it, becauſe it is but 
4 bare Suggeſtion, tho' return'd on Record. 


| Chamberlain and Huetſe 
"HERE was a r ex officio aga 


4-34 8 and according awarded to 
rr to Huet ſon, who Ns Wi in 
is not divorced à menſd & thoro from her Husband ; the d 2 
Husband releaſes the Coſts to Chamberlain; ſhe pleads this be = * 
in the Eceleſiaſtical Cdurt, and the Plea being refuſed, ſhe n 
* prayed a Prohibition: Holt: Now 1 take this Difference ; 
if a Feme Covert ſues for Defamation in the Spiritual Court, cauſe ſupps- 
and there ſhe obtains and Coſts are given her, if n 22 
ſhe cohabits with her Husband at that Time, he may releaſe limoay : But 
them; but if the be divorced · a mend & thoro; tho the Mar- g- may 
riage ſtill continues, he cannot; becauſe if there is a Divorce, ,,,, cho af. 
ing rnd Ars 214 4 2 
in uit are ſu to 
ſue out of it, and therefore the Husband cannot releaſe it, 
becauſe ſhe has it ſeparate; which is the Reaſon, tho not 
| mentioned, of Alatam's Caſe, 2 Rol. Ab. 301. But if ſuch 
Feme Covert, after ſuch a Divorce, ſue for a Legacy, which 
Legacy if ſhe recovers comes to her Husband, there the 


. 
3 cannot, be- 


Husband may releaſe, 2 Rol. Abr. 301. becauſe there is no 
a : Alimony ; 
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Alimony ; and if * may releaſe the Duty, he may releaſe 
4 Coſts: Therefore in this Caſe he may releaſe the Coſts, 
there being no Divorce; I think a Prohibition muſt be 
granted. But Rookby, on Account of the Scandalouſneſs of 
the Cauſe, was againſt it; and after a Propofal was made 
for bringing Money into Court, for Mrs. Huetſon to take 
out as ſhe had Occaſion to carry on the Charges of the 
Prohibition, and then to declare; ſed materia — 


— 


Culliford verſus Cordonmy. 


den 35 Leber al gies = Bond to account for the Profits ho 

Bond for be. receives, and to pay his Maſtcr Half of them, that is 
fue ue Pr, not within the Statute of 5 Ed. 6. for it is reaſonable that 
| fitsef an Ot. the Deputy ſhould be paid for his Pains: If it had been 
kee which ® for a Sum in Groſs, or the payment of an annual Sum, not 
£4.6.i- ood, iſſuing aut of the Profits of his Office, it had been ill; but 


not being or this well enough. * 


Swe verſus Sheppherd. 


=P Tree for a Bill of Exchange for 100l. ad dawnun 
2 Bill of Ex- I of 150/. a Motion was made, that upon bringing 50 J. 
might be ſtruck out of Declaration. Holt : 
This Practice in Aſſumpſit has been brought in within few 
Years, and has been only allowed, becauſe Payment goes 
to the Iſſue ; but is Tower it ces ws to the Damages. It 
"a. 1 be the Plaintiff has good Cauſe of Adden for Part, 
Hear . probable Cauſe for the Reſidue; now it would be 
hard to ſtrike out his certain Cauſe, and put him to try 

his probable Cauſe, at the Peril of Colts. 

v. Dibble. Paſch. 12 W. 3, Farrell's Caſg 
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Armitage verſus Row. 


O'TION made, that Plaintiff may file his Ori- May pleat 
ginal, and enter up the Iſſue on Record, for he gion pend- 
hath fince arreſted he Defendant three Times for ing for the 
the ſame Cauſe of Action; and the Defendant ame Pane, 
| doubted whether he might plead in Bar another Action pend- {ket zs, be. 
ing, with a prout patet per Record, before it was enter d. fore the = 
Per Cur”: He may; if they do not enter it, you may, with- * 
out any Motion in Court, give a Rule to enter it. 
Per Holt : The Altering the antient Method of the Com- 
mon Pleas, as to the Imparlance-Roll, and the Plea- Roll, 
hath cauſed great Confuſion. Formerly a Declaration was 
entered on the Roll the fame Day whercin the Writ was 
returnable, with an Imparlance over to the next 'Term, 
which was called the Imparlance-Roll, and then the next 
Term they entered their Declaration over again, with an 
Alias prout patet on another Roll, which they called the 
Plea-Roll : But now the Prothonotaries have thought fit to 
alter the Courſe, making the Plea-Roll an original Roll of 
the ſubſequent Term, without an Alias prout patet, or any 
Relation to the precedent Term; except in the Caſe of Pri- 
vilege and Sci fac, where they now enter an Alias prout 
patet. There was a Caſe ſometime ago by Writ of Error 
in this Court, which was ſettled after great Argument, ois. 
Mozle and Hawkey, wherein there was Entry, with a Con- 
tinuance to the ſubſequent Term, but no Entry in the ſub- 
ſequent 'Term, with an Alias prout patet, or any Relation 
to the precedent Term, and yet we affirmed the Judgment, 
becauſe of the new Practice now introduced. 


Robert 


3 
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Thprraits verſus Lady Aſkficld. 


N Debt for Rent; Plaintiff deelares, that certain Houſes © nou. 22. 

in London were burnt down by the general Fire; and E-mb. 35; 
rccites the Acts for Rebuilding the City; and that by Vir- 333 
tue of thoſe Acts, at the Court of Judicature at CH brd tim more 
Inn, a Leaſe was decreed to be made to the Defendant of sen 
the Premiſſes for fifty-one Years, under the Rent yearly of Reba of 
535. and 4 d. and the Plaintiff avers, that for nincteen Years Overplus may 
Rent for the Premidl 5, ending at Alichacelmas laſt, there aue 1 2 
was due to the Plaintiff 58 J. 135. and 4 d. per quod tis kefdue. 
accrevit ; Defendants plead rrl tie Record of the Decree 
nicntioned in the Declaration; Plaintiff prays a Certiorart to 
the Mayor and Aldermen of London to bring in the Be- 
cord, and fo it was; moved in Arreſt of Judgment, that 
Plaintiff demanded more Rent than appears by his own 
ſhewing to be due; and tho' Plaintiff has enter'd a Releaſe 
on the Record of the Overplus, yet this will not help it, the 
Demand being intire. Northey cont. He argued, that the 
eight Pounds being releas d, the Plaintiff might take his Judg- 
ment for what was due; and this is warrantcd by all Au- 
thorities. So in an {ſ»mpſit on ſeveral Promiſes, and De- 
claration was as to fome well, as to others ill, Plaintiff 
may take Judgment for what was well; and there is no 
Difference between Debt and Aſſumpſit, for the Demand is 
intire in both; fo is Hob. 178. Stil. 175. and 1 Rol. Ab. 785. 1 Vent. 49. 
Barber and Pomrer, which is the Caſe in Point; and ar- Nel. Kep. 
gued further prout. 1 Saund. 285, 286. But Selby ſaid, this Rt 155. 
was intire, and in Hob. they were ſeveral; and the Demand Vide 2 Lev. g. 
quod reddat ci the whole Sum due on all Bonds. Per Holt: 
The placitu in that Caſe was intire, and Demand quod 
reddat ei the whole Sum due on all Bonds; and if one a 
appears not to be due, he ſhall recover for all the reſt; 
by the fame Reafon, if Debt be for 100/. and it appears 
there is but 90 J. due, upon Relcaſe of the odd 10/. he ſhall 
have Judgi:ent pro go l. and in this Caſe, if they had gone 
to Trial, and Jury had found, that but 5ol. 135. 4d. had 
been due, it had been good. Barber and Pomroys Cafe is 
good ].aw. Jud pro Oer. But per me, if Demand be of 
lefs than is due, it will be fatal. 1 Cro. 137, 104. 


Atier a Trial at Bar no new Trial ever granted, purely 
becauſe the Jury went againſt Evidence, except at the End 
of the laſt Reign, which was irregular, 
Bb DE 


DE 
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— Philips verſus Crab. 
y HEN the Attornies on both Sides are to at- 


ſtrike twelve 


Two Fei fac ſhall be 
ſhall not 
firſt; Per 


In the Common Pleas they have but 
then there muſt be fifteen Days between tl 
turn of the Writ; and that returnable mn 
Day, but cach Writ is returnable here in eight Days, on a 
Day certain; ſo that leſs Time is here neceſſary 2 
than in the Common Pleas for one. 


of the Return of 


King and Giles. 


OT ION to quaſh a Reſcous returned againſt ies, 
& becauſe ſaid to be ex ciſtodia Ballicorum; whereas it 


— ny ſhould be ex cxftodia Ficecom, for the Cuſtody of Bailiffs 


is the Cuſtody of Sheriffs. Per Cur Both Ways are good, 
and fo has been frequently adjudged, | | 
2 


Part lit 


„ „ i. —— U 4 
— . —— — —— n - —— 
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Paꝛrulett verſus Featfeld. 


Ovenant on three diſtinct Covenants; ſeveral Breaches one; not al- 
aſſigned, one for Nen-payment of Rent; Motion that hegte hne 

upon bringing in 10/. into Court it might be ſtruck out of Court, on Cao. 
the Declaration; but Court denied it; for when it appears unt for 
the Plaintiff has juſt Cauſe of Action for one Thing, they phe 
will not put him to try the reſt at Peril of Coſts. Ante p. qo. 


Pattea Prich. 
10 W. 3 Smith v. Johnſon. Mich. 10 W. 3. Lawley v. Dibble. Paſch 12 W. 3 Farrel!', Cate, 


King verſus Walcot. 


he RO R to reverſe an Attainder of V. for Compaſiing , Moi ;5;. 
the Death of the King; and Error inſiſted on was, the Salk. 6;2 
Omiſſion of (ipſo civente), or (in conſpettu eius), in that Cant. 5. 
Part 7 the Judgment _ was interiora ſua gc 2 Vide Dalr. c. 
trem ſuum captantur in ignem ponautur; and the . 
Court gave their Opinion PK. oy ae Judgment is erro- —_ 
ncous. Eyre: There are Multitudes of Precedents where verſed for 
ipſo oivente is mentioned; Humphrey Stafford's Caſe, 1 JI. 7. —_— 
24 mentioned by Bro. Cor. 128. there are ſome Omiſſions unjpe2s igt, 
in that Judgment as reported, but on the Roll it is full a t the Je- 
in every Particular. So is Ed. Bobuns Caſe in 13 H. 8. 
Stow's Chronicles 513. So is Job Bemg's Caſe, 3 Fd. 6. 

Co. En. 699. So is that of Rob. Dudley, 1 Mar. Plow. Com. 

387. b. Raſt. Ent. 645. the ſame in Stamford's Pleas of the 

Crown 182. a. So J. Littleton's Caſe, 43 El. Co. Ent. 422. 

3 Iuſt. 210. and my Lord Stafford's Cafe, by the Advice of 

all the Judges, it is objected, that gigen proſternetur is e- 

nough; but to that it may be anſwered, both one and the 

other are in the Precedents. 2d Objection, there are ſome 
Precedents without it, as that of avid Prince of ales, 

Fl. lib. 1. 16. 2 Iuſt. 195. but that was a Judgment ia 
Parliament; and if we look into Cotton Records, they 
increaſed or leflened the Puniſhment, in all the Judg- 

ments in Parliament, according to the Greatnels or 
Heinouſneſs of the Offence; beſides, all Attainders before 29 

Eli. are not to be regarded, there being an Act of Parlia- 

ment on Purpoſe to confirm them. Rookby acc. That it is 

not in the Power of the Judges to add to, or diminith any 

Part of the Puniſhment, by making it ſeverer or milder ; 
an 


— -c 
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and if this Judgment fhonid be affirmed with this Omificn, 
we muit ſiy in Efttet, that all thoſe Julgmnts wherein 


this is, are erroncous, and by Con ſequcnee mult be icvet— 

ſed. Felt ert, Tho' the Onion of this Pert of the Juda- 

ment be for the Benefit of the Party attainted, „ bill it 

is Error, it being a neceflary Part of the Judgment; and 

this is agrceable with the Rules of Law in other Cats; 

as in Debt on Bond, Plaintift declares to his Dmage, and 

Judament given, that Plaintiff ſhould recover his Debt, but 

vel. 16-. no Notice taken of the Damages; tho' this Oniiſſion be for 

5 Co.Beecher's the Adyantace of the Defendant, he may aſſign it for Error, 

vor becauſe it is a neccilary Part of the Judgment. I am confirn:- 

ed by the vaſt Nuniber of Preceden's in all Kings Reign, 

except ſome ol! obloiete ones, and a few in King Carla the 

II. s Time, which were or no graat Conſcauence; and ik 

this be not good, all the Judgments that have theft Worde 

muſt be reverſed ; for then thoſe uctrments are more ſeverer 

than the Law allows. And it they are good, this is If ſe- 

Poſtea Mich. Verc ; and Judgment in all Capital Cafes is ſtated and fettled 

11 W. z. Di- by the Common Law, which no Court can alter; where- 

lon z Wat. fore the Attainder was reverſed. This Judgment of Rever- 
Sho. Par. Ca. Mei tilt e 

127. ſal was affirmed in Parliament. 


One Jein. The Queſtion in this Cafe is, whether one Jointenant 
nant may di- may not only diſtrain but alſo avow in his own Right, 
lain for the without making any Conuſance alſo, as Bailiff to the other 
whole Rent; f - | — c 

but when he Jointenant ; and the Caſe of Bowles and Poor 287. 
avows, it muſt has been objected, where Baron diſtrained for Rent due to 


J 40 the Feme in his own Right only, and adjudged good; but 


and make Co- that was becauſe the Right of the Rent was in the Baron 
7" _ only; but here it is otherwiſe ; one Jointenant may diſtrain 
el. for the whole, but when he avows, it muſt be for Part in 
Ante p. 27. his own Right, and make Conuſance, as Bailiff to his Com- 
panion, for the Reſt; and when Judgment is given for a 
Return, it muſt be according to the Right of both. Note; 
In the Cafe of Trecilian and Pine in C. B. Paſch. 6 Ann. 


Bailif, or not, it was adjudged, that Bailiff, or not, was traverſuble in Re- 
traveriable in | 


Replevin. P levin. 

Huſſey verſus Jacob. 
Salk. 344- Ction ſur Cafe on a Bill & Exchange, ſettins fort! the 
Pleadings. A Cuſtom of Merchants; and that if any Merchant fhall 


Gn draw a Bill duccted to another, and be, to whom it is di— 
* il. 50. / | | . 
rected, 
is 


0 
— 
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rected, accepts it, that he is become chargeable therewith. Bill accepted 
mat the Lord Chandos, uſing Commerce according to the ber a 
ſaid Cuſtom, did make and direct a Bill to 4. Jacob the Defen- hall not be 
dant, who accepted it, and by Vitue thereof became charge: recovered a- 
able. Defendant pleaded the Statute of Gaming ; that the Suan, by e 
Lord Ch. and Plaintift play'd together at Hazard, and that — 
at that Playing Lord C. loſt to the Plaintift above one Hun- whom pay. 
dred Pounds at one Sitting; that for this Money fo loſt, he de % 
give this Bill, which by Force of the ſaid Act is void; Plain- A, tor a va- 
tiff demurred, and ſhewed for Cauſe that the Plea amounted ue Cont 
to the general Iſſue. And per Cnr": iſt, In all Cauſes where woutd icco. 
a Man admits the Action, were it not for ſpecial Matter, ver. _ 
that Matter may be ſpecially pleaded; tho' it may likewiſe -_ — 
. . > 3 | | a 3. James 
be given in Evidence on the general Iſſue. 2dly, That in v. Fowkes. 
this Caſe the Acceptor may well plead the Statute in Bar ; f. % 
for tho the Acceptance makes a new Contract, yet it ſtands yy Gy 4 
on the former Conſideration; and if this Plea ſhould not be Harriſon v. 
if the Plaintiff 3 "ok 
had indorſed the Bill over bozza {ide to another, who was ig- W. z. 2 


Birt verſus Strode. Comb. 370. 


"RROR of a Judgment in C. B. in an Action ſur Caſe, 
where the Plaintiff declared, he was lawfully poſſeſs d of 

a Tenement, and that he ought to have Common of Paſture 
in 1000 Acres, in a Place called, &c. for all commonable 
Beaſts Levant and Couchant on the Tenement aforefaid ; 
that the Defendant made Conyburrows, whereby the Plain- 
tiff could not enjoy his Common, in tam amplo & beneficialt 3 Lev. 104. 
modo. Defendant demurr'd ; and Holt delivering the Opi- C material. 
nion of the Court, that Judgment ought to be affirmed ; 
and that the Declaration was without ſetting out a vide i Cro. 
Title to the Common, either by Grant or Preſcription. 38. 575. 
1ſt, Becauſe the Action is brought upon the Poſſeſſion, and; Ce 19 
is founded upon a Wrong done upon the Poſſeſſion, and not 1 Vent. 274. 
to the Title. 2dly, It is not neceſſary that it appear whe- 319 
ther the Defendant be Owner of the Land or not, and there- 
fore no need of ſetting forth a Title. But if it had a 


ppear d 

by Pleading, that the Defendant is Owner of the Land, there 

it is neceſſary to ſet out a 1 ; but here it ſtands indiffe- 
E 


rent 
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rent whether he be Owner or a Stranger; but when it 
comes on ſpecial Pleading, as in Treſpaſs for Taking and 
Chating his Cattle; if the Defendant juſtifies, as in his Free- 
hold, and that he took them Damage-feaſant, there the 
Plaint:# muſt ſhew forth ſome Title in his Replication, in 
Anſwer to that of the Defendant's in his Bar. But in a De- 
claration, where the Defendant may be as well ſuppoſed a 
Stranger, as an Owner, there no Title is neceſfary to be 
 ſhewn. 3dly, This Matter is not traverſable, for all the 
Right of the Common muſt be given in Evidence upon 
Not guilty, or elſe Plaintift cannot recover; and if fo, it is 
to no Purpoſe to ſet it forth in the Declaration; and he 
ſaid, the Cafe principally to be relied on is that of . Jobn 
and Moody, Mich. 27 Ca. 2. in Hale's Time, where Plaintiff 
declared in an Action on the Caſe, that he was ſeisd of 
twenty Acres of Wood, and uſed to have a Way over ſuch 
a Place to that Wood, and was diſturbed in it by the De- 
fendant ; he ſaid, it was true, the Plaintift declared on a 
Seiſin in Fee, but that was not neceſſary; for a Seiſin in 
Fee is not neceſſary to fet forth, but where a Preſcription 
is to be made: And therefore a Declaration on the Poſſeſſion, 
where no Preſcription is made, is as good as upon a Seiſin 
in Fee; the Exception to the Declaration in that Caſe was 
taken after Verdict, but the whole Court were of Opinion, 
that tho there had been no Verdict, yet the Declaration 
| had been good; and there are ſeveral Precedents fince of 
this Kind; and Judgment was affirmed. OO. 


King verſus Cranßeld. 
lty on an Indi&ment at the Seſſions 


_ _ E was found guilty 

CE of Hertford, for ſaying, that the Mayor and Aldermen 

H. are a Pack of Hertford are a Pack of as great Villains as any that 
= and now having flipt the Time of mo- 


. rob on the Highway ; 
that rob en ving in Arreſt - Judgment, they move to ſubmit to a 
the Highway, ſmall Fine. Per Cur: We are not ſatisfied the Words are 
ebe, ſuch as they may be indicted for; for what is it to the Go- 
vernment, that the Mayor, Oc. are a Pack of Rogues. So 
they fined them 6 d. a- piece. 

2 


King 
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Ling verſus Bracy & al. 


INdictment for a Riot; Exception was, that the Con- comb. 370. 
| clution ought not to h. 1ve been contra forma flatuti, Indictment for 

a Riot caner a 
it being an Otf-nce at Common Law. Per Cur : Barretry formane flar 
was an Offence at Common Law, yet it is good to con- excepted to, 
elude contra ſurmam diverſorum Stat. Stabbing was an 1 4 
Oti-nce at Common Law, and therefore a Man may be mon Law. 
indicted generally, or ſpecially contra formam tar” ; and Court would 
even in an Indictment on the St: atute, the Jury find it Man- — 4 
ſlaughter generally; therefore they ul to quaſh the In- 


dictment; but bid the Counſel demur, ik he tliought fit. 


Williams verſus Batter & al. 


T HE Queſtion was upon a Point of practice, whether Two Adiors 


a Reddidit ſe upon one Action, where there were — 
two Actions againſt the ſame Parties, where the ſame Parties oo and the 


were Bail, ſhould be a Diſcharge to the Bail in the other fame Bail in 
Action; and the Court of — 2 that it ſhould diſcharge _ — 
the Bail i in the other Action too; and the Plaintiff's Attor- a Diſcharge of 
ney having Notice of it, and after taking out Exccution a- 2 in 
gainſt the Bail, the Execution was diſcharged ; and ordered e 


the . ſhould pay ſuch Coſts as the Maſter ſhould tax. 


No Man can change his Attorney, without Leave of the 


Court. In this Court, Oyer of a Deed may be demanded 
atter Imparlance. 


Holt. Tho a Writ of Error be a Superſedeas in it ſelf, 
yet after Execution begun, it ſhall not Finder it, but the 
Sheriff may go on, and on a H fac ſell the Goods. 


100 
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Trueloct verſus Hart ſteld. 


Salle. 40. EBT on a Bond as Adminiſtrator ; the Plaintiff 

pong or in his Count fays, that Adminiſtration was com- 
to be granted mitted to him per J. S. Official Decaui Sas um loci 
by 4. Official 


y 4. Of illius Ordinar legitime conſtitut cui adminiſtratio 
Decani Sarum , . T A . : ; 1 _ 
tia hci O. de jure pertinuit, without ſaying ad tunc pertinuit ; he does 
dinar cai not ſay coment conftitut, and held good notwithſtanding. 
miniſtratio | 
_ pertinuit, Without ſaying ad tunc, & quomods conflitut”, good. 


Dickſon verſus Willoz:'s. 


Money. H LT: Guineas are coincd at the King's Mint for 20%. 
and at that Rate are lawful Money of Euglaud, with- 
out any Proclamation for their Currency; the Indentures 

between the King and Maſter of the Mint are ſufficient. 


Hicks verſus Dowling. 


S, for neg- A C'TION ſar Caſe for negligently keeping bis Fire, b 
A pe?” IX Leſſee againſt Under- Leſſee. Per Cur It lies, becauſe 
lies for Leſſee the Leſſee is anſwerable over to his Leſſor. 3 Cro. 46 1. Jer- 


inf his 
Wn ay and Lowgar. 


2 Lee 


„ 
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Lee verſus Brace. 


* Reſpaſs and Ejectment; Special Verdict, that IT. Brace, Car zu 

ſeisd in Fee of the Lands in Queſtion, did infeoff 3. Bled. -t+. 

F. in Fee, to the Uſe of the Feoffor for Life; and after CP 
is Deceaſe, to the Uſe of T. Brace his Son, and his Heirs by Way of 

for ever; and for Want of Iſſue of his Body, to the right be. 
Heir of the Feoffor ; and the Que ſtion was, whether 7. B. — Cs 

had a Fee or a Tail: And per Holt, the Intention of the Ine. 
Party is to paſs only a Tail; and that contradicts no Rule 

of Law; for the Law requires the Word Heirs to make a 

Fee-tail, as well as a Fee-fimple ; and the Generality of 

thoſe Words may be qualified by ſubſequent ones; and the 

Words, for Default of ſuch Iſuc, ſnew what Heirs he in- 

tended , as much as if he had faid to one and his Heirs, t0 

tit, the Heirs of his Body. Adjour in 5 Mod. Judgment 

that it is only Tail. 


fames verſus Fouks. 


A Sum pfat againſt a Feme, who pleads Coverture tempore Ante p. gp. 
promiſſionum; Plaintiff demurs, becauſe it amounted to "__ Faich. 
the general Iſſue. Per Cur': Where it is Matter of Law zt v. = 
that amounts to the general Iſſue, it may be pleaded, and Mich. 10 
is no Cauſe of Demurrer; for Matter of Law in that Cafe is 5: Hae 


Natter of Fact, which avoids the Action, and ſo may be 2 
pleaded or given in Evidence, as Defendant pleaſes. 12 W. 3. Pa- 


; a ramour ds. 
| Johnſon. Matter of Law, which amounts to the General Iſſue, may be pleaded, or given in Evidence. 


Fuller verſus Smith. 


LRROR e C. B. Trover againſt ten, wherein the Trae: aguing 

4 Plaintiff declares of a Finding by ten, and a Conver- ten, and de- 
fion by nine, and Judgment againſt all ten. Per Cur The c cen 
Convertion is the Gift of the Action; for if a Man find 2 — 
Goods, it is lawful for him to take them, wherefore it againſt ten, 
muſt be certainly Error; but if you get it amended in the ug yo” 
Common Pleas, we will get it amended here. Gift of the | 


D d Blacbbali 


—— — äNQ— p— — SZ — — — * m as 
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Blackhall verſus Eccles. 


; Mod. 265. Een for Aſſault and Battery, and declares for a Bat- 
1 tery 1 dic H anno 8 Reg unnc, which is not yet 
for Afault, come; and this was moved in Arreſt of Judgment. Nut hey 
and a Time for the Plaintiff acknowledged, that if the Time in the De- 


laid in the 


Declaration, Claration had been after the Bill filed, and before the Trial, 
which was af- the Judgment muſt be arreſted ; bocauſe then it would have 
ne d cel appeared the Jury gave Damages for an Action ariling ſince 
by the Ver. the Suit commenced; but in this Cafe, the Time being 
dict. after the Trial, tis as if there were no Time at all, it be- 
ing impoſſible, and therefore holpen after Verdict: Sorrell 
and Letrins Cafe, Mich. 26 Car. 2. the ſame with this; 
where an Aſſumpſit was laid of a Time not come. Per 
Ante p. 92. Cur: The Day alledged is no Day at all; the Time is 
Poitea p. log. but a Circumſtance, and therefore Jud pro Oncr. Vide. 
105. Hl all and Dukes. 


Duncomb verſus Church. 


Comb. 390- DER Holt: A privileged Perſon in the Common Bench 
in Plexding may be in Cuſtody of the Marſhal ; for he may either 
chat a privi- wave or miſplead his Privilege; and if he be actually in 
leged Perſon Cuſtody, and it appears ſo by Pleading, he cannot have his 
Cultody, be Privilege: And if one plead an exempt Juriſdiction from all 
cannot have it. the Courts of Meſtminſter, and not to be ſued but in ſuch 
Wb particular Courts and Franchiſes, there you muſt ſhew that 
and Bodiner, they have a Juriſdiction of the Matter, and that the Cauſe 
— acifes within their Juriſdiction. 

Special Imparlance ſhould not be allowed, without the 
Leave of the Court, or Conſent of Parties. 


Ring and Kedt. 


; a. :37. THE Court refuſed to bail him, he being found guilty 
. of Manſlaughter; for that they could not bail him 


— till Clergy had, according to Bucklers Cafe in Style. 
ler . 
Pots Hill 8 W. z. Armſtrong v. L'Ile, 


By EF 
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Brent and Sir Henry Edcoin. 


HE Plea of Nn aſſumpſit infra ſex annos 1; a ſpecia 
Iluc. 


Oldham verſus Pickering. 


Ttachment ſr Prohibition; the Caſe was, Tho. Oldham — 
A was ſeisd of a Meſſuage to him and his Aſſigns for 368, 4; 
three Lives, dies Inteſtate without Children, having only Cart. 376. 
Anne Pickering his Siſter ; Adminiſtration was committed 1 = 
to Sarah Oldham the Plaintiff, whom the Defendant ſucd Ages n . 
in the Spiritual Court for Diſtribution ; and the ſingle Que- _ 
ſtion was, whether an Eſtate pur anter vie be now diſtri- 1d 83 
butable in the fame Manner as Inteſtates Goods and Chat- with Legacies, 
tels, according to 22 Ca. 2. by Force of 29 Cu. 2. c. 3. un there- 
whereby it is enacted, that an Eſtate pur anuter vie ſhall iy gp 
be deviſeable; and if no ſuch Deviſe be thereof made, the the Executor 
Eſtate ſhall be anſwerable in the Hands of the Heir, if it 3 
ſhall come to him by Reaſon of a ſpecial Occupancy ; and Debts, will be 
in caſe there be no ſpecial O t, it ſhall go to the Ex- Occupant, and 
ecutor or Adminiſtrator of the Parties, that had the Eſtate bi- 
thereof by Virtue of the Grant, and ſhall be Aﬀets in their 
Hands; and adjudged per Holt, Rookby, Turton and Eyres, 
that the Prohibition ſhould ſtand; and that an Eſtate pur 
auter vie of an Inteſtate was not diſtributable; for notwith- 
ſtanding this Alteration by the Statute, it remains a Free- 
hold ſtill; and the Amendment of the Law in this Parti- 
cular was only defigned for Relief of Creditors, that if 
it came to the Heir, by Reaſon of ſpecial Occupancy, it 
ſhall be in his Hands as Aſſets by Deſcent, that is liable to 
thoſe Debts where the Heir is chargeable, and thoſe only; 
but if there was no ſpecial Occupant, then it ſhall go to 
Executor and Adminiftrators, and they ſhall be in the Room 
of the Occupant, and it ſhall be Aſſets in their Hands for 
the Payment of Debts; but it is not Aﬀets to pay Lega- 
cics, except ſuch as are particularly deviſed out of it; the 
Statute only having made it Aﬀets for a particular Intent, 
to pay Creditors: So as no Debts appearing in this Cafe, 
the Adminiitrator is as it were the Occupant, and ſhall not 
be compelled to make Diſtribution. 


Neon 


— 


3 
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Calling aCler- 
8 manAnaxc, 
not ſuable in 
Spiritual 
Court. 

Poltea Mich. 
10 W. z. 
Coxeter and 
Parſon. 


Nelſen verſus Hawkins Dean of Chicheſter 


Ttachment ſer Prohibition; in this Caſe the Plaintitt 

declared, that the Defendant libell'd againſt him in 
the Spiritua] Court for Calling him Kzace; whereon the 
Defendant demurr'd ; and Per Holt, it will be hard to grant 
a Conſultation; the Party has not accuſed the Dean ot any 
Diſhoneſty in his Profeſſion, which may make him liable to 
Eccleſiaſtical Cenſures; if he had fo done, it would have 
been reaſonable to let him fue there; but now the Cafe 
is only, whether we muſt be more tender of the Reputa- 
tion of a Clergyman than that of another Man ; for which 
there is no Reaſon. The Reafon why laying violent Hands 
on a Clergyman, in the Ecclchaſtical Court was puniſhed 
by Excommunication, was, becauſe he having þabitnm G 


| fonſuram, by which he was known to be ſuch, an Ailault 


on him was deem'd an Aſſault to the whole Clergy ; and 
ſo a Kind of Spiritual Offence. And in lilli Term the 


Court gave Judgment quod ſtet prohibitio. = 


Where a Sta- 

tute preſcribes 

that a Thing 

ſhall be byBill, 

Plaint or In- 

| ion, can- 
not be by In- 


4 Inſt. 165. 


Lindſey verſus Clerk. 


> - [ HE Copiatur in Treſpaſs is wholly taken away by 


the Statute; therefore the Judgment now ſhould be 
enter d, omitting quod Capiatur. Per Cir. 


King verſus Gluff. 


Ndictment before Commiſſioners of Oyer and Terminer at 

the Old Bailey, and removed on Certiorari on the 1 (5 2 
P. & MM. c. 7. for felling Haberdaſhers Wares contrary to the 
Statute, on Pain of Forfeiture, one Moiety to the King, 
the other to him that will ſue for the ſame in any of the 
King's Courts of Record, by Bill, Plaint, Information or o- 
therwiſe; and moved by Northey to quaſh it on the Au- 
thority of Gregory's Caſe, 6 Co. 19. b. and Farrington end 
Keymer, 1 Cr. 112. becauſe the general Words, of the King's 
Courts of Records, extend only to thoſe of J/eftminſter. Per 


Car. It is true, the Juſtices of Peace cannot hereby have 


1 but it hath been ruled ſince Gregorz's Cate, that 
uſtices of Oyer and Terminer may by Way of Indictment, 
1 | gut 


— 
. 
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but not by Way of Information, and therefore in that Re- 
ſpect it is well enough; but here the Statute hath preſcribed 
a particular Way for the Recovery of the Forfeiture, c:2. 
by Action of Debt, Information, Gc. without ſaying any 
Thing of Indictment; and therefore it is a Queſtion, he- 
ther this be indictable or no; for which Reaſon let it be 
quaſhed, uiſi. 


Wall and Dukes. 


# | 'Reſpaſs ; Verdict pr ; moved in Arreſt of Judg- Layingnopar- 
E — 2 becauſe & Naas was only laid to 20 di- rica Time 
cerſts diebus & cictbus, without laying any particular Time. 3 
Per Cur: It is well enough after Verdict, on the ſame Rea - dict. 

fon with Blachalls and Eccles Caſe this Term. Aute 102. 


Per Holt. An Audita querela is no Superſedeas in it ſelt, — prov 
being not like a Writ of Error ; but the Party may go on 323 
with his Execution till there be a ſpecial Superſedeas - and be a ſpecial 
tho Audita querela be allowed, no Snperſedeas ſhall be e 


granted till the Matter, whereupon the Azdita querela is be graneed"til 


grounded, be proved by two Witneſſes. — — 
| Wuneſſes. 5 
” Hartop verlus Holt. 


| rac was given in Debt in this Court, and affirm'd Comb. 393- 
in a Writ of Error in Cam Scacc', and ſent back hither. gy. 268 
Then goes out a Sci fa why Execution ſhould not be a- Error will not 
warded on the Judgment, and thereupon Execution is a- » $9 
warded ; and after Holt brings a Writ of Error tam in red- Chamber, on 
ditione judicii, quam in adjudicatione Executionis, return- Schr. facias to 
able in the Exchequer Chamber ; notwithſtanding which —y 
Plaintift takes out Execution; and the Queſtion was, whc- had been af 
ther this Writ of Error be a Szperſedeas. Holt : It is plain ind in the 
no Writ of Error in this Manner lies of the firſt Judgment ; Chamber. 
and if ſuch a one be taken out, it is no Superſedeas; becauſe 15 
one hath been brought already on the firſt Judgment, and 
they have affirmed it, whereby they executed their Autho- 
rity, and have no Power to examine their own Judgment ; 
fo that ſuppoſing this Writ of Error to lie on the Sci fac', 
yet it will not lie on the principal Judgment, or be any Su- 
per ſedeas thereunto : But then ſuppoſing it to lic on the Sci 

fac alone, whether it W good for that Part and 
| 9 


void, 
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void for the reſt; ſo the whole Queſtion is, whether a Writ 
Vide 1 Vent. of Error lies upon an Award of Execution in a Sc fac, 
168, 169 grounded upon a Judgment in the Exchequer Chamber. 1 


think this Writ of Error will not lie, and is no Srperſedeas ; 


Pottea Hill, becauſe it is neither within the Letter nor Meaning of the 
8 W. z. Co. Act, being for a Matter ariſing fince the firſt Judgment, and 
mers . la nothing relating to the Merits of that; wherefore the Court 
nucapt' of : 8 I 1 f 0 £9 
Rawlins. allented that no Writ of Error lies on this Sci fac, and 
1 Cro. 143, that Execution was well taken out. Nota dicerſitatem 1 Vent. 
464. 8. 86. | | 

i Vent. 33. 168, 109. 


Byron verſus Emes. 


Saying a Wo- ACTION on the Caſe for ſcandalous Words, wherein 


man had a Ba- the Plaintiff declared ſhe was a chaſte Virgin, and of 
ſtard to hin- 


der her of her good Fame; and that whereas J. Chapman was in Commu- 


Marriage, nication of Marriage with her, the Defendant premiffornm 
hen in Com. 2078 122207715, to defame her, and hinder her of her Marriage, 
munication ſaid of her, chat do you go to London for, but to drop your 
with 4 not Hul; with Averment, that where the Words were ſpoke 
Salk. 693, Stink ſignifies Baſtard ; as alſo, that fhe crent 10 London 
Comb. 391. Jaſt II inter to lie in, and to my Knowledge ſeveral People 

have lain «ith her. Upon Iſſue joined, and Verdict for Plain- 


tiff, it was moved in Arreſt of Judgment, that the Words are 


not actionable, becauſe they are of a Spiritual Conuſance, 


and no Temporal Lofs accrues ; that to fay a Woman has 
a Baſtard, was never actionable before the Statute for Pro- 


vilion of Baſtard Children; and fince the Statute, it has 


never been held to be actionable, but where the Party is 
brought within the Penalty of the Statute, which is only 
where the Baſtard becomes chargeable to the Pariſh. Theſe 
Words are moſt ſcandalous of a young Woman; ſo that 
were it res nora, perhaps Action wonld lie, but there arc 
many Authoritics to the contrary. It is a Crime, of which 
the Eccleſiaſtical Court has Conufance, and can Cenfure ; 


and it is not reaſonable that the Party ſhould be liable to 
Defamation and an Action too, on which Account Arne 
Dariss Cafe hath been often ſhaken. In this Caſe, the 
Having the Baſtard is not the Crime, but the Fornication, 
of which the Party is an undeniable Evidence. Jud pro 
Def. | 


I 


chan 


; 
; 
' 


| 
' 
| 


—————————— 


„ — 
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Teoman verſus Bradſhato. 


E R Cur: The whole Queſtion is, whether a Bill of Cn , 
Exchange ſhall draw Adminiſtration to the Province, or gill of E. 
Diocefes where the Bill is, or where the Acceptor. who is change only 
obliged to pay it, lives. Now tho' a Bill of Exchange be in ud; = 

Writing, yet in Judgment of Law it is of no higher Na- only Aſtets 

ture than a ſimple Contract; and therefore it muſt follow here ne 
the Rules of Debt upon {imple Contract, and Adminiſtra- Adminiltra- 
tion is to be committed where he who pays it lives. Jul tion to be 
per Cur quod billa caſſetur. — or 


cordingly 
White and Biſhop of Worceſter. 


Reſpaſs and Ejectment againſt ſeven Defendants, who Conb 393. 
all appeared and pleaded, and joined Iitue on the Plea- Ejettment a- 


Roll; the Jarar and Diftringas was againſt all ſeven, only Suat rer. 


the Itlue on the Niſi prins Roll was joined by tive only ; md — 
Verdict at the Aſſizes againſt ſeven ; and after ſeveral Mo- and Join d I- 
tions in Arreſt of Judgment, it was reſelved by the whole ty bo 

Court, that the Ni prius Roll was in this Cafe amend- The Tue on 
able. Blackamore's Caſe has theſe expreſs Words, That the Plea-Ral 
the Niſi prius Roll is amendable, where the Judge bas ef ae Verdict 


ficient Authority, expreſs or implied, to try the Cauſe. 8 Co. 22 2 


Ni frius 
Roll is a- 


b . 


161, Now them here the Judge hath an implied Authority, 
for here is an Iſſue joined on the Record by all ſeven; if 
one Iſſue had been joined by the five, and another by the 


other two, it had been otherwiſe: The Jarata and Di- 


ſtringas are againſt all ſeven to try this Iflue of Not guilty ; 
ſo that the Judge hath plainly an implied Authority to try 
the Iſſue between the Plaintiff and the ſeven ; and that O- 
miſhon is plainly a Miſpriſion of the Clerk; and therefore 
ſuch a Miſtake in all Actions and Caſes is amendable ; and 
eſpecially in this Action of Ejectment, where all ſeven are 
bound by Rule of Conrt to confeſs Leaſe, Entry and Ouſter. 


Rixg 


— 


108 Term. S. Mich. 8 W. III 1696. 


King and Sir Tho. Culpeper. 
Privilege of a a Trial at Bar, wherein Mention is made of Privi- 
— 48 ge of Parliament; Holt ſaid, that whereas it is ſaid 


teck a Man, in our "Tat. that Privilege of Parliament was not allowable 
where Security in Treaſon, Felony, or Breach of the Peace, that it muſt 
b ded. L bo be intended where Security of Peace is deſired, that it ſhall 
not protect « Man againſt a Supplicacit; but it holds as well 
in Caſe of Indictments, or Informations for Breach of Peace, 

as in Caſe of Actions. 


King verius Rainſden. 


Order of Ju- N Order of two Juſtices, to remove Rainſdcn likely to 
— become chargeable to the Pariſh, was quaſhed, be- 
| nor fixing one Caule it was not ſaid, that one of them was of the Qwornm ; 


wk. un oy but if it had been at Seſſions, it need not to have been 
f aid. 


rum, ill. 


Armſtrong verſus L'Ifle. 


E R Holt: We cannot bail L'Ifte on a Conviction of 
Manſlaughter, before Clergy had, unleſs a Pardon be 
ready to be produced ſiub pede J figilli, and then we may, 
tho attainted of Murder, or Treaſon; and fo on a Writ of 
Error to reverſe an Attainder, we may bail 2 and bind 
him to proeute a Writ of Error. 


Term. Sanct. Hill. 


Anno 8 W. III. 1696. 


Redwood and Coward. 


RROR out of the Palace Court in an Action on 
4 the Caſe ; Error aſſigned, that Juratores aſſideut 
damna, where it ſhould be aſidunt; and the Court 


adjudged either of them well enough, tho neither 
of them proper. Per Holt. 


Armſtrong verſus Le. 


PpPE AI. of Murder; Appellce was brought to the Comb. 410. 
Bar, and it was moved, that he might have bis C Appel wo 1 
on his Con viction of Manſlaughter, on an Indictment where- jo. 


on he was tried laſt Aſſizes for Cumberland; & per Holt, vitedot Man- 
there have been Reſolutions, that the Judges may defer the — 
Allowance of Clergy to a Priſoner to expoſe him to an Ap- ted; be was 
peal. In the Caſe of Goring and qr the Priſoner cad before 
was convicted of Manfla 5 Clergy reſpited; an Appeal 
brought; he pleaded all thi Matter, but his Plea was dif- 
wad by Advice of all the Judges. And I tried him on 
the 8 but I muſt I was never ſatisſied with 
that Reſolution, being of Opinion, that it is the Duty of 
the Court to allow "the Prifoner his Clergy, the fame As- 
lizes or Seſſions wherein he is convicted. 

The Clergy in the Time of Ed. 3. complain'd, that after 
| Clerks were convicted of Felony, the Judges delayed the 

giving them their Clergy, on Suggeſtion, that there were 


other Matters againſt them ; which they might do on this 
Ff Account ; ; 


— 
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Account; becauſe till 23 II. S. Clergy was allowed in all 
Caſes except Treaſon. And if a Man had his Clergy once, 
the Delivering him over to the Ordinary was an abfolute 


Diſcharge of all Offences before Clergy had; but notwith- 


ſtanding this Reaſon, they complained thereof; whereu 


25 Id. 3. c. 5. was made, which lands unrepeal'd; whereby 


it is enacted, that a Clerk Mall be preſently arraign'd for all 
lis Oftences, or ethereiſe delivered to the Ordinary ; where 
by the Woid preſently is meant, the fame Scſſions or Aſſizes, 
(g. c.) the Party fhall have his Clergy the fame Seſſions, Cc. 
wherein he is convicted. Now then, if by this Statute the 
Party muſt have his Clergy the ſame Seſſions he is convict- 
cd, and you have lodgd an Appeal, you may go on here- 


with; but if you will not go on, you muſt not delay him 


of his Clergy : The 3 II. 7. c. 1. provides, that Auterfoits 


ccucitt ſhall be no Bar in an Appeal, unleſs Clergy had; 


the Defien whereof was to fave the Right of the Church, 


by which the Having of Clergy was a Diſcharge, not only 


for the Olf-nce for which he was convicted, but alſo for all 
other Offences before; fo that Having of Clergy on Con- 
viction of NManflaughter was a Diſcharge of an Indictment 
for Larceny, or other ſuch Crime. Before the Statute of 
18 El. if a Man was guilty of two Felonies, in one where- 
of he might have had his Clergy, in the other not, and 
he had his Clergy in one before he was arraigned of the 


other; the other was hereby diſcharged; for Remedy of 


which that Statute was made. Stones Caſe in Dy. 214. ö. 
which obſcurely reported is remarkable in this Cafe; Stone 
had committed two Felonies, in one whereof he might have 
his Clergy, in the other not; he was firſt indicted of the 
Felony where Clergy lay, and convicted, and had Clergy, 
but no Patry made of his being delivered to the Ordinary; 
and next Seſſions he was convicted of the other Felony, 
but Judgment reſpited; and Advice of all the Queen's Judges 
and Serjeants was taken, whether he ſhould have Judgment 
to be bang d, or delivered to the Ordinary; but that being 


not done, they were divided ſeven againſt ſeven ; but at 


Length the Opinion of the latter ſeven prevail'd, that he 
ſhould not be hang'd, becauſe if he had had his Clergy, 
it would have been a Diſcharge of all other Felonies com- 
mitted by him before that Conviction ; and the Delay there- 
of being the Act of the Court ſhould not turn to his Pre- 
judice. Now I think a Man, notwithſtanding his being 
found guilty of Manſlaughter, may be appeal'd the ſame 
Seſlions before Clergy had; but to make no Determination 

I in 
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in this Point, we are to conſider now, whether he may be vide 1 Sid. 
bail'd. Co. Ent. Title Iudict ment, there was an Inditment 3'6 
at the Aſſizes for Murder, the Party found guilty of Man- 
laughter, the Conviction removed into this Court, where 
he was bail'd ; wherefore per Holt & totam Cur”, let 
him be bail'd; and after his Clergy was allowed him, for 
the Reaſons before given by Holt. 


Per Holt: If you have not regular Notice of Trial, yet 
if you make Defence, and do not depend on that, you can- 
not after take Advantage of it. 


Hicks and Woodiſon. 


Ttachment on a Prohibition; wherein the Plaintiff de- , N 236. 
clared, that the Hundred of Hunt ſpittle was an antient Salk. 635: 
Hundred Time out of Mind; and that within the Hundred, C=. 
Time out of Mind, there had been a Cuſtom, for all the 
Inhabitants thercof to be free and diſcharged from the Pay- 
ment of any Tithes for the Agiſtment of Barren Cattle. De- 
fendant traverſed the Cuſtom; Iſſue join'd, and Verdict for 
Plaintiff, that there was ſuch a Cuſtom ; and moved in Ar- 
reſt of Judgment, that there can be no ſuch Cuſtom iz ub 
decimando for any Thing but Wood, becauſe that is not 
due of common Right; and adjudged, that no Country or 
Hundred can preſcribe in a Non decimando for any Thing 
that is tithable of common Right; and that this Preſcrip- 
tion is void and illegal. There is no Inſtance of ſuch Pre- 
ſcription, but of Wood, but one, 1 Rol. Mr. 654. Kidden 
and Edwards. Wood was only tithable by particular Cu- 
ſtom till the Canon of Stradford, 17 Ed. 3. becauſe it is not 
annually renovant, (i. e.) not producing annual Profit; where- 

fore Conſultation was awarded. 3 


King verſus Burdett. 

F the Jury eat and drink at the Charge of the Party for vide 2 Cr 21. 

whom the Verdict is found, it avoids it; but if at their 1 Vent 125. 
own Charge, they are only fincable. 


Holt The Seſſigns cannot indict for Petty Treaſon. 


Tho- 
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Tho' the Commiſſion of Bankruptcy be taken out of 
Chancery, and you mult apply there for ſuperſeding it, yet 
all Miſdemeanors in the Executing it are conuſable here. 


Coniers verſus Manucapt” of Rawlins. 


Bail pleads QQCIRE Fac againſt Bail; they come in and plead, that 


Payment be- 
fore the Re- 
turn of the ſe- 
cond Sci fac b 
and ill; for the Country, an Iſſue being tender d, concluded with an hec 
the Plaintiff demurr'd. Per 
before ſuing Cer”: Bail may plead Payment by Principal ; but it muſt be 
the firit t in a right Manner, which is not done in this Caſe, becauſe 


the Recogni- 
zance is broke 


before the Return of the ſecond Sci” fac the Defendant 


in the original Action paid the Money; to which the Plain- 


.t 


paratns eſt cerificare ; where 


if Mich. the Recognizance was broke before the Suing the firſt Sci 


Mich. 1 3W. 3 
Dom' Rex v. 


: Cro. 464 reject de debito as Surpluſage 


2 Cro. 171. 


1 Vent. 38, returnable in Cam Scacc'; but on Motion Plaintiff had 


10 W. z. The fac”; and therefore pleading Payment before the Return of 


iff replyd; and inſtead of the Detendant concluding to 


the ſecond has not a Colour of a good Plea. Whereupon 
Shocrer urg d, that the Plaintiff could not have Judgment; 
becauſe he prays Execution de debito & dammns, whereas 
it ſhould have been de dammis only; for the Recognizance 
in the King's Bench being not in a Sum certain, there can be 


no Debt created in the Bail thereby. Per Cur”: We will 


- wherefore let Plaintiff have 


Judgment; after which Defendant brought a Writ of Error 


Anonymus. 


Inquileien he- ( "IR Bartholomew Shower moved to quaſh an Inquiſition 

) taken before a Coroner, whercon the Jury find, that a 
Poſt in the Highway was anica cauſa movens ad mortem; 
and he excepted to it, becauſe it was Nos certe credi- 


fore a Coro- 
ner, certe cre- 


mus eſſe canſam mortis, whereas it ougkt to be certain; 
and therefore it was quaſhed. 


Bands and Bodiner; and Stone and Bodiner. 


ROVER; Defendant pleads he was an Attorney of 


the C B. and fo pleads his Privilege. Plaintiff re- 
plies, that at the Time of Exhibitipg the Bill be was iz 


Cuſtodia 


— 
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Cuſtodia Mareſch' at the Suit of J. S. and that the Defen- 

dant was delivered out upon Bail; ſaper quo the Plea be- 

tween them not being determined, Plaintiff according to 

the Cuſtom of this Court, Time out of Mind, filed his 

Bill. as it was lawful for him to do; whereupon the Plain- 

tiff demurr'd. And per Cur, the being in Cuſtody of Mare ſel' Being in Ce- 
does not hinder a Man of his Privilege: The Court indeed #94 of the 
in :7 H. 6. 6. were of Opinion, that if he be actually in Cu- Bail 3 
ſtody of Marcſch', he cannot be ſued in any other Court; leb in attual 
and if he be, a Syperſedeas ſhall go; but this was only for — 
the Privilege of the Defendant. The only Privilege, which Auorney of 
Plaintiff has, is juſt to ſue him while he is there; but if De- bis Privilege. 
fendant has Privilege not to be ſued there, he may have the ow J WI. 
Advantage thereof. In this Cafe, it does not appear but that the braham . 
Defendant may have Privilege againſt him who firſt brought Lud. 
him into Cuſtody of the Mareſch; and if ſo, it is ſtrange 

he ſhould not have it againſt the Plaintiff that grafts there- 

upon: If indeed he had ſubmitted himſelf in the firſt Action, awe v. 102 
to the Juriſdiction of the Court, he ſhould not have his Pri- Ho 
vilege in the other; but then you muſt have ſhewn it in 
your Replication, and relied upon it as Matter of Eſtoppel; 
which having not done, we muſt allow Privilege. 


Ejectment on a Demiſe by a Corporation a ate; Ejefment. - 
Verdict pro Per in C. B. Error brought, and objected, that ag Fs 
Demiſe is confeſs d to be good by confeſſing Leaſe, Entry Demi it © 

and Ouſter; and Jury could never have found for Plaintiff, if = 
there had not been good Demiſe. 


King verſus Shay. 


A A {ndamus to reſtore Shaw to the Place of one of the Bur- Mandemu: 


gcfles of Milton; and after Argument on both Sides, If Crime for 
a peremptory Mandamns was granted; becauſe the Crime, is removed is 
for which they remov'd, was not well alledged in the Re- t well fer 

turn. Es s | forth, peremp- 


King verſus Clerk. 


mas ſhall go. 

AB Corpus to the Keeper of Newpate to brin Comb. 411. 

the Body of J. C. committed for not taking upon Fim A Comm 

Court of Aldermen, returned to be to the Keeper of Newgate ; not good, . 

an Officer of the City. Ante p. 75. * 
G g ſelf 
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ſelf the Livery of the Vintners Company; and keeper of 


Newgate return'd, that City of London is an antient City, 
and that Time out of Mind there have been ſeveral Com- 
panies, Guilds and Fraternities within the City, among the 
reſt the Company of Vintn«rs; and that they had "Time 
cut of Mind uſd to chuſe out of the Freemen certain 


| Perſons, who were to take upon them the Livery of the 


ſaid Company; and that there has been, Time out of 
Mind, a Court held before the Mayor and Aldermen of 


that City; which Court has the Government of all Com- 


panies; and that upon Complaint made before them, by 
the NMaſter and Wardens of any Company, ot any Perfen 
duly choſen on the Livery that did retuſe, Cc. that the 
Court of Aldermen ufed to commit ſuch Pertons fo reiuling 


to the Sheriff, or ſome other Officer of tie City, jj 


conlentiret & declararet, that he would take upon hinitelt 


the ſaid Office, or otherwiſe be diſcharged by due Court 


of Law. That CI. was duly choſen a Liveryman, (5c. and 
that the Court of Aldermen, by a Warrant in Writing, did 
commit him to me, the ſaid Keeper of Newgate quoulque, 
Gc. Per totam Cur, the Cuſtom is good. But becauſe it 
did not appear on the Return, that the Keeper of Necr- 
gate was an Officer of the City, to which the Commitment 
muſt be, according to the Cuſtom, therefore he was diſ- 
charged. And Holt tock this Diverſity, that where it ap- 
pears that the Perſon, to whom the Commitment was 
made, was an Officer of the Court, as the Marſhal here, 


or the Sheriff, in Caſe of Commitment by Juſtices of Oyer 


Vide Poſtea 
Paſch. 13 
W. 3. Wil- 
mot v. Tiler. 


and Terminer, there needs no Averment of ſuch a Perſon 


to be a proper Officer: But here it does not appear, that 
the Keeper of Newgate is a proper Officer for the City of 
London, attendant on that Court; we know the Sheriffs of 
London are Keepers of Newgate, and that all Perſons in 
Cuſtody cf Keeper of Newgate are in Cuſtody of Sheriffs; 
but we cannot judicially take Notice of it. So on the Sta- 
tute of Recuſants, which forbids a Recuſant convict to come 
within five Miles of Landon, which ſends Members to Par- 
liament ; and the Commitment was for coming within five 
Miles of Lenden; and it not appearing that London ſent 
Members to Parlizment, on the Return, the Return was 
ill, and Party diſcharged; tho every one knows London 
docs fend Members to Parliament, : 


2 King 


— — — 
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Ring verſus Bernard. 


Ndictment at the Seſſions of the Town of Southampton ; sin. 659 
that at the General Quarter-Seſttons for the Town and Comb. 416 
County of Hat hamnmpton, Sept. The. Bernard of the City, . 
Grocer, chen and there refident, was by the Mayor, Bailifts are to be e 
and Purgefles of the ſaid Town, 4:bito zodo ſecund conſue Fed in the 
hes - . i . cet. and in 
tndinent ills elictus to be Conſtable for the Year enſuing, betzutt there- 
whereof he had Notice the 4th of Octobcr, and ad tunc & of at the She- 
ibidem requifit” fuit, by two Juſtices of the Peace, ad pre- mb Fon : 
fland Sacramentumnt Hipcii ſui predicl!; but that he not mind- Corporation 
ing his Duty predicts guarto dic Otiob. nline ad diem exhibi- = hy 
fionts vii belle, obltmately retufed to take upon himſelf the r 
ſiid Oſce. De fendant demurr'd; 1ff, Becauſe by Common by Cuttom, 
Law Conſtables were on:y choſen by Tects, and in Default hich mutt 
. in = : 8 pecially 
of them, at the Turn; and if there be a Cuſtom in a Cor- fle 
poration to chuſe them otherwiſe, it muſt be averied, that 
they had fuch a Cuſtom immemorial; it not being ſufficient 
to lay dehito modo ſecnud Conſnetndinem. 2dly, Suppoſing 
ſuch a Cuſtom in a Corporation to chuſe them otherwiſe, 
it can only bind the Members, and not others; and there- 
fore they ſhould have averr'd Bernard to have been a Mem- 
ber. 34/3, Suppoſing him to be duly elected, it doth not 
appear but that he took upon him the Office; for Notice 
of his Election and requiring to take on the Office was on 
the 4th of October, and the Refuling is laid to be on the 
quarto die Ottobr” too. 5 5 
Per Cur: The laſt Objection is material; for he might 
have taken the Oath the 4th of Odober, which would have 
been an Aſſumption of the Office after which he is only 
indictable for a ſpecial Neglect, (i. e.) the Neglect muſt be 
ſpecially laid. As for the ſecond; ſuppoſing ſuch a Cuſtom 
within a Corporation, they may without Doubt not only 
meddle with their own Members, but alſo with the Re- 
ſiants within their Precincts. But the firſt is moſt conſider- 
able. At Common Law they were elected at the Leets, „ g co 
and in Default, at the Sheriff's Torn, the Leet of the County. 38. 4 : 
But by Cuſtom, a Corporation might chuſe its own Officers ; 
and this Cuſtom was reaſonable, becaufe when an inco 
rate "Town hath the Government thereof committed to 
them, it is but reaſonable they ſhould chuſe their Officers 
that are neceſſary to ſecure the Publick Peace; but then it 
ſhould have been particularly ſet forth, which is not done 
here. Judgment zdeo pro Def". 
King 
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Ning verſus Morgan Rees. 


Comb. 41 7. \ 4 Andammns to the Archdeacon of Cardigan, to freer 
Cn. 393 | Morgan Rees Churchwarden, ſetting forth a Cuſtom 
822 therein by the Pariſh to chuſe a Churchwarden, and that 


den choſen by according to the Cuſtom they had choſen, &c. Archdeacon 


che Pariſhcan- return d, that they had ſuch a Cuſtom, and that Rees was 
and being ap. lawfully choſen ; but that it was proved in the Archdeacon's 
pointed by the Court, that he was a poor Dairy-Man, and Servant; and 


iſh that s that he had no real Eſtate, or perſonal one, and was unfit 


u. for the Office, and that therefore they diſcharged him : 


and then he certifies to the Court, that being Pauper latta- 
rius & ſerous, and minns habilis & idonens ad exequendim 
Officiam pred”, he could not ſwear him. And per Cur, a 
peremptory Mandamus was granted: And per Holt; he is 
a Temporal Officer, and the Goods of his Pariſh are in his 
Cuſtody, and he may have Treſpaſs for them; and they 
are by Law a Corporation : 'The Pariſhioners may truſt 
whom they pleaſe, if he be infolvent, but it is at their 
Peril. The Canon ſays, the Miniſter ſhall chuſe one, that 
is only by Cuſtom where they have fo done; and the Canon 
only confirms that antient Uſage, and that was at firſt by 


Per Holt : If a Record comes here out of the Marſbalſea, 
you cannot have Execution larger than the Marſbalſea; 
but if by Writ of Error, you may have Execution on the 
Afrmance of the Judgment all over Exgland. 


Hooper verſus Pierce. 


Comb. 419. [EBT upon a Bond to ſtand to the Award of two ; 


Award of all and if they could not agree, to nominate an Um- 
Fung af tothe pire; and Submiſſion was of all Actions, Suits and De- 
Award, good, Mands to the Time of Submiſſion. Defendant pleaded no 
Award made; Plaintiff in his Replication ſets forth an A- 
ward made by the Umpire, iz. that ſhould mutually 
releaſe all Demands to each other to the Time of Umpirage, 
and afhgns a Breach : Defendant demurs ; and it was ob- 
jected that this Award was void, becauſe Releaſes are ap- 
pointed to be made of a Time out of the Submiſſion. Sed 
per Cur: Tho antiently ſuch an Opinion might have 2 
2 | tain 


= ö * 


— 


and quaſhd. 
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tain'd, yet for a long Time ſuch an Award has been held 
good; and that for two Reaſons; 1ſt, It ſhall not be intend- 

ed, unleſs the contrary be ſhewn, that any other Matter 

aroſe between the Submiſſion and the Making the Award ; 

and if no Matter did ariſe, the Arbitrator has awarded no 

more than he ſhould do; and ſince that a ſecond Reaſon 

has been added, that ſuppoſing other Matters to have ariſen, 

yet as to that the Award is void; the general Words being 

to be expounded of all Matters in Controverſy at the 'Time 

of the Submiſſion, and as to other Matters ariſing fince to 
be void; and if in fuch Caſe the Party ſubmitting to the Ant p. 8. 
Award ſhould make a Relcafe to the Time of the Sub- 


mitiion, it would be a good Performance of the Award. 


Jud pro Quer. 


King verſus Tumock. 


INdictment for an Offence ad Generalem Seffionem, without where a Sta. 
ſaying Generalem Ouarterialem, in a Caſe where the Sta- tute appoines 
tute appoints it to be at the General Quarterly Seſſions ; u f cr 


| | neral Nuarter 
Seffion', an Indictment ad Gener” Seffionem is ill. 


King verſus Comit' Ailesbury. 


""ARL of AJilesbary moved to be bail'd, and ſeveral] Perſon bail 
Reaſons urged by Counſel ; but they bail'd him by ur Pong et 

Virtue of the diſcretionary Power the Court has, without the Court. = 
any Regard to its being in or out of the Habeas Corpus Vine = 
Act; but conſidering the Length of his Impriſonment; his Comb, 421. 
Indiſpolition of Body; and that Gadwan, who was ſworn 
to be a material Evidence againſt him, was here in Exg- 
land ſeveral Months after my Lord's Impriſonment; and 
that m—_ all that Time he was neither indicted nor pro- 
fecute = 


Gale verſus Ewer. 


Tithes. 

= 
* . - . a 
ulting of various Articles. Defendant not appearing was Carer 143. 


1 IBEL by a parſon in the Spiritual Court on the Sta- 
tute of 2 Fd. 6. for not ſetting forth of Tithes ; con- 


It is not ne- 


cellary to give the Parſon Notice of Setting out of Tithes. 


Hh excommu- 
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excommunicated for it, and now pray d a Prohibition; be- 
cauſe one of the Articles was for not giving Notice of the 
Setting out of Tithes. Per Car: Let it go; becauſe a 
Pariſhioner is not bound cither by Common Law or Sta- 
tute to give the Parſon Notice of the Setting forth; and 
ſo went quoad extraponendo Decimas. 


King verlus Kea. 


* Med. 283. WA] E have confider'd of the Fach and the whole Re- 
—ů * 4 cord; and as to the Indictment on the Statute of 
— 


Stabbing, that is apparently vicious; for the Indictment is, 
Caſe, but no _ NV LT _ _ ſtabb'd Jo * he not 
Reſolution. ving wi t faying any Thing of a Weapor 
— drawn, and concludes contra formam Sat 1 * which Rea- 


ving fon let it be quaſhed. Then as to the Indictment of Mur- 
at Common Law, it is Nonſenſe in the Beginning ; for 
t the ſaid J. K. made an Aſſault on Fames Melli, 
id J. Keat prefat' Facobum Mell with a certain 
the Value of 5. which he the ſaid 7. K. in his 
and held, prafat Facobum IWells pupugit & 
wherein there is a prefat' Facobum Iells too 

o is Nonſenſe. 'Then there is another "Thing 


C * 


NK . 
| a mortal Wound latitudinis unins 
1 i r 


DE 
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King verſus Creenveit. 


_. O'TION to diſcharge Dr. Greenvelt, committed Pardon. | 
by the Cenfor of the College of Phyſicians, pro r 
mals praxi in the Year 1692. chiefly becauſe this au the Egeas 

Offence is pardoned by two general Acts of Par- and Conſe- 
don fince. The Counſel for the College infiſted, that tho Tg- 

General Pardons pardon'd all publick Offences, yet it did not diicharged. 

releaſe any private Right: That this Penalty pro mala 

raxi was not only a publick Infliction, but alſo a Satiſ- 

— in Part to the Party. But ſuppoſe it were only a 

publick Puniſhment, the King having granted the Fines to 
the College, he could not by the Pardon deſtroy his own 
Grant ; and therefore that theſe Fines remain notwithſtand- 
ing. But per Cur ſeriatim, The Penalty pro mala praxi is only 
a Satisfaction to the Publick Juſtice, and not to the Party 
who had his Action on the Caſe; and that whenever a 
Crime is „all the Effects and Con thereof 5 C. 15.7 
are diſcharged: That when an Act of Parliament appoints a Dy. 20. 

Fine for a publick Offence, ſuch Fines of common Right 

belong to the King, unleſs they be otherwiſe particularly 

diſpoſed: That the King, by granting away his Fines, does 

not extinguiſh his Power of Pardoning ; for that would be 

an Extinguiſhment of his Prerogative by Implication 

Power of pardoning being inſeparably annexed to the Crown, 

and not grantable over, the King therefore ing this 

Offence before the Fine actually impoſed, by an In- 

WET 

th gone, dy the Penalty ing 

diſcharged. The Priſoner was diſcharged. 


Reynolds 


Pioſtea Paſch. 


—— 
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Reynolds verſus Gray. 


Salk. 70. S. C. OTION for an Attachment againſt the Defendaut, 


de lan a Submiſſion by Rule of Court, which after ſome Diſpute 
Award by was referr d; wherein it was held and agreed per Cu, that 
. if the Submiſſion be to refer the Matter in Controverſy to 
of the Arbi- Arbitrators, and if they do not make an Award by ſuch a 
IT >, Day, that they ſhall make an Umpire ; that there the Ar- 
en bitrators cannot chuſe an Umpire till the Day be paſt for 
the making their Award; and when they have choſen one 
generally, they cannot after chuſe another, becauſe they have 

executed their Authority: But if they chuſe him condi- 
tionally, that he will accept it, and he refuſes, they may 

chuſe another, becauſe they never exccuted their Authority. 


Hallett verſus Birt. 


| Skin &. Bemwiſter is an antient Hundred, and that long before the 
Hundred Treſpaſs committed, the Biſhop of S. was ſeis d in Fee, in 
ly — Re. Right of his Biſhoprick, of the ſaid Hundred; and that he 


plevins in and all his Predeceſſors, and thoſe whoſe Eſtate he hath, 


. had Time out of Mind a Court therein, for all perſonal 


cher cm do Actions under 40. and of Replevins in the Hundred, to be 


it there. held before the Suitors thereof, from three Weeks to three 
Weeks; and that Time out of Mind the Biſhop and all 
thoſe, Gc. or their Stewards, on Plaint made to them, or 
their Stewards, in the ſaid Court, or out of Court within 
the Hundred, of any unjuſt Taking and Detention within the 
ſaid Hundred, have uſed to make Deliverance thereof. That 
the Biſhop of S. conveyed the faid Hundred to C. V. Eſq; 
who made II. S. his Steward; and that after this the Plain- 
tiff cepit & 1mparcavit three Cows of one 4. who there- 
upon complain d to H. S. and finding Pledges de proſcqueud 
& returno habend', H. S. by a certain Warrant under his 
Seal, directed to the Bailiff of the Hundred of Bemiftcr, and 
the Defendant, commanded them to take and replevy the 
faid Cows; by Virtue whereof he took and carried them 
away; which is the ſame Treſpaſs; abſque hoc, that he is 

- guilty, 


for refuſing to perform an Award by an Umpire, on 


A ͤ ˙ m 12 8 
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guilty alter ant alio modo. Plaintiff demurr'd, ſhewing tor 

Cauſe that it amounted to the General Iſfue. And por Cur, 

it docs amount to it. As to ſpecial Pleading, we take this 

Rule; that wherever the Defendant ſheweth a Cauſe of Ac- * 

tion in the Plaintiff, either expreſs or implied, and confeſ- 

ſeth and avoideth it, it is a good Plea; for by Confetlion Ante — 
and Avoidance, he confeſleth the Plaintiff hath Cauſe of Ac- 1. 
tion againſt him, were it not for ſome ſpecial Matter in _ 
Law, by which is not meant a Queſtion in Law; but a Harrin «- 
Thing which in Law avoids the Cauſe of Action, as Sale in * . 
Market overt, and without leaving a Cauſe of Action, it W. z. pra 
will amount to the General Iſſue; and this is the Reaſon mour &. Johr 
of Colour. Now here the Defendant hath ſhewed that the n 
Cattle were not the Plaintiff's, but that he took the Cattle 

of a Stranger, and imparcadit, whereby they were in cu- 

ſtodia legis ; whereas if he had faid cepit & detinuit, it 

might have been probably well enough. Then ſuppoſe the 
Hundred-Court might hold Plea of Replevin, which is hard 

to imagine, yet it muſt be as a Court. The Sheriff, before 

the Statute of AMarlbridge, could not grant a Replevin out 

of Court, much leſs a Hundred Court, or Court-Baron ; 

and that enables only the Sheriff to replevy out of Court: 


and how can a Thing be grafted on ja Preſcription, which 


had its Original by Act of Parliament. Jud pro Quer. 


Duke of Norfolk verſus Alderton. 


"Candalum Magnatum laid in Middleſex; and Motion putea Pack. 


kJ) made for changing the Venue on a common Aſfaaoit. 12 W. 3. % 


But Court refuſed it, and ſaid they would not, unlefs —_—_,. 
ſpecial Reaſons. 


Bennet verſus J. alboys. 


Salk. 212. 


L Reſpaſs for Breaking and entring his Cloſe; and tread- 5 Mod. 307. 


ing down his Grafs, Cc. necnon in eodem clauſo ve- Co = 
natns fait, Anglice did hunt, codem defendente exiftente ar- Declaration 
tifice inferiore, Ang] an inferior 'Tradeſman, viz. pannario, gn une, 
contra pacem & contra formam Hat. Verdict on Not fome Things 
guilty pro Quer; and moved in Arreſt of Judgment, that are within rhe 
the Con!ufion of contra formam Stat goes to the whole N 
Count, and it of the Treſpaſs contain d is not forbidden good, for as to 
by any Statue? wherefore the whole Count is void; and ot which 
| I I it Surpluſage 
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it was anſwered, that there were three ſeveral Treſpaſſes 
laid in the Count, which are diſtinct from e:ch other, and 
ſo many ſeveral Counts; fo that contra formam Stat goes 
only to the later, to which it is annexed. And Holt ſaid, 
if an Act of Parliament increaſes a Penalty, or deprives a 
Man of any Benefit which he had before at Common Law, 
then if you count on the Statute, and do not bring your 
ſelf within it, and conclude contra formam Stat, it is naught, 
And if there be no Act of Parliament at all, and you con- 
clude contra formam Stat, it is only Surpluſage; fo is Hard 
and Richill's Caſe, 1 ent. 103. But now the Queſtion is 
here, what ſhall be done on an Act that gives an Increaſe 
of Coſts, wherein it only reſtores the Common Jaw, which 
was taken away by 22 C 23 Car. 2. In this Count are ſeve- 
ral Treſpaſſes alledged, the later whercof is only within the 
Statute, and the Concluſion of the Count is contra forma, 
Gc. which tho in Grammatical Conſtruction it goes to the 
whole Count, yet in Law goes only to the Hunting not duly 
qualified ; and why may we not apply it only to the later 
Part, and reject it as to the reſt as Surpluſage; as was done 
on an Indictment in the Caſe of Page and Flartrood, Allen 
43, 44. Jud pro yer And that ſceing the Hunting and 
Breaking the Cloſe cannot be ſeparated, the Plaintiff ſhall 
have Coſts according to the new Statute. 
Parker and Meller. 
Vide 1 Vent. D Eplevin; Defendant pleaded in Bar Property, at the Time 
3 of the Taking, in a Stranger, and not in the Plaintiff 
3 Keb. 219, himſelf, and ſo prayed a Return; Plaintiff demurr'd. Per 
ent i. Cur : Property without Doubt may be pleaded in Bar of the 
in Replevin, Action in Replevin; and if it be in the Defendant, he may 
Pages in a pray a Return; but if it be in a Stranger, unleſs he hath 
good Plea in the Cuſtody by Bailment, and fo makes a fpecial Avowry, 
Bar. it is a Queſtion, whether he can have a Return. But after- 
Vide Mich. wards this 'Term, adjudg'd the Plea was good, tho' he had 
2 Ann. Pie made no Avowry at all, becauſe he had the firſt Poſſeſſion ; 
Saunders ix and it was not reaſonable the Plaintiff ſhould retain, having 
B. R. ac”. no Property; and fo adjudged that he ſhould have a Re- 
Si 


2 
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King verſus Page, Ingram & al. 


Ndictment for a Riot, a Calendar Month and a Day after 8 385 
I Riot committed, before Juſtices of Peace per Sacrament” . 
dnodecim, Cc. pro Domi no Rege præſentatum cxiſtit. This Inquitition is 
Indictment was on the Statute of 13 H. 4. c. 7. and refolved, 1 
that where the Inquiſition was on View, there the Sheriff be preſent; 
muſt be preſent; but not where the Inquiſition or Indict- and the E 
ment is after the Fact committed. 2dly, The Statute is 2 
only Mandatory to the Juſtices, under a Penalty, to make ter a Nlonch. 
Ing uifition within a Month, but does not prohibit the Doing 
it attcr the Month, which they may, if they will, lawfully 
do. 3dly, This being a ſpecial Inquiſition, it is always pro 
Domino Rege; but if it be at the Afﬀzes, or before Juſtices 
of Oyer and Terminer, then it is pro corpore Comitatus. 


Head verſus Tyler. 


He T. If there be a Copyhold Eſtate for Life, Re- 2 b. 5. 
mainder to B. if Tenant for Life forfeit, it is not Ported uf 
ſuch a Determination as to let in the Rema inder; but the Tenant for | 
Lord ſhall enjoy it during the Life of Tenant for Life. F.C” 
the Benefit of the Lord. 


Cholmely verſus Bloom. 


DE BT againſt the Defendant iz Cuſtodia Mareſch', on 5 Mod. 335. 
a Bond made at Cheſter ; the Defendant pleaded he Fan 4223 57. 
was, at the Time of exhibiting the Bill, an Inhabitant and mug fun 
notoriouſly converſant in the County Palatine of C. viz. at to, but a Plea 
Nantwich; which Plea the Plaintiff apprehending to be 1 14 
foreign Plea, he ſigned his Judgment, becauſe it was not no. 
ſworn to; and Cheſhire moved to ſet the Judgment aſide, 

becauſe it was not a foreign Plea; for Pleas to the Juriſ- 

diction of the Court are not ſuch; as Pleas of Ancient De- 

meſne, Privilege, (5c. and therefore are never ſworn to. But 

a foreign Plea is where the Defendant carries the Action out 

of the County where the Plaintiff had laid it; if the Action 

be tranſitory, there, if Defendant carries it into another 


County, Plea is naught, except in ſpecial Caſes; but if 
the Adi local, the removing it into another County, 
than wh Plaintiff had laid it, it is properly a foreign 

Rs Plea ; 


* 


_ 
Prey” OT 
ꝗ2ͤ— 
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Plea; which is not done in this Caſe; for here the Action 

is laid in Cheſbire, and the Defendant doth not in hi; Plea 

— it from thence. Quod Cu corcefit ; and Judgment 
ſet aſide. 


95  Sheppherd verſus Taylor. 


D:fvingas is þ* ROR in Replevin for taking fix Pewter Diſlics; 
the Execution I Defendant makes Conuſance, that a Judgment was had 
men un; in a Court-Baron againſt the Plaintiff; and that a Lerari 
Court-Baron, facias iflued out againſt him; upon which he took the Pewter 
an nota Diſhes; Plaintiff demurr'd, and had Judgment; and it was 
particular Cu- NOW affirmed : Becauſe a Diſtringas is the Execution on a 
flom. Judgment in a Court-Baron ; and not a Lecari facias, with- 
out a particular Cuſtom alledged, which is not done: And 
the Avowant ſhould not have begun with the Judgment 
firſt, but have ſhewn a Plaint enter d, and ſaperiude taliter 
proceſſum fuit ; and fo Judgment againſt him. 


Earl verſus Plummer. 


Dy by a Sheriff, for his Fecs for Executing an Ex- 

tendi facias returnable guinque Paſch; wherein he 
declared on a Statute made 29th of October 28 Eliz. De- 
fendant demurr'd to the Declaration; 1/f, Becauſe there is 
no ſuch Return as quizque Paſch. Sed non allocatur, bo- 
cauſe at moſt it is but an erroneous Writ ; and if the Party 
himfelf will take out ſach an erroneous Writ, he fhall not 
under Pretence thereof cheat the Sheriff of his Fees. 24lj, 
Becauſe the Seffion of Parliament did not commence on the 
29th of October, but on the 15th of Rb following. Sed rota 
Cur contra; For as it was now made appear from a Copy 


taken from the Parliament Rolls, and from 1 Anderſon 294, 


295. The Teſte of the Writs of Summons of that Parlia- 

ment were the 15 Sept. 28 Fl. appointing them to meet the 

15th of October following; and on the 8th of October the 

Parliament was prorogued to 27 Ocfob, and after to the 

29th of Oftpber ; and then the Parliament was adjourn d, 

but not prorogued till Febuary following. Jud pro ner 
F 


= Fiſher 


— — 
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Fiſher verſus Pomfret. 


E R Car: A Bill of Exchange payable to a Man and 
Po. , or to his Order only, was one and the fame. 


Ord. verſus Howard. 


F you plead Alience in Bar, you muſt lay a Place where Ahenee plead- 

he is born ; but if in Abatement, it is triable where the ed in Bar or 

Agton is brouge. | Sand. $ 
Poſtea Trin 10 W. 3. Williams v. Drury. 


Sir Roger Puleſtan verſus Sir Peter Warburton. 


TL Jeament on a Demiſe made 10th of 
bendum from the 25th of M. then laſt pait for five Years, 5 Met 332: 
dy Virtue whereof he enter'd and was poſſeſſed, till the De- tjeamen 
fendant April the 7th entered and ejected him; which De- brought on a 
claration was of Trin. Term laſt; Iſſue Not guilty ; Verdict r Ban ub. 
for the Plaintiff, on a Trial in Mich. Term laſt; and moved ſequent to the 
in Arreſt of Judgment, that it appears in the Declaration, F*&mene, not 
that the Plaintiff had no Cauſe of Action at the Time of 
the Action brought; and it was now moved, that being 
a plain Miſtake of the Clerk, it was amendable; but c- 
8 in Ejectment, which is a Creature of the Court's, 
et up to try a Title; wherein, according to every Day's 
Experience, the Defendant is 2 and ſometimes 
Plaintiff, and ſometimes the Term of the Demiſe is enlarged; 
and the Court gave] they would have it amend- 
ed, if they could, but they were Judges of Law and not of 
Equity; and if ſuch Amendments ſhould be ſuffered, great 
Incertaintics would be introduced; that if this be 
the Nature of Declarations would be alter d, and another 
Term would be counted on; and Jud t was now ſtaid: 
After which the Counſel of Plaintiff moved, that tho they 
could not have Judgment for the Recovery of their Term, 
yet they might for their Coſts and Damages, here being an 
Entry and Ouſter found, which is ſufficient to intitle them 
to that; as if the 'Term expires pending the Suit, the Plain- 
tif ſhall recover his Coſts and Damages, tho not his Term. 


il 1697. Hu- Salk. 48. 


Sed per Cnr contra; That in on of Expiration of a 'Term, 
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pending the Writ, the Court ſhall go on to Judgment, as 
to the Coſts and Damages; becauſe it was not the Plaintiff's 
Fault that the Term expired pendihg the Writ, and his 
Writ is not falſified thereby; but that otherwiſe it is in this 
Caſe, becauſe here is no Term at all; and the Reaſon of 
Damages in Ejectment is the Turning the Termor out of 
Poſſeſſion; and here it appears he had no Poſſeſſion at all: 
After it was agreed by Conſent they ſhould amend, and that 
the Judgment be for a Security ; and Defendant take a new 
Declaration; and Defendant to deliver Poſſeſſion, if Verdict 
be againſt him, and not bring Writ of Error. 


_ DE 
Term. Sanct. Trin. 
Anno 9 W. III. 1697. 


— — = N . a : 5 1 ; 6 
* 


*» ——— 


Return to a Lydſton verius Mayor and Bailiffs of Exeter. 
Mandamus | 


— HEY returned a Mandamus, and there was nei- 
Hand of the __O OO 

or or cen poration to it; and per Cur, it is well enough with- 
= qa out it; before the Statute of Jork, the Sheriff need 
Poſtea Mich. not have ſet his Hand to any Return. If the Return be falſe, 
Kun Bur. you may bring your Action againſt the whole Body Poli- 


of tick for making a falſe Return; and againſt a particular 


Perſon for procuring a falſe Return. 
. 


Hodgeſon 


dn ated e 
7 


N — 1g tc. 1 


CO Oo mn. . OOO Oo. 


4 r 2 w—_— 


— 
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Hodgeſon verſus Segrave. 


RIT of Error on a Judgment in the County Pala- Chancery wit 
tine of Cheſter ; Plaintiff in Error delay d to bring grant a Wit 

in the Record ; whereupon the Defendant moved for a Rule — — 
to bring it in, and for the Plaintiff to aſſign his Errors, or 2 Cenifcare 
otherwiſe that they might return a Nonproſi to which the dam the | 
Court ſaid, that their direct Way was to take a Certificate 0g. _ 
from the King's Bench Office, that the Record is not come the PlaintiF in 
in, and on ſhewing thereof in Chancery, they will have 1 2 
Writ De executione judicii of Courſe. inet 
| ter does not bring in the Record. 


Weſt and Cole. 


NDES% Aſumpſit, and Onantum mernit for Neat, potes Mich. 
| Drink and Lodging; and * Aſſumpfit and Onantum o W 3. Welt 
meruit, in the fame Declaration, for Wares fold; Judgment . 
by Default; Writ of Enquiry, and intire Damages given Writ of En- 

occaſione premifſorum : And Judgment moved to be ſtaid; be- Wiry intire 

cauſe in the ſecond Aſſumpfit and Quantum mernit there is — 2 
no Averment in facto of the Value of the Wares, and ſo Par of which 
is void, and for which no Damages can be given. A Opan- > Damages 

tum mernit for Wares fold, without Averment de fatto of yen, dat Part 
the Value, is naught ; but here being another 4ſſumpſit well ſhall be rejcet- 
laid, we will ſuppoſe all the Damages given for that, and g. Pia 


reject the other as Surpluſage, Vid.poſt.r31. 


Crawley verſus Blewett and Wolf Picecum Midd. 


CTION ſar Caſc for a falſe Return of Nulla bena p. fe Pact 
A Jour H' fa, when there were Goods ſufficient; and the 12 W. z 


Plaintiff declared on a Judgment in Communi Banco, and Freeman ». 


on Evidence produced a 


Copy of a Record Mich. 8 V. Nati not 0 


wherein was writ in the Margin Cook, (who is one of the be fer aſide, 


Prothonotaries of the Common Pleas,) but there was no tau Con- 
Placit coram, Cc. at the Top; for which Omiſſion the Do- 
fendant inſiſted that there was no fair Copy of a Record; 
that it did not appear who this Cook was. That the Plain- 
tiff declared of a Plea held before Sir G. Trehz, and it did 
not appear that the Record produced by him was ſuch a 
one; and of that Opinion was Holt, who tried the Cauſe ; 
N ie 
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which the Plaintiff perceiving was Nonſuit; and now the 
Plaintiff moved, tho in Strictneſs he ſſiould begin again, 
yet it being a hard Caſe, that the Nonſuit might be ſet 
alide, and they might try it de noo; G Holt, for- 
merly, and eſpecially in Twiſden's Time, if you had de- 

claxed that ſuch a one was impleaded in the K. B. per 
dull, if you had produced the Plea-Roll, wherein it is 
entered, that Memorand' ſuch a one came & obtalit billam, 
this was not adjudg d fufficient, unleſs you had alſo produ- 
ced a Copy of the Bill on the File, for Want of which 
there were frequent Nonſuits; tho I could never be of 
that Mind; and have on Debate ruled a Copy of the 
Plea-Roll to be a ſufficient Proof of the Bill. But in this 
Caſe the Defendant would not Conſent ; wherefore Court 
faid, they could not do it ; when he had, by his voluntary 
Act, put himſelf out of Court, they could not, by their 
own Authority, bring him in again. 9 5 


King verſus Melling. 

"" I Re 
grantable,afker A New Trial was never granted, after a Trial at Bar, 
Iriat at Bar, / purely for going again ; 
kei. King Jamess Time; but 

; alter, Reaſon, as Misbehaviour 


adus u, meanor. Ante 93. 


Craſcot and Warren. 


E. and ſpecial Verdict; the Cauſe was this: A 
Man poſſeſs d of a Term deviſed it to Infant in Fen- 
tre ſa mere, if it ſhould be a Son; and if it ſhould be a 
Son, and die during his Minority, then he deviſed it to his 
Grandſon; after which he died, leaving his Wife Executrix, 
and the Child was after born, and proved a Daughter; and 
it was adjudged, without Argument, that the Executrix, and 
not the Grandſon, ſhould have the Term; becauſe the Grand- 
ſon was not to have it, but upon a ent Contingency, 
713. the Birth of a Son, and his Death in his Infancy, which 
Condition muſt be firſt performed ; and it appears plainly, 
that the Intent of the 'Teſtator was that he ſhould not have 


t otherwiſe. 


Bacoi 


/ 
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Bacon verſus Debarry. 


EBT on a Bond conditioned, that the Defendant, gy. o 8 c. 
on Bchalf of De Kniter, ſhould ſtand to the Award Skin. 679. 
of C and A. of all Matters between the Defendant, as At- Sab. 413. 
torney to De Rutter, on the one Part, and the Plaintiff on — 
the other; concerning certain Accounts between the Plaintiff Award by At- 
and Te Rutter. Defendant pleads no Award made; Plaintiff —_— 
replies and ſets forth an Award; which he ſets forth to be wraey. 
made de Premiſſis, which was, that the Defendant, on Be- 
half of De Ruiter, ſhould pay to the Plaintiff 45 J. 6d. od. 
and that after that the Plaintiff and Defendant, on the Be- 
half of De Raiter, ſhould execute mutual Releaſes to each 
other, ad uſum corum alterins, of all Actions, Matters, (5c. 
concerning thoſe Accounts; and aſſigns a Breach in Non-pay- 
ment of the Money. Defendant demurs; and it was reſolved, 
iſt, The Submiſhon of the Debt is good; for the Defendant 
puts himſelf in the Place of De Raiter, and is bound to 
perform the Award. zd), That this Award is a void A- 
ward, becauſe not mutual, but of one Part only ; for firſt, 
the mutual Releaſes are to be made between the Plaintiff 
and Defendant, where they ought to have been between 
the Plaintiff and De Raiter, or to be delivered to Debarry, 
for the Uſe of De Nuiter; for a Releaſe to Debarry can 
dy no Means advantage De Rutter ; we if we 
have conſtrued it to be a Releafe to Debarry for De Ruiter, 
but the Words ad nſum alteriut corum exclude this Con- 
ſtruction. The laſt Time this Cafe was argued, Sir Barth. 
Shower inſiſted, that this Award was good, if there had been 
no Releaſes at all awarded, as to which there hath been 
ſome Doubt if ſuch Award be made de præmiſſu; which this 
is not. It is pleaded indeed, and averr'd to be de premiſſis, 
but when the Award is ſet out, that fays no ſuch Thing. 
Zut ſuppoſing it to have been made de præmiſſi, yet when 


be comes and does not reſt on that, there is a void Thing a- 


warded on the Behalf of De Ruiter. It is plain, that the Ar- 

| bitrators did not rely on the Payment of the Money to be z ter. ;. 
Satisfaction, but on the Releaſes too, which ſpoils the whole 

Award; and this is grounded on Capel and Holland's Caſe, Style 

44. Allen 10. 1 Rol. Abr. 254. and on Hall and Maſſye's Caſe, 

1 Rol. Ab. 254. If in this Caſe it had been ſaid, the Money 

ſhould have been paid in * of all 2 
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that they had examined all Accounts, and on ſtating thereof 
there had appeared fo much due to Bacon, and that they 


had awarded the Money to have been paid for all Accounts; 


the ſubſequent Matter would not have vitiated it; as in the 
Caſe of Parbidge and Raymond, 1 Rol. Abrids. 255. There— 
fore Jud pro Def. 


Freeman verſus Bernard. 


iSatl 60 S C & $/{-:27fit on the Sale of Hops. Defendant pleaded Sub- 


Car. 35. 1 mitlion to Arbitrators, who awarded, that each Party 
Conv. 44% ſhould releaſe all Actions to each other; that he tender'd 


tual Releaſes, ſuch a Releaſe, and was and ſtill is ready to releaſe, and 
and vothing ſo prays Judgment ſi atio. Plaintiff demurr'd ; Queſtion 


elle, ood. | | 5 | 
89 was, whether the Defendant's Plea was a good Bar: And 


12 W. z. Ano- Fjolt delivered the Opinion of the Court; and ſaid, there is 


Vide : 6, no Queſtion, but if they had awarded a Sum of Money to 


5. be paid, or a Horſe, or any Thing in Satisfaction, the very 
awarding of this, tho not actually delivered, would have 
been a good Bar. But now in this Caſe there is nothing 
awarded, but only a Way and Means mutually to diſcharge 


- all Actions: Now there is a great Difference between award- 
ing the Doing any Thing in Satisfaction, and the Awarding 


a Releaſe of an Action; for when a Thing is awarded to be 
done in Satisfaction, that raiſes a new Duty in lieu of the 
old one diſcharged; as if Money be awarded to be paid, 
Debt lies for it: But in the Cafe of a Releaſe, there is only 
a Method ordered to diſcharge the Action: If the Award it 
ſelf diſcharge the Action, there needs no Releaſe to be given, 
becauſe Action was gone before; but the Action being not 
diſcharged till the Releaſe comes, till it comes actually it 
cannot be a Bar. Jud pro Quer. 


Bennoyer verſus Brace. 
5 Mas. 336- O Lt. This Caſe ſtands for the Reſolution of the 


— 5 Court, on a Motion: Treſpaſs againſt four; Verdict, 
Death biene and Judgment for the Plaintift againſt four; all four bring 
fe in Ener 4 Writ of Error after Judgment given; one of them dies 
mutt be fug- before the Record certified, and Plaintiff takes out a Capias 
— hang ad (atisfaciend againſt the Survivors: Whereon two Queſtions 
| Execution can have been; 1/7, Whether, if Judgment be had againſt two 


be taken ont 0 28 Defendants, 


cn—_ ” 


r 


— 
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Defendants, and one dies, Execution may be had againſt 
the Survivor without Scire fac; which we hold it may. 
ſuppoling it to be within the Year; becauſe there is no 
Change of the Record at all; and it ſhall not be intended 
there was a Releaſe to the Party deceaſed. ' 24/y, Whether 
in this Cafe, when the Writ of Error abated by the Death 
of one of the Plaintiffs in Error, Execution might be taken 
out againſt the reſt, without appriſing the Court thereof; 
by the Writ of Error the Hands of the Court were tied up, 
ſo that they ought not to award Execution till they are ſa- 
tisfied their Hands are looſe. Now here is an Execution, 
without making this Matter appear to the Court, for which 
Reaſon it went out erroneouily; and therefore let Super- 
ſedeas go quia emanacit improvide, Oc. 


Prince verſus Molton. 


At TION on the Caſe, wherein Plaintiff declared, that Cant. 486. 


the 2d of July 6 Mill he was pofleſfsd of a Meadow 60 
next adjoining to a River, and to another Cloſe contiguous to — mb. 442: 
the ſaid River; which River, Time out of Mind, run through mages are gi- 
his Meadow to an antient Mill of the Defendant's, without z, for what 
any Overflowing. That the Defendant the 3d of Auguſt us ill. 
6 V. extended and enlarged the Foundation of his Mill Ante p. 127. 
further into the River, whereby he fo obſtructed the River, 
and exalted the Water, that it overflow'd and drown'd the 


_ Plaintiff's Meadow, per quod he loſt the Uſe and Profit 


thereof, from the aforeſaid 24 Day of July to the Time of 
exhibiting the Bill. Not guilty pleaded, and Verdict for 
Plaintiff, It was moved in Arreſt of Judgment, that intire 
Damages are given to the Plaintiff, and from the 2d of July 
to the zd of Auguſt he had no Damages at all, by his own 
ſhewing ; and it ſhall not be intended, that the Damages 
given by the Jury are only for the Time after the 3d of 
Anguft; for the Damages ſhall be underſtood to be given 
not according to Law, but according to the Allegation of 
the Plaintiff, who layeth his Damage; as reſolved in Harbin 
and Green's Caſe, Hob. 189. Moor 887. And firſt, all the 
Court, except Rookby, ſeemed to think it well enough; 
tor it may be the Plaintiff laid up his Meadow for Grafs 
trom the 2d of July; but after Judgment was arreſted; for 

tho he might loſe the Profit from that Time, he notwith- 

ſtanding could not loſe the Uſe ; if he had not faid (Uſum) 


they 
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85 they might have given Judgment for him; this Cafe is the 
= = with Harbin and Green. Judgment arreſted. 


King and Jeriſur, and Inhabitants of Cheſterfield. 


42 Boy was put out to a Barber for a Year to learn to 

Gar => A Shave, = to make Bob-Periwigs, according to Co- 

Comb. 443- yenants between the Barber and Sir Paul Fenkinſon, the 

= 4 ne” wb Boy's Maſter, to which Covenant the Boy was no Party; 
there being no and adjudged this made no Settlement, becauſe it is no Ser- 

hey ro vice; he being no more than a Boarder there for his Edu- 
gains no Set- cation, which ſhall not make a Settlement. 


Chickham verſus Dickſon. 


1 If one be ſued in the Spiritual Court, for 

== 1 25 an Eexleſiaſtical Matter, out of his Dioceſe, it is too 

r late to come after Sentence for « Prohibition ; becauſe the 

— party has affirmed the Juriſdiction: So if he be ſued for a 

not Jr Matter not belonging to Eccleſiaſtical Conuſance; but if it 

g. they have meddled with 

elongs not to them, a Prohibition ſhall 

go after Sentence; but ſecut, where that does not — 
on the Face of their Proceedings. 


| Mich. 
wy 3- Terremoulin aud Sandys. Poſtea p. 134. and Mich. 10 W. 3. Pool v. Gardner. 


Holt made this Rule be obſerved for the future ; that 
if a Man ſurrender himſelf on a Judgment given againſt 
him, and he be not charged within two Terms after the 
Judgment, he ſhall be diſc on common Bail ; but at 
the ſame 'Time he muſt bring a Certificate from the Clerk 
of the Errors, that there is no Writ of Error pending ; be- 
cauſe otherwiſe he might, by Writ of Error, cloſe up the 
Hands of the Plaintiff and dd 


Wrong. 


— Holt : When you plead Outlawry in Abatement, when 
2 you put your Pla in the Office, you muſt ſhew a Capias, 
ment. or ſome ſuch Matter, as may make the Outlawry appear; 
and not conclude only prout pates per Recordum, as you 

do when you plead it in Bar, and have Time to bring in 

the Record. oy * 
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Leaves verſus Bernard. 


CE on ſeveral Promiſes; Def" venit & defendit When » Sus 


vim © injuriam 8 Fc. & 3 Judicium de > 53 
narratione & quod 


caſſet. Plaintiff ug 
r udgmen 
rndent brought Writ of Error alledging, t final Judg- 32 
ment ought not to have been, but only a Reſpondeas ouſter © 
awarded, this Plea being only in Abatement, and not in 
Bar. Sed per Cur AM. of the K. B. wherc- 
ſoever you commence by Bill, a Praying r of the 
Count is a Plea in Bar; and in that Caſe, if plead in 
Abatement of the Count, you muſt not 14 ＋ 
the Count, and that the Count 3 quaſhed; but you 
m r 
quaſned. Judgment affirmed, 


Re verſus Haugh. 


Was indebted to 4. 2 C. in 32 quod 
A. accipere cellet ipſum C. fore debitorem ipſius A. 
2 1 duob lib eidem A. per B. tunc debit in vice 
loco ejuidem B. ſuper ſe ne & eidem A. promi ſit 
quod ipſe C. easdem quadraginta duas lib eidem A. ſolcere 
ellen. A. dies; his Executors, on this Promiſe, bring an 
Aſſumpſit againſt C. averring in their Count, that 4. the 


Teſta pred 


tor truſting to the faid Promiſe of C. accepit 
C. fore d:bitorem ipſius 4. without ſaying any Thing _w_ 
5 Mm 
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he diſcharged B. Non aſſumpſit pleaded ; Verdict and Judg- 
ment for the Plaintiff, Writ of Error brought in the Ex- 
chequer Chamber; where the Error inſiſted on was, that 
this is a void Mit, here being no good Conſideration ; 
for except PB. was difcharged, C. could not be chargeable ; 
ivr which Reaſon Blincow, Powel and M ard were of Opi- 
nien, Judgment ſhould be reverſed ; but Powts, Necill, Leck- 
Were and Tre by ; That this being after V erdict, they ſhould 
do what they could to help it; to which End they would 
not conſider it only as a Promife on the Part of C. for as 
ſuch it would not bind him, except B. was diſcharged ; but 
Vid. f Saund. they would conftrue it to be a mutual Promiſe, 072. that 
-19, 211. %* promiſed to 4. to pay the Debt of B. and 4. on the other 
= Side promilcd to diſcharge B. ſo that tho B. be not actually 
diſcharged, yet if 4. ſues him, he ſubjects himſelf to an 
Action for the Breach of his Promife. Jud affirm”. 


King verlus Broom in B. R. 


5 Mel. 340. R004], by Authority under the African Company, 
on. -— (who, by the King's Letters Patent, had Order to take 
By Admiral the Ships of Enemies, and diſpoſe them as they pleaſed;) 
Jaw, Pio... took a French Ship on the High Sea, and carried it into a 
zen from an River beyond Sca, and fold it there: This Ship, upon a ge- 
Euemy, with- neral Monition contra omnes gentes fix d upon the Exchange, 
or tereers an was condemned in the Admiralty for Prize; and the Grantee 
in the King. of the Perquilites of the Admiralty libell'd, in the Name of 
the King's Advocate, againſt Broten, reciting the Taking and 

the Condemnation; and that it was a Perquiſite of the Ad- 

miralty, and alledged, that Brom had not delivered the 

Ship on Requeſt, but had converted it, 6c. And Sentence 

was given againſt Broom in the Admiralty, from which he 

appeal'd to the Delegates; and now pray d a Prohibition, 
ſuggeſting, that the Matter aroſe iafra corpus Chu, and this 

is a plain Action of Trover : But againſt the Prohibition it 

was objected, 1ſt, That it is after Sentence, and to ſtop his 

' own Appeal; and for this cited 1 Cr. 69. Latch 253. Winch 8. 

Poſlea Mich. 2 Bro. 34. 12 Co. 77. 2Rol. Abr. 319. But per Cur , if a Pro- 
9 moulin ast hibition be not grantable after Sentence, they ſitting all 
Sandys. the Vacation may haſten the Sentence, and conclude the 
Partics before the Term ; and it is proper for the Party to 

appeal to ſuſpend the Sentence, till he may be relieved by 
Prohibition ; and where in the Libel, or Proceedings, it ap- 

pears that the Cauſe of Suit aroſe on the Land, they may be 

I pro- 
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p ohibited at any Time. 2dly, That this River did not ap- Ante p. 132 

pear to be Part of the Continent, or of the main Sea; and pode Mich. 

the Suggeſtion, that this is ira corpus Cum is not proper; 10 W. z. Poct 

becauſe beyond Sea there are no ſuch Diviſions by Counties. » Gardner 

But this was not regarded by the Court; that where the 

original Cauſe ariſes on the High Sea, the Admiralty ſhall 

hold Plea of the entire Suit, tho' other Matter ſubſequent 

ariſes on the Land. 3 Cy. 685. 2 Saund. 259. 1 Sid. 320. And 

it was reſolved by the whole Court, that tho', if Goods be 

taken from an Enemy, it veſts the Property in the Party 

taking them, by our Law; yet by the Admiralty Law, the 

of a Ship taken, without Letters of Mart, veſts in 
the King upon the Taking, and this on the High Sea; there- 
fore that which was taken was but in 'Truſt for the King, 
and he who took it is but accountable to him ; and for the 

Account, and _ the * in 1 4 
ralty very proper. i Party, who took this Shi 
— * it to Land, and there ſold * and converted it to bes 
own Uſe, this makes him a Wrong-Docr ab initio. Carpenter's 

Caſe, 8 Co. 146. And the Converſion on the Land is but one 
continued Act, with the Capture, and is Evidence to explain 
his Intent in the Capture, to ſhew his Breach of "Truſt on 

the Sea; and as Caſes very ſtrong in this Caſe were cited, 
1 Sid. 320, 367. 2 Saund. 259. Palm. 96. 2 Rol. Rep. 157. 
and Rule for Prohibition diſcharged. - 


DE 


Term. Sanct. Mich. 


Anno 9 W. III. in B. R. 169). 


a — nn — 


* 


Rich. Raines, Judge of the Pre- 


King verſus Sir 


rogative Court. 
te NE John Gray died in April laſt, making two Ex- 
— uk. ecutors, — the 2oth of April laſt, brought the 


Will into Court to be proved; where, the Will 
being litigated, Proceſs iſſued to all Parties con- 
cern'd, and among others to Francis Gray, Brother to 
the Deceaſed, who refuſed to appear, and fo was adjudged 
in Contempt; but the others appeared, and the Cauſe was 
ſet down for Sentence 25 October, which is Monday next. 
But the laſt Day of laſt 'Term, on a Motion of Courſe by 
the Procurement of Francis Gray, a Mandamus, on Sug- 
geſtion that F. Gray died Inteſtate, was granted to the Judge 
of the Prerogative Court, commanding him to grant Admi- 
niſtration; which Writ was returnable this Day 23 OFffober : 
And now Northey prayed the Writ might be ſuperſeded; 
becauſe it was a Surpriſe to the Court, who would not 
have granted it, if they had been appriſed of the Matter; 
for by this Means the Spiritual Court would be ouſted 
of its Juriſdiction; for if the Judge return it was litiga- 
ted before him, that Return perhaps might be inſuſficient, 
and fo a peremptory Mandamus granted; or if he return, 
that there was a Will made, they would try in an Action the 
Validity of the Will : And the whole Court gave Judgment, 
that the Writ ſhould be ſuperſeded ; and eſpecially as this 
Caſe is, where Party might have litigated it in the Spiri- 
tual Court, where he would not appear, but is in Contempt. 
And Flolt added, that ſuppoſing they ſhould not —_— 
I 


a Will. 
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the Writ, yet it would not be any Advantage to them; for 
ſuppoting Sir Richard Raines ſhould return, that there was a 
Will made, he might go on and prove the Will, and in their 
Action on a falſe Return, give the Probate in Evidence, 
which Probate, as long as it ſtands in Force, ſhall conclude 
all others from ſaying the contrary ; to which End he quo- 
ted an Anonymus Cate, adjudged in Keeking's Time: An Ex- 
ecutor brought an Action, producing his 'Feſtamentary Let- 
ters; Defendant pleaded he was not Executor, which ac- 
cording to Henſloe's Cafe is triable per Pais; in the Trial 
| whereof, at Gmld-hall before Keeling, the Plaintiff gave no 
other Evidence than the Probate under Seal, which Keeling 
allowed to be ſufficient ; and after, on Motion here, all the 
Judges concurred with him; becauſe they having Jurifdic- 
tion of the Cauſe, it was an undeniable Evidence, which 
ſhould conclude all others from ſaying the contrary. 


Sir Samuel Grimſton verſus Moreley. 


A AOTION to ſtay the Entry of a Judgment, on a The aa of 
VI Verdict againſt the Defendant; the Cafe was: The Parliament 
Defendant owed the Plaintiff Rent, and being indebtcd to — 
ſeveral others, he took Advantage of the late Act of Parlia- extends to 
ment for the Relief of Debtors; and before the Trial, got anf erſons ; 
two Thirds in Number and Value to agree to his Compo- A ang 
| ſition; notwithſtanding Verdict was againſt him; and now ing their Per- 
pray'd to ſtay the Entry of the Judgment, becauſe eo in- ® m 
ſtante that the two Thirds ſigned, the Plaintiff was bound; 
and ſhould the Judgment be enter d, the Defendant would 
| loſe the Benefit of the Act, becauſe Judgments are excepted 
therein. Sed per Cur, The Deſign of the Act was only to 
diſcharge the Body, that it ſhould not be liable to be taken, 
and was not intended to take away any other Security, 
whereby a Man might come by his Debt without meddling 
with his Body; now in this Caſe there was an Action com- 
menced, the Defendant was out on Bail, and if the Plaintiff 
can come at the End of his Suit, without meddling with his 
Body, we cannot hinder him, at leaſt on Motion. But if you 
think you have the Law on your Side, you may have your 
Audita querela ; or if he takes the Body in Execution, you 
may come before a Judge, who will diſcharge him. But 
let Plaintiſt, if he will, enter his Judgment on the Verdict. 


Nn Trantor, 


5 
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Trantor, al Trantrel, verſus Duggan. 
mans OTION for a Prohibition to the Grand Seffions of 


jy Radnor, becauſe on an Engliſh Bill in Equity there 
anſwering 2 they had granted a Sequeſtration; whereas by the Law of 
— el the Land, no Man ought to be ſubpenaed to anſwer an 
Grand Se.. J 2 6670 Bill in thoſe Courts, unleſs he lives and be per- 
— 3 fonally e rved there, that is within the Juriſdition thereof; 


— Court were of Opinion to grant a Prohibition; 


reien but ordered them to ſhew Cauſe the firſt Day of next Tem. 


— Vide poſtea Hill. 9 V. 3. Trantor v. Dagg an. 


lakes - Sy tht: A "Tenancy eſcheat to the Lord it becomes 
he Manor. Part of the Manor; but if the Lord purchaſe Part, it is 
only holden of the Manor, and not Part of it; but the 


2 and Services are Part. 


King and Elizabeth Aſply. 


Order of Set- OTION to quaſh an Order of Seſſions; becauſe it is 
== not ſaid that the Juſtices, by whom the Order was 
made by Juſti- made, were of the Diviſion. Sed per Car: That is but di- 
was rectory ; for there may be no Juſtices of the Divifion. Di- 
r viſion is not known in our Law, but of the Counties into 


Hundreds ; and by that Expreſſion in that Statute is meant to 
go to the next Juſtice. 


Donford Attorney of X. B. and Ellys. 


Tieſpaſs will III. aintiff — in Ejectment at York; Defendant 
OT brought Writ of Error, and gave Bail according to 
Recovery in the Stat. 16 (5 17 W. 2 after which the Plaintiff, 
EjeAment, pending the Writ of Error, brought Treſpaſs for the mean 
Error pend- Profits; and Cheſhire prayed the Court — ſtop this Ac- 
r for if Judgment be affirmed, or the Plainti in Error 

nonſuited, he is to have his Damages on a Writ of Enquiry, 
according to the ſame Statute; and if he ſhould recover 
Damages in this Action, he would be doubly fatisfied ; but 
Court refuſed to ſtop the Plaintiff; for that it may be the 
Writ of Error was brought for Delay; and — it was 


1 not 
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not, and the Plaintiff recovercd in Treſpaſs, that Recovery 
might be given in Evidence to a Jury, on a Writ of En- 


quiry, to leſſen the Damages. 


Selby verſus Ruſſell. 


TAEBT on a Bond for the Performance of an Award ; Comb. 456. 
and it was inſiſted on for the Defendant , that the t. 
Award was void, becauſe there was no final Determination abſolute, wich 


of the Matter ſubmitted, but ſeveral Things ſeem'd to be ot Reference 


ſubmitted to a future Determination ; of which Opinion 3 


the Court ſeemed to be; Holt ſaying, that where Matters 
are ſubmitted, they ought to award all abſolutely, without 
referring to any future Examination; and that he knew but 
one Caſe where Arbitrators may refer to a future Act; and 
that is, where they award the Payment of ſuch Coſts as an 
Officer of the Court ſhall tax, which has been allowed. 
Sed adjourn. 


King verſus Griebe. 
Nformation at Common Law for wilful and corrupt Per- Sal. 513. 


jury; which ſets forth, that there was a Trial in Re- 51%. 343 
plevin in the C. B. between Richard and Corneford, wherein — 3 


the Plaintiff, to maintain his Title, produced two Deeds of nd my 


Leaſe and Releaſe bearing Date the 15th and 16th of J// Thin dat 
1681. which where witneſſed by Richard Strode, who ſaw was certainly 
the Execution thereof at Albemarle Houſe, about the Time re 
of the Date thereof; and that the Defendant being pro- 

_ duced as a Witneſs on the Part of Corzeford, the Defen- 

dant ſwore, that about the Middle of July 1681. he was at 
Newnham, quandam do mum cocat Newnham in parochia de 
Plimpton Santis Marie, in Con Devon, innuendo, abi revera 

the ſaid Mr. Strode, at any Time in the ſaid Month of July, 

uon fuit apud Newnham præd. Defendant was found guil- 

ty; and upon Motion in Arreſt of Judgment, the Court gave 

their Opinions ſeriatim. Eyres : I ſhall firſt conſider, whe- 

ther the Words laid to be ſpoken by the Defendant be cer- 

tain enough, without the Iannendo, to make them material 

to the Point in Iſſue; and ſecondly, ſuppoling them not to 

be ſo, whether the Izune udo will help it. 


If, If 


—B IE 
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2 Cr. 126. 


1, If a Man ſwears falfly in a Thing which is immaterial, 
it is no corrupt Perjury. 3 Iaſt. 164, 167. It is the Injury done 
to the Party, by the falſe Oath, that makes the Greatneſs of 
the Crime. 2 Bulſtrade 150. 11 Co. 115. 1 Cr. 35 3. Hob. 53. 
2 Rol. Re p. 369. Neg. 111. 2 Rol. Rol. 41. By all which Caſes 
it appears, that to make Perjury, the falſe Oath muſt be 
material to the Point in Iſſue; if Srrode's being at Neten- 
ham, will not hinder his being at 4/bemarle Houſe, then 
there is no Contradiction in his Evidence; and for ought 
appears, Newnham might be near Abe marle Houſe ; and if 
fo, then it is not material. But the King's Counſel inſiſted, 
that tho on Indictments on the Statute, it be neceſſary the 


falſe Oath ſhould be material to the Point in Iſſue; yet is 


it not fo on Indictments at Common Law; for there, tho 
the Oath be immaterial, yet if it be falſe, it is Perjury : But 
I do not underſtand this Diſtinction; for the Statute docs 
not alter the Nature of Perjury, but only inflicts a greater 
Penalty, diſabling a Man, on a Conviction thereupon, to be a 


| Witneſs; whereas at Common Law, the King may pardon the 


Guilt, and by Confequence may wipe away the Difability. 


The Caſe of Howell Gwin, Style 336. and Parriss Cafe, 


ec. 111. were Indictments at Common Law. 2dly, The 
Iunnendo will not ſupply it; for it is very unreaſonable, thut 
when a Man's own Words will not imply Perjury in them- 
ſelves, that another Man's Conſtruction ſhould make them 
amount to it. The Caſe of the Manor of S$zaverton is very 
ſtrong in this Matter, 3 Cr. 438. Where there is ſufficient 
Matter before, to which an Inauendo may relate, there it 
may be aſcertained thereby; but now in this Caſe, there is 
no precedent Matter to which it may relate, fo that the Ix- 
nuc udo is altogether foreign, and impoſes a Senſe on a 
Man's Words which he never meant. | T 
Tirton of the ſame Opinion; and cited Palmer 535. Sid. 
118. Hetl. 97. 2 Rol. Rep. 368. and ſaid, it does not appear 
to concern the Matter in Queſtion, or to be material ; 
it had been 2 to have ask d him what Netunbam he 
meant, and ſo to have brought it to a Certainty; but ſince 
it is not fo, the Iunnendo will not help it; and for that 
he cited 1 Rol. 4b. 83. 2 Bulſt. $1, $2. 1 Vent. 339. Nile. 
21. 3 Bulſt. 150. Hob. 45. Hutt. 44. Rookby acc, All Mat- 
ters charged in Matter of Crime ought to be certain; this 
is a Crime concerning a Placc, but the Charge is not cer- 
tain where the Place was. 
Holt acc; I am perſwaded in my Conſcience that he is 
guilty of a wilful and corrupt Perjury ; and if I could, by 
I any 


ä „%“ „% „„ 
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any Rules of Law, have gwen Judgment, I would. In 


Speaking to this Matter, I ſhall confider the Inſufficiency of 
the Information, omitting the Iunnendo; and fo it is no 
more than if he had ſwore Hrode was at Newnham pred. 
2dly, With the I. uur udo. zaly, 1 ſhall conſidor the Aſſign- 
ment of the Perjury it ſelf; whether the Perjury muſt not 
have a particular Relation to the Newnham mentioned in 
the Inunc udo. 1ſt, If the Junuendo had been omitted, it 
had not been good; for N:exham muſt be underſtood a 
Vill, Hamlet, or Place out of a Vill; if you will aſcertain 
a Will, you muſt ſhew in what County it is, for otherwiſe 
it is but an IJadioidunm cagum, which is fo very plain 
that there needs no Authority for it ; but however I quote 
theſe two, 34 II. 6. 49, 60. 4 JI. 8.8. It is true, in ſome 
Ciſes the Vill muſt be in that County, by Intendment, in 


which the Action is brought; as in Treſpaſs in Middleſex, 2 Co. 96: 


and the Place be laid in H/izgton generally, Mlingtos ſhall 
be intended to be in Middleſex: but in collateral Matters, 
as in this Caſe, it is otherwiſe. All Courts muſt take No- 
tice of Counties, but not of particular Vills; fo that if 
N-conham be uncertain, and you aſſign the Perjury at News- 
ham pred, it is all uncertain. 2dly, The Innnendo cannot 
ſupply that Incertainty, for the Iunnendo ſignifies otherwiſe 
than is {ignified by the Oath ; what he ſwore does not at all 
import Mr. Strode's being at Newnham in Devonſhire. 
Newnham, by common Intendment, is a Vill, and the I- 
nue udo is of a Houſe ; no Innuendo can ſupply the Defe& of 
any Certainty that was neceſſary before; a bare and 


naked Innuendo fignifies nothing, unleſs the Words them 
ſelves import the fame; or there be ſome certain Fact to 


which it may be applied, or from whence it may be in- 
ferred, that the Man meant the Thing, without the Help 
of an [nnnendo. There is a very good Account in 4 Co. 17. 
of the Uſe of an Izmuendo. If the Words be actionable, it 
will ſerve to explain, and is of the ſame Uſe as pred, 
Miles and Jacob's Caſe, Hob. 6. and the Anonym Caſe, 3 
Cr. 428. which is the King and Boew/r, the Roll whereof 
I have ufed, and find it to be according to the Report, 
and is exactly our Caſe; and there is ſurely as much Cer- 
tainty required in Informations and Indictments, as in Actions 
on the Caſe. 1 Iaſt. 303. And it would be extraordinary, 
that a Man ſhould not be liable in an Action for Damages 
for what he means, and yet be liable to be convicted on 
Perjury on an Information. If Strode had brought an Ac- 
tion for Slandering his Title to Næumbam, and laid it in this 


O o : Manner, 
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Manner, as this Information is, it would be nauglit; but 
he ſhould ſay, that he was ſeiſed in Fee of a certain Houſe 
called Netumbam, in Plimptos in Cm Devon, and the De- 
fendant ſpoke theſe Words, Mr. Krode has no Title to 
Newnham, Innuendo Newnham prediftam”, that had been 
good; for it is a ſufficient Averment, and will have Relation 
to what was alledged before ; here you would perjure a Man, 
not for what he ſwore, but for what he meant ; and yet an 
Inunendo is never put in Iſſue, or any Body put to prove 
it, for it is but a Conſequence of a certain Matter alledged 

ore: If it had been ſaid, that there was a Debate in the 


forma 
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ficant, and therefore it cannot be left out. They objected 

further, that there was a Verdict, but that cannot help; for 
it is againſt the Rules of Law to put a Man's Intent in 
lijue ; and what cannot be proved; or put in Iſſue, the Ver- 
dict cannot find. Then as to this being an Information at 
Common Law, there is no Reaſon why that ſhould not be 
as certain as if it were on a Statute: The Statute makes no in the Caſe of 
new Offence, but only gives a new Puniſhment in thoſe 7* x. #-m- 
Caſes to which it extends. Perjury at Common Law was Gee. ;. Ld 
an infamous Fact before any Statute made; the firſt of C.J. Raymond 
which is 11 H. 7. the Puniſhment by Statute is much the n n Cai 
ſame as at Common Law, but in ſome Inſtances it varies; in the Houle 
by Statute, if a Man pays 20 J. he ſhall not be ſet in the Pil- of Lad. 
lory ; but at Common Law he may, and be fin d a greater 
Sum; it is Part of the Judgment by the Statute, that he 
ſhould be difabled from being a Witneſs, and that the 
King cannot pardon ; but the ſame Certainty is required in 
both; therefore let Judgment be arreſted; | 


Andy was Proprietor of a Ship, called the Conflant Mary can. 423 
in the Year 1689. and ſent her to Sea, where ſhe was — = 
taken off of Zarmouth Super altum mare by Dubart a Dun = 
. 
ip being at Spit be. ndjs ſeis. by iralty e mare, 
ralty Court by Sandy; in cauſa proprietatis againſt the faid aid ; Court 
Ship; and then Terremonlin came in pro intereſſe ſuo; and ar r. whe” 
ſuggeſts, that the Ship was his, and that he had been in ton mould go. 
Poſſeſſion of her three Years laſt paſt, and prayed his Poſ- 
ſeſſion might be reſtored ; whereupon Sandys put in his Li- 
bel, that he was poſſeſſed of the faid Ship divers Years till 
1689. that then the ſaid Ship was forcibly taken away from 
him, without ſaying Super altam mare, and thereupon pray d 
Reſtitution. Terre mom comes in and replies, that the Ship 


1 Vent. 308, the original Cauſe, tho a Civil Law Queſtion arife, they 

** ſhall not have Juri'diction; and if they have Juriſdiction, 

and a Common Law Queſtion arife, yet they ſhall deter- 
mine it; and per Helt and Rookby, a Prohibition ſhould go, 
becauſe the Libel was a bare Replevin at Common Law. 
But Tyrton and Eyres held otherwiſe; becauſe it appeared 
by ſubſequent Allegation, that the Capture was Super altum 
mare; and fo Rule for Prohibition was diſcharged. 


Sutton verſus Moody. 


Salk. 556. 1 Onare clauſum fregit & ibidem venatus eft G 
on, #5% I cuniculos ſuos cepit. Verdict pro Ower, and intire 
Vide lu la Damages given; and moved in Arreſt of Judgment that 
Lib. 1. Tit. 1. the Count was ill; becauſe the Owner of the Ground hath 
8 no Property in the Conies, and therefore cannot be ſaid ſaof; 
Things fere and cited 1 Cr. 55 3. But on the other Side it was faid, that 
—. 4 Precedents were both Ways; and cited 1 Broepnl. 167. Godb. 
the Soil, while 174+ Newton and Richards ; 222 Warrenna is a 
they are there. Property ratione privilegii, and then there is a Property 
ratione ſoli, both which Properties are local. Now a Man 
may have a Warren in another Man's Ground; as a Man 
may have Warren by Grant or Preſcription in his own 
Ground, after which he may alien the Ground, and reſerve 
the Liberty of the Warren ; which Liberty ratione privilegis 
deſtroys or rather ſuſpends the Privilege ratioze ſol; ; ſo that 
the P of the Conies is in him that has the Warren; 
whereas iſe the Property of the Conies, whether 
wild or tame, is in the Owner of the Ground where they 
are, while they continue there, as much as if he had a 
Warren, the Warren making not the Conies to be more or 
leſs his; the Privilege of a Warren only giving a Man Li- 
berty to imploy his Ground in the Keeping of Conies, which 
otherwiſe he cannot do. Fud' pro Oxer. 
Note; This Caſe was quoted and agreed for Law in B. R. 
Mich. 4 Ann. in the Caſe of Keble v. Hickeringle. 


2 55 Greenhill 


— 
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Greenhill verſus 9 beppherd. 


F the Defendant pleads a Plea in Abatement, and Plaintiff If Plaintif 


confefles ir, the Plaintiff thereby faves Colts, Per Ci, 


Sutton verſus Moody. 


HEN we gave Judgment in this Caſe I mentioned 
12 J. 8. F. 9. which was this: One hunted in a Fo- 

reſt and rousd a Deer therein, and ran him into another 

an's Ground, and the Foreſter made freſh Purſuit ; and 

it was held, that in regard the Forcſt was a Place of Pri- 

rilege, the Foreſter making freſh Purſuit, he may retake 

the Deer in another Man's Ground; they held alfo, that if 2 Bulſt 60. 
a Man ſtarts Game in his own Ground, and hunts it into his 3 * 
Neighbour's Ground, and there kills it, yet in Regard of Cre. Ja. 324. 
his firſt Starting and Purſuit, the Property is ſtill in him; and Poph. 162 & 
it may be inferred from that Caſe, that if I ſtart Game in 

one Man's Ground which is not my own, and hunt it into 

another Man's Ground, and there kill it, the Property is 

in me; becauſe the Party, in whoſe Ground it was ſtarted, 

having no Privilege, he cannot come and take it. I will 

alſo Mind you of a Caſe, Paſch. 23 C. 2. Ahbford and Pol- 

lee, in this Court; Treſpaſs quare piſcatus eft in piſcaria, 3 Lev. 227. 
without ſaying ſeparali or libera, and piſces ſuos cepit, which 

atter Verdict was held well; tho in a ſeveral Piſcary, the 

Fiſh are as much at Libcrty as Game on any common 

Ground, | 


Greenvell and The Cenſor of the College of Phy- 


ſicians. 


Reſpaſs for a falſe Impriſonment. Defendant pleaded — wad, 21 
£ quod recordat um exiftit in fcriptis, Oc. that he was Thing 00 
convicted pro mala praxi before them, for which they by Law to 
committed him to Newzate, Gc. and now moved for the — 1 tek 
Plaintiff, that they might have a Sight and a Copy of the canncr be de- 
Conviction, for otherwiſe it would be impoſſible for them manded of ir, 
to reply; for ſeeing they had not pleaded a Profert, they ©: 
could not have Oyer. Holt: We are of Opinion, we cannot 
oblige them ſo to do; becauſe it would be contrary to all 


P P Rule; 


— —ͤ —̃ — 
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Rule; for where a Releaſe or other Thing is pleaded, an 
it is not by Law to be ſhewn in Court, there you cannot 
crave Oyer, or demand a Copy thereof. And this is diffe- 
rent from the Caſe of Copies of Court-Roll, or a Book of 
a Corporation; for if an Iflue be to be tried concerning a 
Copyhold, the Copy holder ſhall take Copics of the Rolle; 
becauſe he has an Intercſt in the Rolls of the Manor to 
make out his Title; fo of an Action of a falſe Return a- 
Puts pack, Cainſt a Corporation, when a Man is turn'd out, the Book; 
12 W. z. Dr. of the Corporation are publick Things, and concern him, 
Greenville v. and therefore on a Trial he hath Liberty to take Copics. / 
— 30:4 think the Conviction in this Cafe not juſtifiable, you 
may remove it hither by Certiorari. 


Smallcomb verſus Sir Owen Buckingham; and ver- 
tus Mills late Vicecom' Lond' and Croſſe. 


2 419- HE Caſe was this: One Fox was indebted to the 
2 Plaintiff, and gave him a Judgment; upon which a 


The fir : Fi” fac” was taken out, which bore Teſfe the 3 iſt of Ja- 
fa, denen vary, and was delivered to the Sheriff the Day after; who 
mould be firg took Fox's Goods in Execution thereon, and made a Bar- 
executed ; but gain and Sale of the ſame, and the Bargainee aſſigned them 
ke 9% to the Plaintiff; but it happen'd, that the Defendant Cyoſſe 
the Execution took out a Fr fac” againſt the ſame Fox, teſted after the Plain- 
is good; and tiff s, but delivered an Hour before his, on which the Sheriff 
8 = took in Exccution the Goods of Fox ſo bargained and fold, 
medy againſt and in the Plaintiff's Hand, for which he brought Trover. 
— This Cafe was tried at Gzild-hall, and a Caſe was made 
of it, for to have the Opinion of the Court; and they all 

agreed, that if there be two H facias's, and one be deli- 

vered to the Sheriff one Day, and the other another Day, 

and the Sheriff firſt executes the laſt E' fac, that the Exc- 

cution is good, and the Sale thereupon good; and he, who 

delivered his firſt, muſt have his Remedy againſt the Sheriff; 

becauſe otherwife the Conſequence would be miſchievous, 

and the Execution of the Law would be perilous to Buyers ; 

the Meaing of binding of the Goods by a F fac” being 

only in Relation to the Party himſelf, and not only to the 
Execution of the Law : As ſuppoſe, before the Statutc, a 

Man took Exccution the firſt Day of the Term, and with- 

in a Week after another took out a ſecond H / againſt 

the ſame Perſon, teſted a Week after, and he that has the 

firſt E. fac will keep it in his Pocket, and the other 8 

I ar 


Term. S. Mich. 9 W. III. 1697. 147 


and delivers his to the Sheriff, and gets it executed, is it any 

Reaſon, that he that had the firſt ſhall come and defeat 

cher by the Execution of the ſecond ; but if he delivers it 

to tac Sherift, and the Sheriff executes the ſecond, and omits 

the tirſt, then may he have his Remedy againſt the Sheriff 

for the Wrong done him; now here in this Cafe, we doubt 

not but upon this Statute, there is a Prins & Poſterins in 

a Day; and that if the two Fieri facias's are delivered to 

the Sheriff on one Day, he hath not Election, but ought to 

execute the Writ firſt delivered to him; but if the Sheriff 

doth execute the laſt firſt, the Execution is good; and he who 

had the firſt Writ muſt have his Remedy againſt the Sheriff, 

if he hath done him any Wrong thereby ; tho' we do not 
think he hath done him any in this Cafe, becauſe he who had 
the firſt Writ never defired any Warrant from the Sheriff; 

and it is plain was deſigned purely as a Screen to preſerve 

the Party from the Execution of the ſecond Fi fac; there- 

fore let the Plaintiff have his Judgment. 


Winter verſus Lovedurr. 


L Ja&ment ; fpecial Verdict, that the Lands in the Decla- Salk. 537. 
tion are Cuſtomary Lands, Part of the Manor of G. 2 

demiſable Time out of Mind by Copy of Court- Roll, for zs. 

T if: or Ives, at the Will of the Lord, according to the Copyheld 

Cuſtam of the Manor. That George Parzlett Eſq; 8 

ſ.1s'd of the ſaid Manor in Fee, and had Iſſue Edw. Pau- meſnes of che 

lett; that the 7th of January 9 Fac. George Parwlett by Manor. 

Decd indented between him and Elizabeth his Wife on the 

firſt Part, Hugh Worth of the ſecond, and Dorothy Mort h 

his Daughter on the third Part, in Conſideration of a Mar- 

riage to be had between Edward Pawlett and Dorothy 

IForth, and of a Portion to be paid, conveyed the ſaid Ma- 

nor, and divers other Lands in B. and S. to the Uſe of him- 

{If ior Life; then to Edward Pawlett in Tail; Remainder 

to Lim and his own right Heirs; with this Proziſo, (whereon 

the Qu1cſtion depends), that it ſhall be lawful for the ſaid 

George Parzlett, during his natural Life, and after his De- 

ccaſe, to the faid Elizabeth his Wife, during her Life, by 

their ſeveral Deeds indented, to demiſe the ſaid Lands, or 

any Part thereof, either in Poſſeſſion for one, two or three 

Lives, or for the Term of thirty Years; or for any other 

Term or Number of Years determinable on one, two or 

three Lives; or in Reverſion for one or two Lives, or for 
the 


9 
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the Term of thirty Years, or for any other Term or Num- 
ber determinable on one or two Lives; fo as the ſaid De- 
miſe ſhall not be made of any Antient Demeſne Lands Par- 
cel of the Premiſſes; or of any other Lands, which for the 
Space of ſeven Years laſt paſt have been uſed as the Demeſne 


Lands of the Manor, and fo as the antient Rent be referved. 


They find, that the Marriage between Edward and Dorothy 
tock Effect; that Edward Pacwwltt had Iflue four Daugh- 
ters and no Son, ig. Mary, Anne, Sarah and Katherine; 
that Mary married James Glaſſe broob, who are the Leſſors 
of the Plaintiff; then they find, that George Pactlett by 


Indenture 2oth of March 11 Car. 1. between him and Ro- 


bert Blanchflower, reciting, that Richard Blanchflower held 
the Lands in Que ſtion by Copy of Court-Roll for his own 
Life, and the Life of Joan his Wife, granted the fame in 
Contideration of 60 J. to Robert Blanchflower, from and 
after the Death, Forfeiture, cr other Determination of the 
Eſtate of Kichard Blanchfiower, and Joan his Wife, for the 
Term of thirty Years; they find the Marriage-Money paid; 


that at the Time of the ſaid Demiſe, theſe Lands were Co- 


pyhold Lands, Parcel of the ſaid Manor of G. They find, 
that there is a Capital Mefluage, and divers Acres of Land, 
Parcel of that Manor, which were always held in Demefne ; 
then they find the Death of G. Pawlett, Eliz. Parlett, 
Rich. Blanchflower and Joan his Wife; that Robert Blauc h- 
Hoteer enter d, and was poſſeſd d of theſe Lands, by Virtue 
of which he aſſign d to the Defendnnt Locedurr, and then 
conclude ſpecially. Eyres : The Caſe is but this: Tenant 
for Life, Remainder in Tail of a Manor, with Power in 
Tenant in Tail of the Manor to make Leaſes in Reverſion 
for one or two Lives, or for the Term of thirty Years, or 
any Number of Years determinable on one or two Lives ; 
fo that ſuch Demiſe be not of the Antient Demeſne Lands, 
rendring the antient Rent; then 'Tenant for Life makes a 
Leaſe of a Copyhold Eſtate of the ſaid Manor for thirty 
Years, to commence after the Determination of the Eſtate 
of two Perſons, whoſe Lives were then upon it; wher - 
upon the general Queſtion is, whether this be a good Leaſe 
according to the ſaid Power; which ſubdivides it ſelf into 
two Queſtions, 1/f, Whether it warrants a Leaſe in Re- 


verſion for thirty Years abfolute. 2. Admitting it doth, 


Whether this Power warrants a Leaſe of Copy hold Fliatc. 
And per Exres and Turton, this Power warrants a I.cale 
for thirty Years abſolute; becauſe the Words themſelves 
are expreſs, and cannot without Force be otherwiſe under- 

* ſtood ; 


A * 


F * 4 
— EET — OY * 


that which is in his own Hands actually. 2 Cr. 559. 4 Co. 


Demeſne Lands of the Manor, for in vulgar 
time they are not fo, but becauſe to underſtand them other- 


Lias Caſe. 77. 222. 2 Cr. 328. Jud pro Oner. 


— * 
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ſtood; for the Leaſes in Reverſion are to be for one or two 
Lives, or for thirty Years, or for any Number of Years, 
determinable on one or two Lives; which are three diſtinct 
Limitations, different from each other, and fo different from 
Finche's Caſe, 6 Cv. 39. the Reduplication of the Particle 
(or) making them plainly diſtinct; and if the ſecond Para- 
graph ſhould be connected with the third, then the Par- 
ticularizing of the thirty Years would be to no Purpoſe, 
becauſe included in the general Term of any Number of 
Years. Then as to the ſecond Queſtion, we are of Opinion 
that this Power docs not warrant the Leaſing of the Copy- 


hold Lands, being reſtrained with the Ita quad ſuch De- 


miſe be not made of the Demeſne Lands; becauſe the Co- 
pyhold Lands are Part of the Dentcſne Lands of a Manor, 
the Frechold being in the Lord, and the Copyholders only 


Tenants at Will; and therefore if the Lord aliens his Ma- 
nor, there needs no more Attornment of the Copyholders, 


than of the Tenants at Will. Litt. St. 553. 1 Inſt. 311. a. 
The Lord has as much the Demeſnes of a Copyhold, as of 


26. Wherefore by Reaſon of this laſt Point Judgment ovght 


to be given for the Plaintiff. 
Rookby: I concur the Leaſe is not good, but from diffe- 
rent Premiſſes; for as to the Queſtion, whether ( 
Land be included within the Demeſne 


Copyhold 
I agree it to 
be ſo; not becauſe Copyhold Lands are in Law within the 
Speech ſome- 


wiſe would contradict the Intention of the Parties, which 


without Doubt was not to deſtroy the Copyholds, as ſuch 


Leaſes for Years would do. Then as to the other Queſtion; 
an abſolute Leaſe for thirty Years in Reverſion is not war- 


ranted by this Power, becauſe then a better Leaſe might be 


made in Reverſion than Poſſeſſion. If Leaſes ſhould be made 
of Copyholds in this Manner, the Manor would be de- 


ought to be taken ſtrictly, according to Slocomb and Haw- 


Holt: That the Lenſe is not good, for the Reaſons of 
Eyres and Turton. Two Queſtions have been made. 1ſt, 
Whether this Term be within the Power. 2. Whether theſe 
Laads be within the Exception or Qualification of the Power. 
As to the firſt, I am of Opinion, that the Term is warranted 
by the Power, which depends on the Penning thereof, where- 
in, by Way of — is neceſſary to take Notice 


ſtroyed, which could never be intended; and all Powers 


— ä —_— 
— — — Qt ä 
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what is meant by a Leaſe in Reverſion. 155 In the largeſt 
Senſe it is er for any Leaſe for Years to commence in 
futuro, or at a Day to * as 1 Inft. 54. Reverſion being 
there taken in Oppoſition to Poſſeſſion. But that is not meant 
in this Caſe, becauſe then he might make a Leaſe to com- 
mence fifty or ſixty Vears hence; and therefore this Power 
muſt be taken according to the common and ſecond Signi- 
fication of the Word, which is a Leaſe to commence from 
and after the Determination of a preſent Intereſt then in 
Being; as ſuppoſe there be a Leaſe for Life or Vears then 
in Being, and a Leaſe for Years be granted on the Determi- 
nation of that Eſtate, this is a Leaſe in Reverſion ; but the 
Leaſe in Reverſion in this Power is not onl 
this Senſe, becauſe it not only extends to 
in Reverſion, n db Loh np or 
a concurrent Leaſe with the Eftate in - fo that 
Words in Reverfion have two Senſes; as to 


future Intereſt; 
now as to the Leaſe, as this Power is penn d; a Leaſe in 
„ Reverſion for thirty Years abſolute is and is not within 
6 Co. 3. the Reaſon of Fixche's Caſe; nay 0 6 OO 


that Caſe which confirms my 8 
Nr HE © 
in the Power, both with Refj 
fion and Reverſion ; in both w 
Powers perfectly different from eachother 
the Word (for) wholly disjoins the former 
Part. The King and Lewis, 1 Leo. 119. 
Robotham's cited | in that Caſe, are pertinent 
poſe; and prove, that ſubſequent Words ſhal 
cs precedent ones, but that they 
_ Point; I hold theſe Lands to be within the 
tion, or Qualification of the Por Power ; for 
Lands generally are excepted, and without 
Lands are Parcel of the Demeſnes. 1 Cb. 46. b. It 
been unreaſonable, that Tenant for Life ſhould 
to deſtroy the Manor for ever; the Meaning 
have Power to make Eſtates, renewing the antient Rents ; 
Copyholds needed no ſuch Power, becauſe Cuſtom enables 
you to demiſe them. But Obj. If the Copyhold Lands 
ſhall be conſtrued to be exempted, then there is nothing left 
for the Power to work upon; for according to the Power 
the antient Rent muſt be reſerved; and a Manor only con- 
fiſts of Demeſnes and Services; and if you pare away the 
2 Demeſnes | 


the plain Mean- 
23 
2 
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Demeſnes by the Exception, you have nothing for the Pow- 
er to work upon, becauſe a Rent cannot be reſerved out 
of the Services. But as to that I anſwer, there are other 
Lands out of which a Rent may be reſerved, as the Lands 
in B. Gc. and even as to the Manor, the Power is not 
wholly void, for he may thereby loſe the Rents and Ser- 
vices, tho no Rent can be reſerved thereout; for where a 
Man doth reſerve a Power to make Leaſes of divers Lands 
and Tenements, and other Things, and there is a Qualifi- 
cation in the Power, which extends not to all comprehend- 
ed in the Power, that Part of the Power may be executed 
without purſuing the Qualification; fo is 2 Rod. 4b. 262. A 
Man made a Settlement to the Uſe of himſelf for Life, 
with Remainder over, and a Power to make 
ſerving ſo much Rent, as was reſerved two Y 
making of this Settlement; the Man made a Leaſe of 
2 fr ron Years before; and 
held good, and to be within the Power, and 
reſerve what Rent he would; becauſe tho' 
tion was in general Words, yet it could only be a 
to fuch Lands as were demiſed. On the Authority 
on was determined another Hill. 27, 28 Ca. 2. . 
ime, aller and aller. A Man made a Settlemen of 2094. 
D 
in Poſſeſſion or Reverſion of all or every Part of the Pre- 
miſſes, reſerving 5 5. Rent for every Acre; > 
of the 'Tithes reſerving about 5 J. 
ſtion was, whether this 


that 
the 


was good, without reſerving any Rent at 
Words of the Qualification ſhould be ined 
that only to which it was applicable ; ſo in this Caſe, 

the Qualification cannot operate on a Leaſe of the Rents 


A<TIoNn/ fir Caſe on the Cuſtom of the Realm, err 
ceping of his Fire; and that the Plaintiff was can. 427. 

poſſeſſed of a Clole of Heath, and the Defendant poſſeſſed Sim 63: 

a another Cloſe next — and that the Defendant Sadr ke 


a ing his Fire. 
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Carth. oe 
Comb. 443. 
Touts temps 


bei cannot be to that pleads, that after the Time of 


Leaded after 


tam r caſtodioit ig nem ſuum in his Field, that i it 
burnt the Plaintiff's Heath in his Field; aftcr Verdict for 
the Plaintiff, it was moved in Arreſt of Judgment, that ſuch 
an Action on the Cafe lies only for a neg ligent Keeping his 
Fire in his Houſe; and that in this Caſe he ſhould have his 
Action ſpecially, if he be damaged, and not counted on 
the general Cuſtom for Negligence; & per Tartoz Juſtice, 
there is Difference between Fire in a Man's Houſe, and in 


the Fields: In ſome Countries it is a ncceflary Part of Huf- 


bandry to make Fire in the Ground; and ſome unavoidable 
Accident may carry it into a Neighbour's Ground and do 
Injury there; and this Fire not being fo properly in his Cu- 
ſtody as the Fire in his Houſe, I think this not actionable, 


. as it is laid. But per Holt, Rookby and Eyres; Every Man 
muſt ſo uſe his own, as not to injure 


the Law is 
general ; the Fire which a Man makes in the Fields, is as 
much bis Fire as his Fire in his Houſe; it is made on his 
Ground, with his Materials, and by his Order; and he muſt 
at his Peril take Care that it does not, through his Negled, 
injure his Neighbour : If he kindles it at a proper Time 
and Place, and the Violence of the Wind carries it into his 
Neighbour's Ground, and prejudices him, this i 
ven in Evidence. But now here it is found to 
his Negligence; and it is the ſame as if it 
Houſe. Fad" pro Quer. 


Giles verſus Hart. 


]- NDEYZB' Aſump, and Oyantum meruit for Goods ſold, 
whercin a Requeſt was laid, both as to Time and Place; 
Defendant a Non afſumpfit to all, except 131. and as 
the Promiſe, 


18. 22 april, which was before the Time of the Requeſt 


r . 130. which the Plaintiff then 


et it is not 
e which is not done in — Caſe. And per 
We are all of Opinion that the Defendant's Plea is ill; 4 
cauſe the Defendant ſhould plead, that he was always ready 
from the Time that the Money was due, which he cannot at- 


ter IT; it is not material for the Plaintiff to ſex forth 
a Time 
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a lime of Requeſt till he comes to his Replication; and 

when the Defendant ſays he was always ready, that puts 

the Plaintift in his Replication to ſhew a ſpecial Requeſt, 

and that the Defendant did not then pay him, and fo the 

Plaintiff muſt have his Damages. The Way in Debt is for 
the Defendant in all theſe Cafes to plead tou temps priſt 

before Imparlance, and pray Jud de damnis. And fince Ac- 

tions of Debt are turn'd into Actions ſar Caſe, it is but rea- 

ſonable the Defendant ſhould ſtill have the ſame Advan- 

tages: But then the Queſtion is, how he ſhall plead; whether 

in Bar of the Action, demanding Judgment ſi actio; or in 

Bar of the Damages, praying Jud de dammnis. Now it is rea- 

ſonable in Debt to pray it in Bar of Damages, becauſe there 

the Damages are but Acceſſary; but now in an Aſſumpſit 

Damages are the Principal; therefore why ſhould it not be 
thus pleaded, 272. to confeſs the Damages due, and bring 
them into Court, and pray Judicium de niterioribus dammis ; 
indeed no Body hath venturd to plead thus, but have choſe 
rather by Motion to bring the Money into Court ; but how- 
ever the right Method be, the Defendant in this Cafe has 
pleaded ill; and therefore Jud pro Quer.. 


lf Judgment be given for Defendant in King's Bench, and Error in Ex. 
a Writ of Error be brought thereon, and Judgment reverſed <hequer 

in Exchequer Chamber, the uer Chamber muſt give —— 
the Interlocutory Judgment quod quer recuperet, and this Defendant in 
Court award the Writ of Enquiry of - and fo is B. K. 
Faldo and Ridge's Caſe in 7s. 74. 2 Cy. 206. 


Aſhton verſus _ £ Ur Adminiſtrators of 
| eld. . 


EBT on a Bond of the Inteſtate's; Defendants ple ad, Salk. 298. 
10 that Field the Inteſtate 5th of July 5 V. & M. became Cond: 444 | 
indebted in 100 J. to Rich. Vareing, for which Vareing had C 429 
a Judgment of 1001. and 30 5. Coſts, and alſo a Judgment Pleading fix 
to one Axtell; and they ſet forth ſeveral other Judgments kagge e 
and Bonds, and that they have not Aſſets altra. The Plain- fs for above 
tiff replies ſeverally to every the ſaid ] ts, and as to five; and if 
fix of them, pleaded they were kept on Foot per fraudem, In Rebe. 
and as to the two Jrdgments of J/areing and Axtrell, that tion concludes 
the Defendants had Aﬀets to ſatisfy him, beſides Goods to % ow 
ſatisfy JFarcing and Axtrell, de ſeparalibus debitis & damnis ” © 
ſuis prediftis verſus ipſos — Sherman & Mariam 

r — 
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Uxorem e jus, ſicut prefertur, recuperat; & hoc petit quod in- 
quirat per patriam; whereupon the Defendant demurr'd ſpe- 
cially, becauſe the Replication was double; Plaintiff joined 
in Demurrer. And Holt delivered the Opinion of the Court, 
and ſaid, In this the Defendant Executor has pleaded in Bar 
ſeveral Judgments, the Plaintiff hath replied to them ſeve- 
1 Saund. 337. rally, which he may well do; for he may at his Election re- 
ply to one, ſome, or all; but then the Plaintiff hath not 
done well in this. He hath pleaded to fome Judgments, 
that og were kept on Foot by Fraud; and as to the other, 
that he has Aſſets ultra; & hoc petit quod ingnuiratur per pa- 
triam; and concluding to the Country is naught, becauſe 
the Defendant hath confeſs d by his Plea already, that he 
hath Aſſets ultra thoſe Judgments : As for Inſtance; a Man 
pleads three Judgments, the Plaintiff replics as to two, that 
they are kept on Foot by Fraud, as to the third, that the 
Defendant hath Aſſets ultra; & hoc petit quod inguiratur per 
patriam ; in this Caſe, firſt ſaying Aſſets ultra is not good, 
becauſe it is only an Allegation of that which he hath al- 
ready confeſs'd ; for by Pleading three Judgments he confeſſes 
Aﬀets above two; and then driving him on to an Iſſue is ill; 
for the ſame Reaſon therefore you ſhould have omitted the 
Aſſets ultra, and the Concluſion to the Country, and relied 
bn the other Judgments, that they were kept on Foot by 
Fraud; or you ſhould have ſaid generally Afets ultra; & hec 
paratus eft verificare. It might have been rejected as Surplu- 
fage, but here you have driven them to an ill Iſſue, which 
cannot be good; but becauſe the Precedents have been this 
Way, as Hancock and Prond's Caſe, 1 Saund. 336. we will 
give the Plaintiff Leave to diſcontinue, paying Coſts. After 
which, by Conſent of Partics, a Rule was given that Plain- 
tiff ſhould have Leave to amend, paying Coſts. 


King verlus Lambert. 


| Information 2 was made laſt Term for filing an Informa- 
— e tion againſt Laubert, for Subornation of Perjury, on 
entered into an Afidavit of his fuborning two Perſons; but the Rule was 
by the Party drawn up generally, and an Information was filed for ſuborn- 
on Es ing thoſe two, and ten others; and it was moved that this 
take it off the Information was not duly filed, becauſe the Addition of 
File. ten more, were ten more Informations ; and the Court de- 
clared, that no Information ſhould have been filed, but as 
to thoſe Perſons mentioned in the 4fadarits : every Subor- 
2 nation 


— * 
3 A. 
— 
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nation is 2 diſtinct Offence; and the Act for Information does 
not direct an Afulacit; yet the Court being truſted with it, 
and the Parliament repoſing in them, they ought to do it on 
good Grounds. Then it was moved the Information was 
ill as to thoſe Perſons, becauſe the Statute requires a Re- 
cognizance to be enter'd into to the Party, which they had 
not done; to which alfo the Court agreed. But a Doubt a- 
roſe, what ſhould be done with this Information which is 
now filed. Halt ſaying it could not be quaſhed, or taken Poſtea Hill. 
off of the File; for when once a Thing is on the File, it SAZ: 
einnot be taken off without an Act of Parliament; no, not Sir Hugh E- 
by Conſent of Parties; as in the Cafe of Dr. J/iddrington vera. 
on a Mandam:s; the College made a very ſcandalous Re- 
turn, and which he and the College agreed ; and then they 

moved to take the Return of the File; but the Court re- 
fuſed it, ſaying it could not be done without an Act of 
Parliament, only they ordered a Facat to be entered there- 
upon. That in this Caſe the Method may be to enter the 
Irregularity on the Roll with a Cefat proceſſus ſrperinde. 
Sed Cur adpiſare cult. 


— 


Brown and Burlace. 


ASE for reſcuing Brurlace, who was arreſted by the Skin. 684. 
_4 Sheriff of Loxdox's Officers in the Middle-Temple ; and inge 
it was moved that the Inns of Courts were privileged, as Place. 
appears from Dugdale's Orig. Jur. 317, 320, 322. and be 
cauſe that the Temple is out of the City of London, as ma 
be ſeen by Szow's Survey, fol. But per Holt; Tho the Temple 
be not within the City of London, yet it is within the County 
of London, as appears, for that all Felonies committed in 
the Temple are tried in the Old-Baiky; and every Place in 
Englaud muſt be within fome County ; Places may be ex- 
traparochial, but not out of County. Formerly Black-Fryers 
were not within the Franchiſe of the City, yet it is and al- 
ways was within the County of London. Bailiffs indeed 
ſhould not come in to diſturb People when they come to 
their Counſel, or to enter into Chambers to the Diſturbance 
of Study, or Danger of Papers and Evidences that arc fre- 
quently in Counſel's Hands; but then the Way is to ſubmit 
to the Proceſs of Law, and to apply to the Judges, who 
will redreſs Abuſes of that Kind, by laying Bailiffs by the 
Heels; but there is no Pretence to extend this Privilege 
to ſheltcr ill People, as in this Caſe, Burlace _ from 
rays- 
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Grays-Inn, but had no Certificate from the Treaſurer, ag 
+ Je. 221. ſhould be in all Cafes of Removal; beſides, no Exemption is 
god, without ſetting up a Juriſdiction to do Juſtice. Let 
Defendant find ſpecial Bail. 


Evans verſus Martell, 
C'TION againſt the Part-owners of a Ship, called the 


Merchant. 
. Upton Galley, tried at Guild- hall, Verdict for Plaintiff; 


Property is und this Point was faved to the Defendants; one Harey 
conſign d. and loaded the Goods, for which the Plaintift brought his Ac- 
not by the tion, and conſigned them to the Plaintiff by a Bill of Load- 
— ing, but the Goods appeared, by the Envoyces, to be Har- 
oey's; and the Queſtion was, whether Harcey or Faun. 
ſhould bring the Action; and the Court was of Opinion, 
that the Envoyces ſignified nothing; but that the Confign- 
ment in a Bill of Loading gives the Property, except where 
it is for the Account of another; ſo that if a Bill of Load- 
ing be made to 4. A. hath thereby an Ownerſhip to main- 
tain an Action; but if it be to A. for the Account of B. 
then A. is only B. s Factor, and B. hath the Ownerſhip, and 
muſt bring the Action; and in this Caſe the Action is well 
brought By Plaintiff, 


King verſus Harriſon and Duke. 


ay Y were N and „ c on Informations 
= Perjury, the Exigent filed; it was moved, 
not to be gi- that the Court would pronounce Judgment on the Defen- 
ven inthe 4>- dants, ſeeing the Proſecutor could go no farther ; but the 
— Court ſaid, they never knew any Judgment given for a 
ral Puniſhment, even in the Cafe of an Outlawry, in 

Vide Keyl. the Abſence of the Party; when a Man is outlawed for 
* „ Felony, there is never any Award of Execution againſt him 
143  poral Puniſhment would be Part of the Sentence, they could 

not do it; and that upon Search Sir Sam. Aſbtree could find 


a Corporal 


no ſuch Precedent. 


Weſt 
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Heſt verſus Cole. 


Laintiff counted, that the Defendant 6th of May 1695. Ante p. 127 

in Conliderz'ion that the Plaintiff had provided him Yb wo 
Diet for the Space of 120 Weeks tune praterit, promiſed to hid, one well, 
pay him 75. fer Week, and that the Defendant poſtea, ſci] the other in: 
6th of May 1695. in Conſideration that the Plaintiff had __ 
found him Diet for the Space of 120 Weeks tant preterit', nx vitae 
promiſed to pay the Plaintiff rantum quantum mereret for what . 
the ſaid Wecks; and moved in Arreſt of Judgment, that en — 
the Defendant is twice charged for the ſame Thing, the for the fame 
129 Weeks in the Quantum mernit being not ſaid to be o- Ts. 
thers from thoſe in the ſpecial Promiſe, as it is uſually ſaid 
in thoſe Cafes. But the Court held, that tho (altis) be ge- 
nerally faid, yet ſeeing it did not appear they were the 
ſame, for there is no preciſe Time laid when theſe 120 
Weeks were, they will not intend them fo as to deſtroy a 
Promiſe otherwiſe well laid; and therefore the Plaintiff 
had Judgment. _ 


Lſe verſus Armſtrong. 


PPEAL of Death by L. as Brother and Heir, brought Appeal. 
by Bill at Carli/e, and reniov'd into this Court by Cer- Salk 60: 
tiorari; Defendant pleaded, that the ſame Seffion of Gaol- ff u 7 
delivery at Carliſle, wherein this Appeal was commenced, indifted of 
he was tried for the ſame Cauſe on an Indictment of Mur- fand gulty 
der, and found guilty of Manſlaughter; and thereon prayed of Manſlaugh- 
the Benefit of his Clergy, which was refuſed him there; wer, Appeal 
and the Record was removed into this Court, where he had — oi 
his Clergy in Hilary Term laſt, before the Plaintiff prayed and if by De- 
he ſhould plead to the Appeal. Plaintiff replied, that w —_— 
this Appeal was brought at Carliſle, as appears by the Re- yo hisClergy, 
cord of this Court, he requeſted the Appellee to plead, but it ſhall nt 
that he refuſed fo to do. And per Holt; Anuterfoits convict or Prejudice hin, 
acquit on an Indictment, was a Bar at Common Law to 

an Appeal, becauſe no Man's Life ſhould be indanger'd 

twice for the ſame Offence; and the Judges proceeding firſt 

on the Appeal was mcerly diſcretionary, the very Preamble 

of 3 H. 7. ſaying, that it was only an Uſage among them 

ſo to do; which Statute obliges the Judges to proceed 

within the Tear and Day to hear and determine the Indict- 


8 1 ment, 


* 


1758 


— ——_ 


Term S Mich. 9 W. III 169) 


| Avte p. 10g. 


other three uſtices; and ſo the Appellee x op Found 


Wie of Inquiry of Damages, after Motion in Arreſt of 


Attachment. 


DEL 92 


ment, and not to ſtay on the Account of an Appeal ; with- 
out ſaying, to be brought, or al ready brought, or whether 
of But ſay you, "hall he not anſwer to the Ap- 

peal ? Yes certainly, the ſame Seſſions. If he pleads Not 
guilty, the Judges may proceed and try him de nozo, and 
hang him on the Appeal: If he pleads Azterfoits convict, it 
is no Bar: If he will not anſwer over, his ftanding Mute 
muſt be recorded, and Judgment given accordingly, either 
to be hang'd by Nil dicit, or the Peine fort & dure. But if 
you are not ready, and cannot go on with your Appeal, l 


am afraid your Appeal will be gone. Neither an Acquittal 


nor an Attainder upon an Indiftment ſhall be a Bar to an 
a as it was at Common Law, but only the having 
which has becn extended fo far, that if a Man 
and the Court does not give it him, he 
lies in his Power, the Delay of the Court 
RE n 
made to have his Clergy; but how comes that to 
Why, the Party was never ask d; and if the Court will 
to Judgment, and call him down to Judgment, be 
Opportunity to ask 22 —_— 
think it a Plea in Bar 


ath no 


Holt: You have four Da 
turned to moye in Arreſt 


Per Cur': No Motion for a new Trial, or to ſet aſide a 


Dope after the Baſh i atually = 


Judgment. 


If an Award be made by Rule of Court, and the Party; 
who refuſes to obey the Award, abſconds, ſo that he cannot 


be found on a Weck-day, a Service thereof on a Sunday is 


ſufficient to bring him into 2 whereon to * an 


DE 
Term. Sanct. Hill. 
Anno 9 W. III. 1697. 


Meg gott, 7 of Commiſſioners of Bankrupts of 


Vatfon, verlus Mills & Maine. 


T was ſaid by Holt, and not denied by the Court, that gaukrupe. 
an Inn-keeper cannot be a Bankrupt, but a Viaualler » Jon. 437. 
moy; 07 « Mien contett Wont While bs i 6 BO, — 
and after leaves off his Trade, and then commits an may be taken 
Act of Bankruptcy, there none of his Creditors, ng epi. 
ſo ſince the Leaving off of his Trade, can ſue out a Com- 1.4 js os 
miſſion of Bankruptcy; but if thoſe, who were his Creditors Trade, for a 
| before his Leaving off his Trade, ſue out fuch a Commiſ- Fa cammit- 
ſion, the other Creditors may come in and join. In this Trade. 
Caſe there being ſome Diſagreement about the Fact, it 

was ordered to be tried again. = 


ones verſus Morley. 4 Jac. Rot. 76. 


Fi eament of the Manor of Franſham; Special Verdict 6578. c. 
Anne Bowyer was ſeiſed in Fee of the Lands in Que- 4 Mod. 261. 
ſtion ; and being ſo ſeiſed, by Indenture of Leaſe and Re- U __. 

leaſe dated the 22d and 23d of July 1664. reciting a Mar- 4. S. C. 
riage intended to be had between Edw. Morley and herſelf ; nb. 410. 
and in Conſideration that Edw. Morley had agreed to ſettle wh . 

on her, for a Jointure, ſo much of the Manor of Barnbam, veyanceenures 
and other his Eſtate in Syfſex, as ſhould amount to the clear f 
yearly Value of 3ool. per 4nnum, at the Time of the Settle- dan of Pole: 

ment, during her Life, grants Franſbam to Sir Jill. Morley son, the Us 
and to J. N. in Fee, to the Uſe of herſelf in Fee, till Mar- bom 


Mar- without 
riage Deed, elſe not. 


mmm 
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riage and ſuch Settlement made ; then to the Uſe of Fx, 
Morliy in Fee. Jury find, that the Marriage took Ef ct; 
and that after the Marriage another Indenture 28th of FJ. 
17 Car. 2. was made between Ederard and Anne his Wife of 
one Part, and Jones and Truſber on the other Part; reci- 
ting therein, that a Fine was already acknowledged, and 
agreed to be levied next Hillary Term, to be to the Uſe of 
Edo. Morley in Fee ; and that two Days after, c. the 3 iſt 
of Jaunary, by another Indent ure between Eder. Morley of 
one Part, and nue his Wife on the other, they covenant 
to revoke, annul and make void all Contracts and Agrec- 
ments between them, or any other for them, till the Marriage 
Covenant ſhould be performed; Jury find a Fine was levied 
Ottabis Puriſicationis 17 & 18 Car. 2. 1665. that the 300. 
per Aunnm was never ſettled, but that 250. per Auunm 
was; charged with a Rent of 15 J. that the 250/. was in 
Part of her Jointure ; that 9 7zly 18 Car. 2. Eder. Mcrl.y 
by Leaſe and Releaſe did mortgage to Doble the Lands in 
Franſham in Fee for 630 JI. That 19 Car. 2. Edw. Alorliy 
died, and his Wife Aune ſurviving entered into the 250/. 


per Annum, and enjoyed it during her Life; that Doble 


athgned his Mortgage to one, in whoſe Right the Defen- 
dant claims, as alſo as Heir to Edw. Morley; that Auue 
died, and that Leflor of Plaintiff claimed as her Heir. 

Helt delivered the Opinion of the Court, and ſaid, the 
gcneral Queſtion in this Caſe was, whether the Fine levied 
Ofab Purificationis 1695. were to the Uſe of the Husband 
and his Heirs, or of the Wife and her Heirs; and we are 
all of Opinion, that the Fine was not guided by the Deed 
of the 29th Fax. but controlled by the Writing between 
Husband and Wife of the 31 January. I ſhall premiſe three 
Things to be taken as granted. 

7. If there be a Decd to levy a Fine to ſuch and ſuch 


Uſes, at ſuch a Time to ſuch Perfons; and in Purſuance 


thercof, a Fine is levied to the ſame Perſons, and at the 
fame Time, the Fine ſhall not be averr'd to be to other 
Uſes by any parol Averment, or Writing, which is not a 
Decd; but by a ſubſequent Deed it may. But if the Fine 
varies in any Circumſtances from the Deed, the Partics arc 
at Liberty to aver, that the Fine was to other Uſes diffe- 
rent from the Deed; and fo is 2 Co. my Lord Crome:cl!'s 
Caſe; and 5 Co. Earl of Ratland's Caſe. 
2. Tho' the Fine varies from the Deed, and is levied at 
another Time, or to other Perſons, yet if nothing do appear 
2 to 


| 
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to the contrary, this Fine ſhall, by Conſtruction of Law, 
enure to the Uſes contain d in the Deed. | 
3. If this Fine had been levied according to the Deed of ; 

29 Jan. the Uſes thereof could not have been controlled | 
by the Writing of 31 Jan. for tho the Deed of a Feme- 

Covert could not be binding, yet being relative to a Fine 
it gives an Efficacy and Operation to the Deed, and is as 

concluſive as it ſhe were a Feme Sole. f 

Having premiſed theſe Things, I ſay this Fine is not to 

the Uſe of the Deed of 29 Jan. but is controlled by the 

Writing of 31 January; and firſt, this Fine varies from 

the Fine ag on to be levied by the Deed of 29 Jax. 

for that Fine was not to be levied the ſame Hillary Term 

as this was, but the next Hillary 'Term, which was Hillary 

Twelvemonth; and fo this Fine was levied before the Time 

in the Decd; and thus varying from it, Jeaves Room for 

an Averment, that it was levied to other Uſes: There is a 

Difference between a Fine varying from the precedent 

Deed, and a ſubſequent Deed declaring the Uſes of a pre- 
cedent Fine or Recovery, viz. that in the later, tho all 
Strangers might, before the Statute of Frauds and Perjuries, 
have been let in to aver a parol Agreement, prior to a ſub- 
ſequent Deed; yet the Conuſor, or Recoveror, or his Heirs 
at Law, cannot aver againſt a ſubſequent Deed, that the 
Fine or Recovery was to other Uſes than thoſe contain'd in 
the Deed, they being eſtopped by their Deed; but if the 
Deed be precedent, and the Fine and Recovery varics there- 
from, no Parties are eſtopp d. Now as this Fine varies from 
the Deed, and thereby lets in an Averment, fo here is an 
expreſs Declaration of a Ule, by the Writing of the 31 Jau. 
that the Fine ſhould be to other Uſes; and it was realon- 
able ſhe ſhould be ſatisfied, that her Husband would make 
a rcafonable Proviſion for her, and therefore might expect 
Tuch a Declaration as this; and this new Agreement was 
ſufficient to declare the Uſe of the Fine: There are ſe- 
veral Ways in the Law for declaring of Uſes, whether upon 
Tranſmutation of Poſſeſſion, or without it. If an Uſe-le 
declared to be on Tranſmutation of Poſſeſſion, as in a Fine 
or Feoftment, there needs no Agree! whatſoever; it is 
ſufficient for the Party on the Tranſmutation to declare, 
that the Uſe ſhall be to ſuch Party, and of ſuch an E- 
ſtate; but if an Uſe ariſes without Tranſmutation of Poſſeſ- 
hon, the Uſe then does not ariſe by Virtue of any Decla- 
ration or Appointment, but there muſt be ſome precedent 
Obligation to oblige the Party declaring the Uſe, mw 


— — ſw— 
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muſt be founded on ſome Conſideration ; for an Uſe, having 
its Foundation generally on Grounds of Equity, could not 
be relieved in Chancery, without Tranſmutation of Pof- 
ſeſſion, or an Agrecment founded on a Conſideration, 
And therefore if Bargain and Sale were made of a Man's 
Lands on the Payment of Money, the Uſe would have 
raiſed, without Deed, by Parol. But if the Uſe was in Con- 


ſideration of Blood, then it could not arife by Parol Agree- 


ment, without a Deed ; becauſe that Agreement was not 
an obliging Agreement, it wanted a Conſideration; and 
therefore to make it an obliging Agreement there was a 
Neceſſity of a Decd: But where there was a Tranſmuta- 


tion of Poſſeſſion, there needed no Deed, but only the bare 
Appointment of the Party. Now in this Caſe there was a 


Tranſmutation of Poficthon ; and this Writing of the Huſ- 


band and Wite of the 3ſt ot January, tho it be no Deed, 


yet it ſufficiently ſhews the Intention of the Wife, and fo is 
a good original Declaration of the Uſes of this Fine. So 


the next Thing to be confider'd is, whether the Writing of 


the ziſt of January be ſufficient to declare the Uſe of the 
Fine; or if it be not ſufficient, whether it will control the 
Decd of the 29th of Jan. 1. I hold it is a ſufficicnt Wri- 


ting to declare the Uſe of the Fine. Now it is not neceſ- 
ary, in declaring an Uſe, if there be a Tranſmutation of 


Poſleſſion, to uſe the very Word Lie. Any Expreſſion, where- 
by the Mind of the Party may be known that ſuch a one 
ſhall have the Land, is ſufficient. We all know the Nature 
of an Uſe, that it was a meer equitable Intereſt; the E- 
ſtate in Law was in one, and the Benefit and Advantage of 
the Eſtate in another: Uſes are indeed ſtrange Things in 
their Nature, and of new Invention in the Law. The Original 
of them was to avoid the Statute of Mortmain; Brents 
Caſe, 2 Leo. 14. for when thoſe Statutes prohibited the 
conveying Eitates to the Clergy, they found out this Way 
to have the Eſtate conveyed to Lay Perſons, under ſecret 
'Fruſts, to their Uſe, which in thoſe Days affected the Con- 
ſcience of the People; and till the Time of H. 8. Clergy- 
men fat in Chancery ; who, having Power over Mens Con- 
ſciences, inforced them to perform thoſe Uſes. Indeed for 
a Time Uſes were kept ſecret, and did not much appear, 
till the Differences between the Houſes of York and Lan 
canſfter ; wherein the whole Nation being ingaged, both Par- 
ties finding thoſe Uſes convenient, and fit to preſerve their 
Eſtates, agreed to ſupport them: So that in Edward IV. s 
Time we find more Mention of them than before; and they 

1 5 being 
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being thus Drought in by a general Conſent, were after 
wards lick d into Form: So that at length, if a Man for 
Money aliened and granted his Land to one and his Heirs, 
by this an Uſe was raiſed by Conſtruction, and it amounted 
to a Bugam and Sale; and fo is Fox's Cafe, 8 Co. 94. c. 
Now in this Cafe, here is an Agreement between the Huf- 
band and Wife, waich tho void as to an Agreement, yet 
1s good to declare an Uſe. As ſuppoſe a Man at this Day 
make a Bargain and Sale, and the Deed is not inrolled, or 
make a Charter of Feoftment, and there is no Livery; yet 
they will be ſufficient to declare the Uſe of a Fine after- 
wards levied between the fame Parties. But ſuppoſe this 
be not a ſufficient Declaration of the Uſe of a Fine, yet it 
will be ſufficient to control the Deed of 29th of Jannary; 
for thereby it is expreſly declared, that all Writings, Agree- 
ments and Aſſurances, and Deeds whatfocver, different from 
the Agreement in the Marriage, ſhall be revoked and an- 
nulled; fo that taking it in this Senſe, to control and hinder 
the Riſing of a Uſe according to the Deed of 29 Fax. no 
Uſe can rife to the Husband ; but the Eſtate being the Wife's, 
tae Uſe muſt, by Operation of Law, be to the Wite and 
her Heirs; and if fo, then the Leflor of Plaintiff hath a 
good Title. Judicium pro Quer, and affirmed in the Houſe 
ot Lords. 1 5 3955 


Broadwaite verſus Blackerby and Perkins. 


{4 OVED by Northey, that the Defendants might not privitege. 
de obliged to plead, becauſe one of them was an At- Bill cannot be 
torney; and the Bill was filed againſt him in the Vacation, * 
whereas it ſhouid be in Term-time, for you muſt declare a- Vacation. If 
gainſt him as preſent in Court; to which the Court agreed; n with 
and Mr. Aſhton and Sir Sam. A fhtree certified the Practice to joſe his Fri. 
be ſo, and that it was never uſed to file a Bill in Vacation; vilege, and 
for to be a Bill of a ſubſequent Term, the Bill maſt be 29 mat Þ 
filed ſedente Curia, the laſt Day of the Term; too late gainſt in Cu- 
after the Court is up. Holt C. J. If filed in Vacation, it fy 
cannot be a Bill of the precedent Term, for that is paſt, 
and the other not come; and then Holt mentioned another 
Fault, that in this Caſe a Bill ſhould not have been filed 
againſt him, but he ſhould have been declared againſt as 
iz Cr/iodia; for when you proceed jointly againſt a privi- 
leged Perfon and one not privileged, you muſt declare 
againſt them ali i Cr;fiodia, for in a joint Action the 4 
— | vilege 
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vilege is loſt; as in the C. B. if you have an Action there 
againſt an Attorney and another, you muſt take out an Ori- 
ginal againſt both; and Sir Sam. Aſbtree certified, that it 
was never done, nor could be done, to declare againſt one 
in Cuſtody and the other preſent. So the Court gave them 
Leave to ſtrike out what they would; ſo they did not add 
any Thing, and ſaid, that if the Bill be irregularly filed it 
may be taken off of the File. Et adjern. 


Anonymus. 
Pottea Paſch. PON a Motion for an Attachment for not returning 
— a Mandamus ; it was ſaid per Holt, that an Attach- 


ment in Chancery on an Ml/ias and Pluries is returnable in 
284 this Court; and is not meerly for the Contempt, but is 
Nampban., really an Action, whercon the Plaintiff ſhall recover Da- 
Chancery on mages for the Delay in not executing the Writ; and we 


IO have without Reaſon gone on in Imitation of : It is | 


turnable in e let 
B.R.andis a Return be made within a Week. 
ek Dre Bald be remrnend. Tr 
Courtney verſus Collet. 
T for Breaking his Cloſe, Treading down the 
Graſs and laying Nets on the Soil, and for Carryin 
away of his Fiſh; zec nom de co quod the Defendant % 6 


armis did break down certain Warcs, whereby the Water 


over-flowcd the Piſcary of the Plaintiff adjoining, per quod 
the Fiſh e and his 


eſcaped out of the Piſcary, and the Plaintiff 
Servants were hindered from fiſhing there; Verdict pro Over. 
And moved in Arreſt of Judgment, that here 'Treſpaſs and 
unte p. 73- Cafe were joined together, which could not be; becavſe no 
Actions can be joined, either when they are different in their 
Nature; Or ſecondly, When they require diflerent Anſwers; 
Or thirdly, If they require different Judgments, as Treſpaſs 
and Cafe do: For in one Judgment is Capiatur, and in the 
other, quod fit in Miſericordia.| But it was urged on the 
his the 


other Side, that it was all 'Treſpaſs, and that the per quod 
was only in Aggravation of Damages ; and this Term 

Court was of Opinion that it was all Treſpaſs; and Judg- 
ment was pro Oer. * 


1  Himon 


— 
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Hinton verſus Hern. 


Ountagut moved in Behalf of the Univerſity of Cam. sa 450. 

bridsc, that they might be allowed their Privilege in Franchiſes not 
Relation to Licenſing of Taverns in Cambridge, upon pro- puts gy 
dueing their Charter; but twas denied, and ſaid by ole, till have been 
when a Privilege is once aſcertained, and appears upon a Frome, 2 
Record, then it ſhall afterwards be allowed upon Motion; %. 
but where it was never conteſted before, there it muſt be skin ; - 
judicially determined; and fo it was done in the Caſe of 
Caſtle and Litchficld, in the Exchequer. Hard. 505. 


King verſus Sancky and Tipper. 


E E Defendants being Quakers were committed to Where Statue 
Morceſter Gaol, for refuſing to anſwer on their ſolemn . 
Affirmation in a Cauſe of Subſtraction of Tithes, or other was before 
Eccleſiaſtical Duties; and it was moved they might be dif- fuable in the 
charged, becauſe in the late Act, for permitting Quakers . 
ſolemn Affirmation, there is a Clauſe appointing a f. the Statute 
Remedy againſt Quakers for Tithes, eis. by Complaint to ken the Of- 
a Juſtice of Peace, which takes away the Spiritual Juriſdic- ,;qment, 4 
tion; for where the Common or Statute Law gives Remedy Juri@diftion is 
in foro ſecnlari, whether the Matter be Temporal or Spi- "* taken + 
ritual, the Conuſance of that Cauſe belongs to the kings 
'Temporal Courts, unleſs the Juriſdiction of the Spiritual 
Court be ſaved or allowed by the ſame Statute. 1 J»f. 
96. b. Jo. 320. But per Holt; the Remedy appointed by- 
the Law for Tithes againſt Quakers ſeems only an additional 
Remedy: The Ecclefiaftical and Temporal Courts have 
herein a concurrent Juriſdiction ; as in the Caſe of a Penſion 
payable out of a Parſonage by Preſcription, notwithſtanding 
the Opinion of my Lord Coke on the Statute of Circumſpette 
agatis, you may ſue in the Spiritual Court for the fame, 
tho a Writ of Annuity lies alſo at Common Law. But 
where the Statute alters the Offence, and makes it of a 
higher Degree, there it takes away the Eccleſiaſtical Juriſ- 
diction; as in Caſe of Poligamy, after a Man has been tried 
rubies. L ſo in Caſe of 9 Cn ne 6 on 
has been adjudged the reputed Father of it, cannot pro- 
ceed for Slander on that Account. Then another Exception 
was taken, that they were r for not paying Tithes, 
Vu or 
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or other Eceleſiaſtical Duties, in the Disjunctive, without 
ſhewing certainly for what the Suit was; for tho the Words 
of the Sratute be in the Disjunctive, yet in the Commit. 
ment it thould be preciſely ſhewn ; and for this Exception. 
the Defendants were diſcharged. 


King verſus Williams & al. 


INdictment for reſcuing Borlace out of the Sheriff's Cu- 

ſtody in the Inner Temple, which ſets forth, that a La- 

titat iſlued forth againſt Borlace Termins Santis Terinitatis, 

| whereon he was arreſted, and they reſcued him; and the 

Indictment was quaſhed, becauſe it does not a that any 

legal Latitat iſſued out, there being no ſuch Term as Santt⸗ 
Terinmatis. 


Brewſter verſus Kidgel. 
$4l.61;, 198. PAS E, upon a Wager concerning a Rent-charge of 400. 
© Mod" 68. per 3 whereof the Plaintiff, as Son and Heir of 
Fu 438- Ellen Brewſter, is ſeiſed in Fee by Virtue of a Grant to 
Covenant in her and her Heirs, iſſuing out of a Manor, of which Kidgd 
1649. that 4 js Tertenant; that the Defendant affirmed, it was lawful | 
dall for him to dedu& 4 5. in the Pound for Parliamentary "Taxes, 
paidaRent- which the Plaintiff denied, (5c. And upon Iſſue joined, a 
— charge, free ſpecial Verdict was found, that 26 Noo. 1649. Robert Lang- 
Taxes, ex- ford * _ wt how of = __— B. and ob prong a ” 
tends wo all tion of 8001. paid by Fllen Brewſter, he granted to 
—_—> ad her N in Fee of 40 l. per Aunum, 
Taxes. with a Covenant in the Decd for further Aſſurance; and 
on the Back of the Deed this Indorſement was; Memorand, 
+ is the true Intent and Meanings of theſe Preſents, that the 
Grantee and her Heirs ſhall for ever hereafter be paid the 
{aid Rent-charge, cithout any Dedutftion or Abatement of 
axes, Charge, or Payment out of, for or concerning the 
laid Rent, or the ſaid Manor or Lands charged herewith - 
And aſterwards in 165 2. for further Aſſurance, granted and 
confirmed the Rent aforeſaid to E. Brewſter, and her Heirs, 
with a nomine pzne; and R. L. covenants, that at the Seal- 
ing thereof he was ſeiſed in Fee, and that it was free from 
all Incumbrances, and that he had Power to charge the 
fame ; and that the faid yearly Rent of 40/. per Annu, 
freed from all "Taxes, ſhall be for ever hereafter duly paid 
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at the Time and Place for the Payment thereof, &c. And 

Queſtion whether the Grantor of the Rent, and his Heirs, 

ſhall be obliged to pay the faid Rent, without any Deduc- 

tion for, or by Reaſon of any Tax impoſed by Parliament 

futurely on the faid Rent; and Holt delivered the Opinion 

of the Court, that Covenant doth oblige the Grantor and 

his Heirs without Deduction. The Cafe is of very great 
Conſequence, and hath been a Queſtion a long Time, whe- 

ther ſuch Covenants do extend to all future Parliamentary 

Taxes whatfocver; which I think would be very hard, and 

1 can by no Means agree thereto in this large Senſe; but as 

the Nature of this Cafe is, we are all of Opinion, that it 

extends to all thoſe Sorts of Taxes that ſhall be given by 

future Acts of Parliament. 

1. When Taxes are generally ſpoken of, if the Subject 
Matter will bear it, they ſhall be intended Parliamentary 
Taxes given to the Crown; there are divers other Things 

improperly called Taxes, as Rates for Church and Poor, 
Sewers, or any Impoſition that leſſens a Man's is 
called a Tax; fo in the Star. De Tallagio non concedends : R 
But when 'Taxes are generally ſpoken of, they are to be . 
underſtood of the higheſt and moſt eminent Sort of Taxcs. 
thoſe in Aid of the Crown. 5 go 
2. That which particularly affe&s this Caſe is, the Time 
when this Covenant was made, anno 1649. when Taxes of 
this Nature had been uſed for four or five Years before. 
This Way of Aſſeſſment began fince the War 1642. and in 
all thoſe Acts, or Ordinances, there is this very Clauſe that 
is now in theſe Acts, on which this Queſtion ariſes. If this 
Covenant had been in the Year 1640. it would not have 
reached this Caſe, becauſe there was no ſuch Kind of Taxes 
in Being. There have been ſeveral Ways of Taxing ; the 
antient Way was by Tenths and Fiftcenths. 2dly, By Subſi- 
dies, properly ſo called, 3dly, By Aſſeſſments or Royal Aids, 
which are ſame; and laſtly, by this Way of a Pound-Rate. 
2 2 is = moſt —_ Tax. 
Spelman's Gloſſary, verbo Onindecima ; ar Chapter 
Magna —_ 2 177.95 77. The Fifteenth was ori- 
ginally ſet upon every Man's Head, but ſince the 8 Ed. 3. 
that was alter d; for then, by Commiſſions into every Coun- 
ty in England, a Valuation was made of all Cities and 
Towns at that Time, and returned into the — 
after which, when a Fifteenth was granted, every Town 
knew its Proportion, it appcaring on the Roll of the Ex- 
chequer what they were to pay; and then each Town rated 
| Its 
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| beneficial as Aſſeſſments, 


n 


its own Inhabitants, to make up the Tax; which "Tax was 
antiently levied on their Goods, and not on their Lands; 
this being a Tax on the Perſon, and not on the Land; as 
appears from the Cafe of the Abbot of Glafſenbury, 11 H. 
4- 35, 36. But this Levying on the Goods being found trou- 
bleſome, they afterwards in moſt Places agreed to levy it 
ſecundum ratam terrarum ſuarum, by Valuation of every 
particular Acre. Now while this Tax continued, this Cove- 
nant could have had no Manner of Effect, becauſe no Rent 
was chargeable with this Tax; for the Occupier and Poſſeſſor 
of the Land was to pay his Share according to the Valuation 
of the Land ; and the Rent was not at all concerned, but the 
Occupier was to pay, tho' he held the Land at a rack'd Rent. 
After this the Subſidy-Tax came in; the firſt I find was 32 
II. 8. which was thus: It a Man was taxed for Lands and 
Goods, he was not to pay a Tax for both; but for that 
only which was of the higheſt Valuc : So that this was no 
'Tax on the Land or Goods, but only on the Man, by Rea- 
ſon of the Land or Goods: If he lived in one County, and had 
Lands in another, he was to be taxed in the County where 
he lived. Now as to this Sort of Tax, there could be no 
Occaſion for ſuch a Covenant as this; becauſe, if the Grantee 
of a Rent was taxed to a Subſidy, the Rent was not taxed 


alone by it ſelf, but in Conjunction with his other Land; this 


| Tenant of the Land might dedu& the Tax out 


they had Recourſe to them again, | 
calling them Royal Aids. But ever fince the Beginning of 
theſe Aſſeſſments, there was always a Clauſe, that the 


— 
6 


Rent; and therefore it is pl 
here was to make Proviſion againſt 


the future. This Way of taxing being then become frequent, 
tho they were impoſed by an ufurpd Authority, yet thoſe be- 


in the Law: And have always 


ordinary Aids; which is the Reaſon that the King 
his — 


ing the Powers at that Time, and People forced to pay 
therefore they endeavour d to ſecure themſelves againſt 

Contracts. There was ſuch a Tax in Being as the Or- 
Sept. 1649. when this Covenant was made. 

3. Tho in Truth "Faxes cannot be granted but by Parlia- 

ment, yet they are not of a foreign 


7 


Exiſtence; for they are abſolutely neceſſary on emergent 
Occaſions; ſo that by the Conſtitution of the Government, 


in ſuch Cafes the Crown is to be ſupplied by thoſe extra- 
may 
grant 
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rant an Exemption from all future Parliamentary Taxes. 
7 II. 6. 62. 1 Ed. 3. Stat. 2. c. 6. Dy. 52. and therefore 
this Covenant doth not provide againſt an unuſual Acci- 
dent, but againſt a Thing well known in our Law, as a 
Part of our Conſtitution. _ 

The next Reaſon why this Covenant ſhould extend to 
future Taxes, is, becauſe it is granted to E. Brewſter and 
her Heirs; which would be of no Effect, if not fo under- 
ſtood. It appears indeed by the Proviſion made in the late 
Acts, that it was thought that theſe Covenants would have 


been repeald, except there had been a Saving, becauſe it 


enacts, that the Tenant ſhould deduct. This Proviſion was 
indeed cautious and wife, for preventing Diſputes, but not 
abſolutely neceflary. 1ſt, Becauſe theſe Taxes newly im- 
| poſed are the Subject Matter for the Covenant to work 
upon. 2. This Act can by no Means deſtroy this Covenant; 
becauſe tho the Tenant hath a Liberty to deduct, yet the 
Act does not hinder him from paying his Rent without it; 
he doth not break the Law, it he pay his Rent without 
any Deduction ; and this is the Difference when an Act of 
Parliament ſhall or ſhall not deſtroy a Covenant: If a Man 
covenants to do a 'Thing, which is lawful at the Time of 
the Making, and an A& comes afterwards, and makes the 
Thing covenanted to be done unlawful, ſuch an Act is a 
_ of the Covenant; but where a Man obliges him- 

ſelf to do a 'Thing, which perhaps was not lawful before, 
and an Act makes it lawful, that Act does not repeal the 


Clergyman before 21 H. 8. who covenanted not to alien 
without Licence; after which 21 H. $. was madc, which 
prohibited any Clergyman to hold any Land in Farm; 
whereupon the Clergyman aſſigned without Licenſe, and 
the Covenant held not to be broken; becauſe 21 H. 8. made 
it unlawful for him to hold it. Dy. 48. pl. 5. Tenant in 
Tail was bound in a Recognizance not to alien, after which 
32 H. 8. enabled Tenant in Tail to make Leaſes for twenty- 
one Years, or three Lives; he made a Leaſe for three Lives, 
and his Recognizance held to be forfeited notwithſtanding 

the Stattute; becauſe the Act giving him only an Ability 


to do it, the Condition was not thereby diſpenſed with: So 


in this Caſe, it does not oblige the Tenant to deduct, it 
only makes it lawful for him fo to do. 3dly, This Act 
was made in this Manner only for the better Collecting and 
Anſwering this 'Tax to the Crown. Now when an A& is 
made to a particular as As ſhall not have any _— 
XX ter 


Covenant. Dy. f. 27. A Leaſe for Years was made to a 


— 
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granted to the Rector of Eddiugton an Exemption from all 
future Parliamentary Taxes to the Crown, and a ſubſequent 
Tax was after given to the King, without any Saving there- 
in of ſuch Charters of Exemption, and held that ſubſequent 
Act does not deſtroy the Grant. 

But there are two Objections to be anſwered; 1½, That 
general Words ſhall not be conſtrued to extend to any Act 
to be provided for by ſubſequent Act of Parliament; accord- 
ing to the Archbiſhop of Canterbury's Caſe, 2 Co. To which 
I anfiver, that the Rule taken in that Caſe hath ſeveral Ex- 
ceptions. 2dly, Where ſuch general Covenant may fecure 
againſt ſuch Incumbrances, as may be impoſed without Act 
of Parliament, that it may be hard to extend it to Parlia- 
mentary Charges. But in this Caſe the Covenant could extend 
to no other Charges, becauſe the "Tenant had no Power, by 
any Law then im Being, to pay any Tax for the Grantee 
out of the Rent due to him. | | 

2. Obj. That tho this Covenant ſhould be good as to the 
Monthly Aſſeſſments, yet 1 t to this Pound- Rate, which 
was not in Being when thi Covenant was made. 

Neſp. Theſe two Sort ot arcs differ only in Form; the 


Nature of the Tax is the fame, the fame Things are taxed, 


and the ſame Clauſes of Ded:.c:ion in both. To conclude 
this Matter, this was a Tax in Being at the Time of 
making this Covenant, which ſhews plainly that the Mean- 
ing of the Partics was to provide againſt it. If indeed an 
Act of Parliament had given ſo much Money towards the 
Building of Pauls, that would not have been within this 
Covenant; for it extends to Taxes to the Crown only, 
which are uſual Taxes, aud then given when this Covenant 
was made. 

There is another Matter in which I have not conſulted 
my Brothers, and that is, hether the Tertenant in this 


| Caſe be obliged by the Covcuant; this is a Covenant by 


the Grantor of the Rent, who was ſeiſed in Fee of the 
Manor. Now who this Tertenant is does not appear, whe- 
ther he be Heir or ; for if he be Aſſignee, I do not 
think him chargeable in Law; for this Covenant doth not 


run with the Land. Hard. 87. I make no Doubt, but that 
the Aſſignee of the Rent ſhall have Covenant againſt the 
Grantor ; becauſe it is a Covenant anncxed to the Thing 
granted; but, that Covenant ſhould run with the Rent a- 
gainſt Aſſignee of the Land, I ſee no Reafon. If this Rent 
was granted fo to be paid, it would be another Matter + ous 
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here is only a Covenant, and no Words amounting to a 
Grant; and therefore there can be no Relief in this Caſe 
againſt the Tertenant, but in Equity; and therefore for 
this Point I do not fee how the Plaintiff can have his 
Judgment ; for if this Covenant ſhould charge the Land, 
it would be higher than a JParrantia Charts, which only 
affects the J.and from the Judgment therein given. But the 
other three Judges thought that this Covenant might charge 
the Land, being in Nature of a Grant, or at leaſt a Decla- 
ration going along with the Grant, ſhewing in what Man- 
ner the 'Thing granted ſhonld be taken, and reckoned the 
Indorſement as Part of the Deed ; and fo Judgment was 
given for the Plaintiff. ö 


4. ſeiſed of a Rectory of 1204. per Annum, charged witn 
a Fee- Farm Rent of 26 / per unum, was taxcd for all 
the Rectory only according to the Rate of 25 J. per dunum 
for Taxes; he retains 45. per Pound for the Fee-Farm 
Rent, which was much more than he really paid; the 
whole Matter appearing in the Exchcquer, where a Bill 
was brought, it was decreed, that the Owner of the Fee- 
Farm Rent ſhould allow only in Proportion to what was 
paid. This in the Caſe of one Sherington. | 


Pickering ſeiſed of Land, and Sir J. Nerden of a Fee-Farm © 
Iſſuing out of it, paid Taxes only after the Rate of 15. 3 d. 
per Pound, and retained for the Fee-Farm after the Rate 
of 4.5. at which the Land-Tax was; on which Sir Jobs 
erden, Owner of the Fee-Farm Rent, brought his Bill 
in the Exchequer, and prayed that Pickering ſhould ſet 
forth the Value of the Land, and what Rent he received, 
and what he had paid for Taxes; to which Bill Pickering 
demurrcd, and the Demurrer allowed, notwithſtanding the 
above Caſe of Sberingion was cited; the whole Matter 
there appearing, and this being on a Demurrer, which was 
made the Difference. 


Burdeaux verſus Dr. Lancaſter, Vicar of St. Mar- 
tin s, and Richard Greſdale Pariſh Clerk there. 


R. Lanca/er and Greſdak ſued Burdeaux in the Con- . 33: 
ſiſtory Court of the Biſhop of London, alledging there- No Bg due 
in, that Dr. L. was Vicar, and R. G. Clerk of St. Martin's, for Chriſining 
and that ratioue pre, ac etiam of an immemorial Co — 4 

| Rom. 
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the Vicar was intitled to 24. 6d. for every Child born and 
baptized within the Pariſn; and 12 d. for the Churching 
every Woman; and the Clerk was intitled to 12 d. for the 
Regiſtring every Child; and that Burdeanx was an Inhabi- 
tant within the Pariſh, and had a Daughter born therein, and 
had not paid. Byrdeanx denied the Cuſtom in the Spi- 

ritual Court, and moved here for a Prohibition; ſuggeſting, 
that a Clerk is a Lay Officer, and his Fecs Lay, for which 
he can only ſue in the 'Temporal Court. That of com- 
mon Right no Fees are due for Sacraments; that there was 
no ſuch Cuſtom as was alledged, and that all Cuſtoms are 
triable by the Common Law; and that this Child was not 
baptized, nor his Wife church'd by the Vicar ; nor his Child 
regiſter'd by the Clerk: And now was urged againſt this Pro- 
hibition, that theſe were Fees uſed for Ecclchiaſtical Mat- 
ters, and therefore might be ſued for in the Spiritual Court ; 
and the rather, becauſe they were ſmall inconſiderable Mat- 
ters, juſt like private Seamen's Wages; and that the Doctor 
and Clerk did not ſue for them as due by Cuſtom, but of 
Right by Canon Law. Holt. Nothing can be due for theſe 
Matters by common Right; and as for the Canon Law, it 
is of no Authority of it ſelf in England, but only ſo much 
as has been through Cuſtom reccived here. 'The Convoca- 
tion cannot by their Canons take Money out of People's 
Pockets. Linwood ſays, if a Parſon takes any Thing for 
Chriſtening, it is Simony ; but indeed, ſays he, ſomething 
may be by Cuſtom ; but then this Cuſtom can never be good, 
to take Money for iſtening a Child which never was 


chriſined by them. This is like the Caſe in Hob. 175. where 


a Man died in one Pariſh, and was buricd in another, and 
a Fee was demanded for his Burial in the Pariſh where he 
died. If you ſay you ought to chriſten their Children, you 
ought to libel againſt them for not Chriſtening their Chil- 
dren, according to the Canon Law, but you can never have 
Money for Chriſtening when you do not. Therefore let a 
Prohibition go; and if you think fit, they ſhall declare, and 
you may do thereon as you p 


Trantor verſus Duggan. 


DV claimed an Eſtate within the Grand Seſſions of 
Male, under a Deed of Settlement, which Deed he 
pretended Trantor had got, and preferred a Bill in Equity 
for the Diſcovery thereof, in the Equity-Side of the 1 — 

— 4 


mutation of Poſſeſſion; and therefore it was 
all fecret Ways; and therefore if Tenant in Tail makes a 


. 
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Feſlions. againſt Trautor who lived in London, and ſerved 


him with a Sabana thereon; and Trantor moved for a 
Prohibition, ſuggeſting, that no Man ought to be troubled 
by Virtue of any Proceſs there, except he lives within the 
Juriſdiction of the Court; and that he lived in London, 
and was ſerved with a Sybpena there; and a Prohibition 
was granted per Cur, ſaying, they would not prohibit theit 
proceedings in this Court of Equity, but only their Pro- 


ceeding on any Proceſs againſt any living out of their Ju- 


riſdiction ; for elſe, if he did not appear there, they would 
ſ-queſter the Eſtate he had within their Juriſdiction. "Then 
it was moved, that Trautor might have pleaded this below 
to the Juriſdiction of the Court: But the Court faid, if he 
had lived within the Locality of their Juriſdiction, tho in 
a Franchiſe, or Place exempt, it might have been another 
Matter ; but where a Man lives out of the Limits of their 
Juriſdiction, it is no Reaſon to force him to appear there to 
defend himſelf. Wherefore, Gc. Ante 138. 


Thomſen verſus Leach. 


Elana on a Special Verdict; the Caſe was: N 


Tenant for Life, with conti 


tingent Remainders in Tail; Qn. 435. 


Remainder over to Sir Simon Leach in Tail; Remainder =) 


in Fee to N. Leach; 'Tenant for Life, before the Contin 


gency abſolutely 


happens, ſurrenders to Sir Simoz Leach, but at the Time of the 0. 


Surrender was Non compos mentis; and the Queſtion was, whe- 
ther this Surrender by a Noa compos was void; and if not void, 
but only voidable, nk there be ſuch a Right ſtill remain- 
rn 
Remainder. And per Cur, the Surrender is void; for what- 
ſoever is done by an Infant, or Von 


compos mentis, which takes 


Effect only by Deed, is void; but it is otherwiſe in Caſe of a 


Feoffment, by Reaſon of the Notoriety and Solemnity there- 


of; and per Holt, if Non compos make a Feofiment by 8 ce. 48. 


Letter of Attorney, he is as much diſabled to avoid that 
Feoffment himſelf, as if he had made Livery in Perſon ; 


Reaſon why a Feoflment by an Infant, or Nom compos, is 
but voidable, is becauſe of the Notoriety and Solemnity of 
the Feoffment and Livery, that antient Way of Conveying, 
which is in View of the whole Country, who ſaw the Tranſ- 


Yy Feoff- 


before 


and yet it is a void Feoffment to all other Perſons. The true co. 42. 5: 
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Feoffment, it deveſts the Remainder, and turns all to a 
Vide 3 Co. Right. But if Tenant in Tail make a Bargain and Sale, 
The Caſe of or a Leaſe and Releaſe in Fee, he makes no Deveſting 
* thereby, but only paſſes an Eſtate for his Life; Loyd and 
_ Cafe. Gregory's Caſe, 1 Cy. 502. is expreſs, that the Surrender of 
an Intant is void. If an Infant grant a Rent-charge, and 
the Grantee diſtrains, the Infant may have Treſpaſs, which 
ſhews the Grant to be void; and where it is ſaid in the 
Books, I/helpdale's Caſe, that the Grant of an Infant is not 


Salk. 675. 


him ſufficient to ſupport a contingent 
4 ight of Action will not; for the Rea- 


ſon why he cannot avoid his Feoffment, is not for Want 


r 
uring his 
is a Lunatick, may avoid 


a contingen 


i tingent Remainder over, and 
ife be diſſeiſed, the whole Eſtate is deveſted, 
of Entry in the 'Tennnt for Life ſhall fup- 
contingent Remainder ; but if Tenant for Life be 
diſſeiſed, and a contingent Remainder, expectant upon his 
Eſtate, does not veſt before a Deſcent is caſt, then it is 
gone becauſe it is turn'd 5 of * x” tho' now it 
may be preſerved longer by the Statute of H. 8. whereby, 
neret a Dilelibe be five Years in Poſſeſſion, a Deſcent will 
not take away his Entry. The Caſe of Bigot and Smith, 
1 Cr. 102. is a remarkable Caſe; which was, Baron and 
Feme Jointenants for Life, Remainder to the Heirs of the 
Survivor of them; the Husband alone made Feoffment in 
Fee, and died, the Wife ſurvived; and the Queſtion was, 
— Aha whether 


but the 
the 


por had made a Feoffment in Fee, yet whether is not 


ſo reveſt the Inheritance; 


F 
5 
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whether this contingent Remainder could ariſe out of the + 
Wits Eſtate; and held that it ſhould not; becauſe, that 
du:ing the Coverture, ſhe had no Right of Entry or Action, 
but the Husband had the Power of the whole Eftate ; and 
thy her Eſtate and the Contingency happened and ſtarted 
up together ec inſtaute, yet this was not ſufficient, becauſe 
the particular Eſtate, that ſhould ſupport the Contingency, 
ougkt to be precedent. But there is no Neceſſity to heſitate 
in this Point, becauſe on the firſt Point it is plain, that 
Judgment ought to be for the Plaintiff. 


Britton and Cole. 


A Refpaſs for taking forty-three Sheep and two Lambs, 5 Mod. 112: 
zcth of May 7 IV. Defendant juſtifies, that the » 2th (in 395- 
of F:b 6 IF. before the Treſpaſs alledged, the King's Writ Skin. 6:5. 
of Lecari facias iſſued out of the Exchequer to the She- Comb. 434, 
ritf of Glozcefter ; reciting, that the late Sheriff of Glonceſter, 469: — 
by Virtue of a Capias utlagatum iſſuing out of the Common a Stranger, 
Pleas againſt Francis Crefſet, that was outlawed in Somer- Tevant 
ſetſbire 12 Jun. 5 V. & M. ad Stam Tho. Cole modo De- Land extend- 
fendentis, and Mary his Wife, in a Plea of Debt, had re- 
turn d, that the ſaid F. Creſſet was then ſeiſed in Fee of. 
the Lands in Queſtion; and that he 1 
the King's Hands, which were found 
Value of 55 J. and therefore the King 
that all and fingular the Rents, Iflues and Profit 
miſſes ariſing thereon, from the Taking the ſame i 
King's Hands, to the Feaſt of the Annunciation then next enſu- 
ing, ſhould be levied according to the annual Value thereof; 
ſo that the Money thereof ariſing ſhould be had before 
Barons of the Exchequer at ſuch a Time; by Virt 
which Writ the Sherift made a Precept di 
Bailiffs, and particularly to Auth. Powell, J. O 
ell, to levy the Money aforeſaid, according 
the faid Writ, out of the Iſſues of the faid 
cauſe the ſaid forty-three Sheep and tw 
ter the ſaid Inquiſition, and defore the F 
ciation, Levant and Couchant upon Part of the Premiſſes; 
the Defendant requeſted the ſaid 4. Powell and F. Powell, 
to take and drive away the ſaid Sheep and Lambs, ac 
ing to the Tenor of the faid Writ; ſuper quo idem Joſe- 
phus P. & J. Powell took and drove away the ſaid Sheep 
and Lambs; on which Plea the Plaintiff demurr'd, and the 
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Defendant joined in Demurrer. And Holt delivered the O- 
pinion of the Court, 

The Caſe in ſhort is: Crefſet is outlawed in a perſonal 
Action; and on a ſpecial Capras wiazat, and Inquiſition 
thereon, ſuch Lands are found to be his, and return'd to be 
of the annual Value of 55 J. the Plaintiff's Cattle are found 
upon the ſame Land Levant and Couchant, they are taken 
by Virtue of a Leoari facias; and the Queſtion is, whether 
this Taking be juſtifiable ; and we are of Opinion it is. %, 

| Becauſe there is a direct Command to the Sheriff to levy 
this Duty, according to the annual Value, out of the Iſſues 
of the Land; and Cattle Levant and Couchant on the 
Land are Iſſues. Statute of JF: 2. c. 39. ſays, that omnia bona 
mobilia on the Land are Iſſues; and ommia mobili 
hend Cattle. 2 Inft. 453. 

2dly, The Land is Debtor to the King, 
Cattle liable; and if the King had not this Remedy, his Per- 
nancy of the Profits would fignify nothing, for it would be 

in the Party outlawed to defeat the King ; 
Ground, or take in Cattle on Contract 
wa 


176 


a compre- 


y with the whole Profits, and there 
the the Agree- 

lawed, during his Outlawry, 

ſhall not the Cattle of the Feot- 
Queſti ſhall ; for 

it, the Feoffmen deter- 


21 H. 7. 7. Mine the King's Right: Notwithſtanding the Book of 2 
n „ which fays, the King's Intereſt ſhall be determined 
Alienation of the outlaw'd Perſon; which Book is to 


FS 
.f Fa 


1 


„prevents the King from having the 
of the PS; 20 8 oe OE 
tion taken, there the King's Pernancy 
Hard 101. and this is the conſtant rſe of the 
Ry 1” 101. Attorney General verſus Freeman ; 


Office that intitles the King; ſo that if the Altenation be 
before Office found, then it is before the King has a Title; 
but after a Title is once veſted in the King, that ſhall not 
de deveſted by any Act of the Party, If 
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not mean the Goods of a Perſon outlawed, for he cannot 
have Goods; if after Outlawry he purchaſes them, they are 
the King's without Office; but as to the real Eſtate, or a 
Chattel real, the King cannot be intitled without Office, but cro jac. 5 - 
tor Chattels perſonal he may. Since Iflues may be levied 
on Feoffee or Alience, that comes in after Inquiſition, why 
not in this Caſe ; nay, perhaps the Plaintiff here may be A- 
lence, it is not neceſſary the King's Officer ſhould take No- 
tice of his Title, he ought to make it appear. Suppoſe 
this Plaintiff had a Right to the Land precedent to the Out- 
Luvrv; as for Inſtance, a Leaſe for Years from Creſſett, yet 
if this be not found by the Inquiſition, or afterwards allowed 
in the Exchequer, he cannot have an Action of Treſpaſs; 
tor if it be not found, he mult go into the Exchequer by 
Way of Aonſtrans de droit, and plead it there; for he ſhall 
not faltify the King's Title in an Action: It may be the 
Plaintifl had a Title, but then he ought to have ſhewn that 
he had pleaded it in the Exchequer, and had it allowed 
there. Now if the Feoftee's Cattle be forfeitable, why not 
the Cattle of one who contracts with the outlawed Perſon ; 
and much more the Cattle of a Stranger, or meer Treſpaſ- 
ſer; for a Wrong-Doer ſhall not have more Advantage, than 
he that has Right; Stafford and Bateman's Caſe, 3 Cr. 431. 
has been quoted; where it was held, that on a H fac” for 
the King's Debt no Goods could be fold but the Debtor's; 
but that Caſe is quite different from this, for that was a 
Fi fac De bonis & catallis of the Debtor, on which the 
Sheriff had no 1 to take a Strangers Goods; but 
this is a Levari factas de exitibus terre; to explain which 
it is to be conſidered, there are ſeveral Executions for the 
King: 1. A Captas to take the Body only. 2. A ' fac. 
3. An Extendi fa, which is called the long Writ; and 4. 
this Lecari facias de exitibus terre; by none of the three 
firſt could the Plaintiff's Cattle be taken. - | 
Now as to Iſſues, when they are forfeited, the whole Inhe- Kebw. 66. s. - 
ritance is charged with them. If "Tenant for Life be re- 
turn d of a Jury, and make Default, whereby he forfeits 
Iſſues, and dies, the Arrear of the Iſſues ſhall be levied on 
the Remainder. 'Fhe Land is Debtor, and becometh Debtor 
for Default of Tenant for Life only; for which this Reaſon 
is given, that it is a publick Service charged on the Fee- 
ſmple, and therefore the Land muſt be charged with the 
| Iſlue, by whomfoever Default was. Now indeed, how this 


de in Caſe of an Outlawry, I doubt; for if Tenant for Life 
de outlawed. and he 's © 


ound to be but 'Tenant for Life 
TA 88 by 


— 
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— 


2 Nol. Ab. 
457. 


by Inquiſition, and there is an Arrear of Iſſues, I do not 
know whether it can be levied on the Reverſion; becauſe 
it ariſes from the Tenant for Life's own particular Neglect 
and Default. But however, it makes no Alteration to thoſe 
that claim under Tenant for Life; in Sir Huy Clare's 


Caſe in Lane. 


Two Tenants in Common, one was indebted to the King, 
and on Proceſs the Beaſts of the other were taken; and it 
was held they could not; becauſe the one "Tenant in Com- 
mon may put his Beaſts on all the Lands; and fo is 2 Rol. 
Ab. 457. but fays the Book, it will be otherwiſe for Cattle 
that come in by Wrong on the Land of the King's Debtor, 


and are there Levant and Couchant. It is faid in 2 Nal. 4b. 


159. that the King may diſtrain the Beaſts of a Stran 

Levant and Couchant on a Levari fac, but he cannot fell 
them; which muſt be a Miſtake in the Printer, or in thoſe 
who had the Management of Rol's Manuſcript ; for the End 


of a Levars fac is to have a Sale; and therefore to allow 


they may be taken on a Levari facias, and not fold, is a 


Contradiction. No Levari facias iſſues but as to Lands, 


and where the Land is Debtor, the Cattle of a Stranger, 


— 
that are Levant and Couchant, are as liable as the Cattle 
r; it is in the Caſe of a Rent-Service. 


-charge, tho' this 4 


B. ſai that by Virtue of 
of a Perſon 


7 
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him in the Execution, are juſtifiable, tho there be no Judg- 

ment. But if a Stranger of his own Head interpoſes, who 

is not concern d, and he ſets on the Sheriff to do Execution, 

he cannot juſtify this ; or ſuppoſe it be the Plaintiff who 

ſued out the Writ, he muſt in his Juſtification the 

Judgment; for if there be no Judgment he is a Traſpaſſer. 

Ray. 73. Turner and Feſgate. Now if the Defendant had bum. 73. 

juſtified he did it by Command, or in Aid of the Officer, 

then he had been in the ſame Caſe with the Officer himſelf; 

but if he will come in without any Authority, tho' he be a 

Party concernd in the Suit, yet he ought to ſhew ſome 

Foundation; ſo in Outlawry, as well as in the other Caſe, 

he ought to ſhew there was ſome Judgment to warrant the 

Ca' S or Fi fa. In Treſpaſs, Defendant juſtified Diſtrain- 

ing the Cattle Damage feaſant as Bailiff to 4. in which 

Caſe, tho the Cattle were Damage-feaſant, yet if 4. did 

not command the Defendant, he was a Treſpaſſer; and in 

this Caſe the Command was traverſable. 2 Leo. 196. 1 Rol. 

Rep. 46. So in Replevin, Defendant makes Conuſance as 

Bailiff to A. that he took the Cattle Damage-feaſant by the 

Command of 4. the Command is traverſable, becauſe Da- 

mages are only concerned, 2 Leo. 215. Fuller and Trimwell. 
But in Replevin of Diſtreſs for Rent, the Command is not 


that 


to the Sheriff, or 
no good Exception 


— 
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to the Merits of the Cauſe, we are all of Opinion pro 7 
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Conttable to 


de choſen in 


the Leet or 
Sheriff's Torn. 


but for the Inſufficiency in Pleading, Judgment mult be 7 
Quer. 


King verſus Hewſon. 


AZ the General Quarter- Seſſions at Leiceſter, an Order 
was made, That whereas the Vill of Charky had no 
Conſtable, and no Court-Leet being kept there, the Court 
did order that Thomas Hewſon, Inhabitant of Charley afore- 
ſaid, ſhould be ſworn to execute the Office of Conſtable for 
the Year enſuing there, or until another be ſworn, in his 
Place; and that on the Death or Removal of the faid Thy 
mas Hewſon, from the ſaid Office, tha ſome one or other 


of the Inhabitants ſhould take upon them the ſaid Office, 


toties quoties there ſhould be any Vacancy; and after at 


the ſame Seſſions another Order was made, reciting the Ap- 
pointment of the ſaid Thomas Hetrſom, and that he, being 


Conte 


eſent in Court, was divers "Times requeſted to take upon 
Lon the ſaid Office, yet he peremptorily refuſed the ſame, in 


mpt of the Court; for which he was committed to the 
County Gaol, till he ſhould take upon him the ſaid Office, 
or otherwiſe be legally diſcharged ; which Orders being rc- 
moved by Certiorari, it was moved to quaſh them, becauſe 
the Juſtices of Peace have no Power; for the Election of 
Conſtables belongs originally to the Leet and Turns; and 
the 13 G 14 C4. 2. c. 12. h. 15. gives Power to Juſtices of 
Peace only in Caſe of Death, or Removal of the Conſtable 
out of the Pariſh, or Continuance of a Conſtable beyond a 
Year, and this only in Default of the Leet; which is not 
this Caſe, for they appoint a Conſtable where was never 
one before ; then they could not have impriſoned him for 
Refuſal, but he ſhould have been indicted ; quad Cur” con- 
ceſſit. And as to the firſt Matter, per Holt, every vill muſt 
have a Conſtable, otherwiſe it is but a Hamlet, they are 
commenſurate one with another; and tho a Conſtable be 
properly of a certain Diviſion; yet if a Warrant be directed 
to him by Name, to execute it out of his Diviſion, he may 
do it; but if it be generally, to all Conſtables, Headboroughs, 
then it muſt be taken reſpectively, and they can then act 


only in their Diviſion. If there be no Leet at all, then you 


muſt go to the Sheriff's Torn. The Lect is but a Franchiſe 

derived out of it; and any Matters done at the Sheriff's 

Torn, which is wit nin the Lect's Juriſdiction, is not _ 
4 an 
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and coram non judice, but only an Infringement of the 
Franchiſe. How can Juſtices of Peace make a Conſtable, 
who is an Officer at Common Law, and they only by Sta- 
tute; only there may have been ſuch an Uſage, from the 
Neglect of thoſe to whom it properly belong d; perhaps 
there may be ſome old Statute for it, which is loſt. Antient 
Uſage for three or four Hundred Years is good Evidence of 
a Law. If an Act of Parliament be loſt or imbezil'd, the 
Law remains ſtill. May be the Confervators of the Peace 
did it at Common Law. That his Opinion was, that 
the Juſtices of Peace could not create a Conſtable, where 
thore was none before; tho he had heard it ſaid in my Lord 
C. J. Keiling's Time, that if a Town be newly built, and 
they want a Conſtable, that the Juſtices of Peace may ; and it 
being in this Caſe conteſted, whether there was a Conſtable 
before, it was ordered to be tried. | 


If an Officer plead his Privilege by Writ, you cannot deny 
his being an Officer. | 


Lamb verſus Jemiſon. 


RROR to reverſe a Judgment in Darbam, in Ejectment Durban. 
before Juſtices ITineraut; the Error aſſigned was, that Sun 1 
a Tales de Circumftantibus was awarded, which ought not 3 al- 
to have been; for 5 El. c. 25. which gives the Tales de Cir- ways lie. 
emuſtant ibus in Wales, and the Counties Palatine, gives it 
only before the Juſtices of the Great Seſſions, and not be- 
fore Juſtices in Eyre, as theſe are. But the Court held this 
to be no Error, becauſe the Stile of the Juſtices in Durham 
is always Juſtices Binerant ; and there is no Great Seſſions 
at all in the County Palatine; and therefore this Act muſt 
be underſtood of ſuch Courts therein as anſwer to the Grand 
Scſhons in JPales. 
Ihen it was urged, that Per Cur was omitted in the 
Judgment; but it was anſwered and reſolved, that ideo con- 
| fideratum eſt, without ſaying per Cur, was good in the 1 Saund. 74, 
County Palatine Courts, "which are look d upon in that 75: 
Reſpect as the Courts of JYeftminſier ; and ſo Judgment 


was afhrm'd. 


Aa a Berg 


„ 


CI 
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Berty verſus Lord Faulkland, in Chancery. 


Salk 231. T HE Caſe was: John Cary the Teſtator, being ſeiſed 
. in Fee of Lands in Queſtion, by his Will the 1oth of 
* Chan. & Sept. 1685. deviſcd them to divers Truſtees therein men- 
129. tioned, and their Hcirs, under feveral "Truſts therein men- 
in Cab, has tioned, ©iz. to the Truſtees, for the firſt three Years after 
within three his Deccaſc, to take the Profits and imploy them to the 
Years after his ſeveral Uſes appointed by him; and after the Truſtees to 
Heart he ſtand ſeifed in Truſt for his Niece Honor IFillonghby, (now 
Lord Gui Wife to the Plaintiff) for her Life, in cafe ſhe ſhall, within 
2 three Years next following after his Deceaſe, be lawfully 
coo» married to Francis Lord Guilford; and in Caſe the Mar- 
riage ſhall take Effect, then the Remainder to the Iflue 
© © Male begotten on her Body by the ſaid Lord Guilford ; but 
if there be no ſuch Iſſue, or in Caſe the Marriage ſhall 
not take Effect, and be ſolemnized within three Years, then 
the Truſt is deviſed to Anthony Lord Faulkland, for his 
Life; Remainder to his firſt Son in Tail, &c. and for Want 
of ſuch Iſſue, to Edward Cary for Life ; Remainder to the 
ng firſt Son in Tail, Oc. who is the preſent Lord Fazlkland, 
and now Defendant. The 2oth of the fame Month the Te- 
1 tor made a Codicil, reciting therein his Deviſe to his 
iece Millougbby, and declared that it was his 
Will, that if the ſaid Marriage did take Effect before the 
: Age of Conſent of them, or either of them, that unleſs 
determin'd the ſaid Marriage ſhould be confirm'd by both the Par- 
iſe in ties at the Age of Conſent, the ſaid Neice ſhould have no 
Benefit by the ſaid Truſts limited, but they ſhould ceaſe 
unto her. J. Cary the Teſtator died; after which there 
were ſome Tranſactions between the Truſtees of the Lord 
Guilford and Mrs. IVilloughby concerning the ſaid Marriage; 
but there were ſome Mifunderſtandings between them; and 
by an Order of Lord Chancellor Fefferies, on a Petition to 
him, it was ordered that the young Lady ſhould not be 
married to my Lord Gwilford, unleſs he would conſent to 
the Propofals made by Mrs. Willoughby's Truſtees ; the three 
Years expired, and Mrs. }/illoughby never married to my 
Lord Guilford; but Auno 1691. married Mr. Berty. Ant bo- 
zy Lord Faullland died without liſue; Edward Cary died; 
and Mr. Berty and his Wife exhibit their Bill againſt the 
Truſtees of J. Cary, and the firſt Son of Ed. Cary, the pre- 
ſent Lord Fazlkland, to have an Account of the Profits of 
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7. Cary's Eſtate, and to have a Conveyance executed to 
chem according to the Truſts in the Will; upon which the 
Queſtion is, whether, ſeeing there was no Marriage had 
within three Years, and there was no Fault in the 
L:dy, ſhe ſhould be relieved in Equity, and have this E- 
{tate decreed to her for Life; Remainder over to the Heirs 
of her Body by Mr. Berty begotten; and it was adjudged by 
the Lord Chancellor Somers, aſſiſted by the Lord C. J. Holt 
and Treby, that the Plaintiff could have no Relief. 
Holt : All Letters and Diſcourſes of the Teſtator of his 
' Kindneſs to his Niece ought to be totally rejected; becauſe 
both before the Statute of Frauds and Perjuries, and efpeci- 
ally ſince, we ought to confine ourſelves to the Words of a 
Will, and not to have Recourſe to any Thing extrinſical or 
dehors, for to explain a Will by other Papers and Declara- 
tions; that would be to make them Part of the Will; 
whereas a Will is a compleat Act of itſelf, and repeals all 
former Wills and Declarations whatſoever. In this Caſe the 
Plaintiff can have no Relief; 1, Becauſe this Eſtate is gi- 
ven to Mrs. J/illoughby on a Condition precedent, of her be- 
ing married to Lord Gilford in three Years. Now the Na- 
ture of Condition precedent is, that it muſt be performed be- 
fore ever the Eſtate can veſt; and if the Performanceof the 
Condition becomes impoſſible by the Act of God, yet the E- 


ſtate could never accrue to her; ſo if it becomes impoſſible 


by any other inevitable Accident; as in this, if Lord Gui/- 
Ford had died within the three Years after the Death of Cary, 
before Marriage with Mrs. Willozghby, whereby 
dition becomes impoſſible by the A& of God, yet the Land 
could never accrue to her; this is the Law. I know of no 
contrary Precedent in Equity; the Relief therein hath al- 
ways been in caſe of ſubſequent Conditions, which determine 
an Eſtate, and are not favoured in Law ; as to which, if the 
Condition becomes impoſſible, the Eſtate ſhall not be de- 
teated; but as to Condition precedent the Law requires 
ſtrict Performance; and if that becomes impoſſible, the Eſtate 
can never ariſe. And as the Law is fo, ſo is apparently, 2dly, 
the Intent of the 'Teſtator; for he gives on Condition, which 
he knew was not in the ſole Power of his Niece to perform. 
But then 3dly, that, which makes it beyond all Contradic 
tion, is the Codicil, which ſhews that he intended to give 
her the Eſtate, on Condition that there ſhould be an in- 
difloluble Eſtate between her and Lord Guilford; and the 
Eſtate after her Death is only given to ſuch Heir Male, as 
thould be begotten on her Body by the Lord Guilford ; 


| 18 3 


the Con- 
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where an Eſtate has been given on Condition, and the Sub- 
ſtance of the Condition has been performed, there Equity 
has relieved, becauſe the Teſtator aimed at Subſtance, and 
not at Circumſtances : This was the Cafe of Popham and 
Rogers; a Deviſe was made of Lands to Sir F. Pepham, 
on Condition he ſhould let two Thirds thereof deſcend to 
his Hcir; he did not do fo, but permitted other Lands to the 
Value of two Thirds to deſcend; and it was held in Equity 


to be a ſufficient Performance of the Will; becauſe the De- 


ſign of the Teſtator was to make Sir F. Popham a good 
Husband, to provide for his Poſterity ; and the Intent of the 
Teſtator was ſatisfied thereby. Now here the Intent was, 
that ſhe ſhould marry Lord G. ſhe marrics one whom it 
doth not appear Cary had any Kindneſs for; the Cafe of Fry 
and Porter is ſtronger than this. Mrs. Willonghby was in 
no Fault at all, ſhe did what Honour and Modeſty would 
permit: And fo Lord C. J. Treby agreed it was a hard Caſe, 
but cannot be helpd, the Will of the Teſtator ought to be 
obſerved ; and his Eſtate in the fame Manner, and on the 
fame Conditions, as he limits it. 

Lord Chancellor : Mrs. TVilloughby was to take on a Con- 
dition precedent, nothing was to veſt in her till after three 
Years; at which Time, if ſhe was not married to Lord G. 
the Truſt was to veſt in Lord Fazlkland; the previous De- 


_ clarations of his Intentions ſignify nothing; the Will is an 


expreſs Revocation of them all. As for the Conditions not 
being literally performed, if my Lord Faulkland had done 
any unfair Act to hinder her Marriage, he being to have Ad- 


vantage by it, Equity might have relieved ; but on the o- 


ther Hand, I am not clear that ſhe ſhould be relieved, if 


my Lord G. had died, or refuſed to marry her. It may be 


a hard and unreaſonable Diſpoſition, we cannot help that, 
we cannot make a new Will. He differ d in thinking ſhe 
had done all that could be done by her; for ſhe put 'Terms 
on my Lord Gilford where the Will put none, and which 
could not be reaſonably required; but — that be, the 


t Condition is not performed, and it is not material 


to them in Remainder what the Reaſon of it is. It cannot 


be in this Caſe objected, that the Condition is performed in 
Subſtance, becauſe the Condition is of a Thing which can- 
not be valued; Paying of Money, or Conveying an Eſtate, 
is of a Thing which will admit of a Valuation; but this 
Caſe of Marriage cannot. Then the Proceedings in the 
Time of the Chancellor Feferies; it plainly appears by 
the Suggeſtion of the Petitions, and the Orders thereon, 2 


ment ought to be reverſed ; Turton 


Tra; 
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the Lord Chancellor was not informed of the whole Mat- 
ter; and it is evident they deſigned he ſhould not, for there 
was only a Petition, and no formal Bill, wherein all Parties 
intereſted might be made Parties to it, and have been heard 
what they had to ſay relating to the ſame. On the whole 
Matter, I think the Lady was to have no Eſtate, but on 
performance of the Condition precedent, which ſhe never 
did perform. I do not fee that any Thing was ſincerely 
done on her Part to anſwer the Intent of Cary's Will; there 
was 2 great deal done in a colourable Manner, but abſolutely 
refuſed the Propoſals made by Lord Gazi{ford's Truſtees, or 
did as good: Now the Defendant is a to all theſe 


ad, and 


| n 
Ch. 1. paſſed; and per Eyre, Rokeby and Holt, it was Grat tor 
05! har the Abrenive Gt ra and theres Joe Bet. 
econtra. Burp 
another Point was ſtarted, giz. a Variance in the Grant, AS was only Eſq; 
from the Letters Patent. It is ſet forth in the Plea, is void. 
Ch. 1. granted the Advowſon V. Thexton Armi- 
& paſtea Militi, and the Letters Patent are J/illielmo 
Thexton Militi; and for Reaſon of this Variance Ju t 
affirmed, . Turton and Holt ; but Rokeby acan- 
becauſe he faid, a Grant made to a Man by the Name 
night, who is not a Knight, is not void, ſo as cumſtet 
de perſanã; and there is nothing in this Record to oblige 
them to take Milliam Thexton Knight, and William Thex- 
Eſquire, for two diſtin& Perſons; and therefore the 
ourt would never intend it on to make void a 
Grant; but by the other three it was held, that a Man 
who is not a Knight cannot take by the Name of a Knight; 
for 1ſt, Knight is Part of a Man's Name, as is held by all 
the Books without Contradiction, and is not only an Ad- 


dition. 4 H. 7. 7. 32 H. 6. 29. 8 Ed. 4. 23. a. 2 Iaft. 594- 
Hutt. 4 


41. 2dly, A Knight is a Name of Dignity, and ag Co. 49. 6. 
; Name 


B b b 
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Name of Dignity is as much Part of a Man's Name, as his 
Chriſtian Name; and a Grant made to a Man by a wrong 
Chriſtian Name cannot be good; it muſt canſtare de perſons 
not in the Plea only, but in the Grant it ſelf. Now it does 
not appear by that, that J/iJiam Thexton Knt. and illiam 
Thexton Eſq; are the fame Perſon ; now the Name of Eſq; 
is certainly drown'd in the Name of Knight; for all Names 
of Worſhip are drownd in Names of Dignity. But it is 
that tho a Man be no real Knight, yet he may 
be a reputed Knight; ſo a Name of Reputation will be a 
ſufficient Deſcription to take by: To which it was anſwer's, 


1ſt, That he that is a reputed Knight, and yet is not a 


Knight, cannot take by that Name; for where a Man takes 
by Name of Reputation, there muſt be ſome Foundation to 
ground that Reputation upon; as there is in Cafe of a Ba- 
ſtard, who takes by Name of a Son; but there is no Foun- 
dation for a Man to be a Knight who is no Knight. But it 
may be objected, that Names of Dignity ny be ſupported 
by Reputation ; as the eldeſt Son of a Duke hath the 'Title 
of Marqueſs or Earl. Now ſuppoſe a Grant was made to 


the eldeſt Son of a Duke, by the Name of Marqueſs, that 


Vide 8 Co. 
16. 6. 


Grant would be good, becauſe there is a Foundation for 
it: For by the Laws of Heraldry, every Duke's eldeſt Son 
takes Place as Marqueſs, that is, after all real Marqucſles; 
and the common Uſage of the Realm gives them thoſe 


Titles in all Wiitings now a- days; but the old Conveyances 


were cautious in fo doing, they called them ſuch a one 
Eſquire, commonly called Marqueſs, Oc. and even in mo- 


dern Conveyances they are always mentioned to be the E- 


deſt Son of ſuch a one. It is ſaid by Hutton and Richard(cn, 
in the Debate of the Earl of Peabrook's Caſe, Lit. Rep. 223. 
that if Grant be made to one by the Name of Knight, who 
is no Knight, it is a good Grant; but there is no Foundation 
for it; for if that be ſo, a Name ſignifies nothing; and 
Tho. may as well take by the Name of John, as an Eſquire 
by the Name of Knight : But ſuppoſing Reputation would 
have done, yet the Defendant ſhould have averred, that he 
was an Eſq; /ed cognit' & repum by the Name of Knight. 


Per Eyre: If a Feoftment be indeed made to a Man by a 


wrong Name, but Livery is made to him in Perſon, there 
the Feoffment is good, becauſe coaſtat de perſona. And the 
Books put a Difference between a Grant that has its Opera- 
tion by a Deed it ſelf, and where it is by Livery; in the 


former it cannot be good, in the later it is. In the Caſe 


of the Earl of Pemb, Lit. Rep. 181, 197, 223. 1 Cr. * 


4 


W 
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70. 215. the Iſſue in a Qare Iupedit was, whether Sir Nil. 
lam Fandys granted the next Avoidance by the Name of 
Sir Milliam Sandys Eſquire; and the Court held, that the 
Verdi had made this a good Grant, but without that it 
had been void. As to Lord Ewer's Caſe, 2 Cr. 240. 1 But. 
21. a Grant was made to my Lord Ewer by the Name of 
R. Ecrer Knt. Lord Ewer ; tho' he was not a Knight at 
that Time, the Grant was held good; but the Reaſon of 
that was, becauſe it was a ſufficient Deſcription of the Per- 
ſon, there being but one Lord Eewer at the Time; as in Co. 
| Lit. 3. a. if Lands be given to R. Earl of Pexb, when 
his Name is Henry; or George Biſhop of Norwich, when his 
Name is John; the Grant is good, becauſe there can be 
but one Earl of Penb, or Biſhop of M. at a Time; but 
here the Grant is to Sir J/illiam Thexton Knight, and the 
| Defendant pleads it to Millan Thexton Eſquire, which are 


| 


Term. Paſchæ, 


Anno 10 W. III. in B. R. 


Smith verſus Tobnſon. 


( 7 ll e, Ah a Oyantum meruit, and 
alſo an Indeb Aﬀumpfet upon Motion to bring Pf be a 


— 


much Money into Court, and to be ſtruck out of nen 
the Declaration, the Court granted it as to the I- no on Gra 


debitatus Afſiupſit, but refuſed it as to the Quantum me- tun merit. 
rut; and Court ſaid, that ſuch Motions had been ſometimes 
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obtained, where a Quantum mernit and Indebitatus were 
Ante p. 90, joined together; yet regularly they ought not to be granted 
Bites Mich. On a Ovantum mernit, for who can tell what a Man de- 
10 W. z. ſerves, till it be tried. 


Dibble "Paſch. 12 W. 3. Farrell: Cafe. 
The King verſus Haggard. 


ce e | Ndictment at Kirby in Weſtmorland on the 5 El. for 1 
— e 
ee. and a Certiorari was prayed; but the Court doubted whe- 
fans, for afng ther to grant it; becauſe the Statute is, that it muſt be 
2 Trade not tried in the proper County; ſo that if it be removed hither, 
being an AP- it muſt be ſent down again by Procedendo, and not filed 
Om here, ſo as to be quaſhed; but there having been ſeveral 
ſuch Certiorari granted, they granted one in this Caſe 
and afterwards 
Term following, in the Caſe of one Mad of Norfolk. 


ä 


Temple verſus Biſhop. 


* T was held per Cur, that where four took out a Bill of 
out by four, I Middleſex, by the Death of one of them the Writ abated; 
abates by and a new Writ ſhould have been taken out in the Name 
Death of one: of the three Survivors, by Journies Accounts; and when one 
muſt be taken of them died, the Bill abated, and a new Bill ſhould have 
out by out in the Name of the two Survivors, only by 
vers 3 Jour” Journies Accounts. 


Chaloner verſus Claiton. 


de ſer forth. Q. 
Vide poſtea 
. 


in the Rejoinder ſhould have ſet forth a Title. But Nor- 
they for the Defendant moved, that there was no Neceſ- 
ſity ſo to do; for tho' in Debt for Rent, if the Defendant 
pleads in Bar Nil habuit in Tenementis, the Plaintiff in his 
Replication muſt ſhew a Title; becauſe in Debt for a * 

AY | e 


granted another in a like Caſe in Trinity 


o 


— 8 * *- 


"Term. Paſch. 10 W. III. 1698. 


the Plaintiff is not obliged to ſhew a Title in his Declara- 
tion, but quod cum dimiſit is ſuſficient ; yet in an Avowry | 
it is otherwiſe; for in an Avowry ſome Kind of Title muſt 
always be ſhewn, as was here, dig. that he was poſſeſſed for 
divers Years then and yet to come; which being done, there 
is no Necellity to ſet out a Title again in the Rejoinder; 
whereon the Court took Time to conſider ; and after Nor- 
they faid, he could not make good the Avowry, and there- 
fore praycd Leave to amend, paying Coſts: Ozod Cur com- 


ce it d 


— MD 
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Brag and Dj gby. 


AsE on ſeveral Promiſes; on Original Defendant, oyer.' 

LU without craving Oyer of the Writ, pleaded a Variance Viano be- 
between the Writ and the Count, ſhewing particularly where- —1 4 
in. Whereupon Plaintiff demurr d; for tho the Writ be in canner be 
Court, yet it is on a diſtin Roll from the Count; and Pd wit 
no Advantage can be taken of it, without craving Oyer - Over of the 
diuod Cur concefſit, and a Reſpond. oufter awarded. nt. 


Carter verſus Shepherd. 


"ROVER for a Goldſmith's Note for 1601. the Fact propeny. 

1 was; C. had a Note of Shepherd's, while S. was pay- Salk: 507. 

ing him the Money C. put 50. into his Bag of the Mo- — 2 

ney, after it was told, and laid it on the Counter while the Money, — 
reſt was telling; during which Time the 50 l. in the Bag Ping it into 

was ſtolen; and the Queſtion was, whether Carter, by put- An Ir 

ting the Money in the Bag, had ſo a tated it to him- akered, and 

ſelf, that he ſhould ſtand to the Loſs thereof; and the Come Re = 

held that he ſhould ; for the Poſleſſion of it was the ſame oy 

as if he had put it into his Pocket, and he might have De- 

tinue for it, after it was in his Bag; and accordingly the 

Court ordered, that whereas he had a Verdict for 100 l. he 

ſhould have Judgment for 100/. and make a Releaſe for 

5ol. on Recor , 


Dubarton verſus Chancellor. | 
( ASE on ſeveral Promiſes; Plea in Abatement, ans OO 


and 

4 Reſpondeas onſter; Nom aſſumpſit pleaded, and car- — 
ned down to Trial by N privs, and Verdict for the Wengen 
| | Cee Plaintiff ; the Iſſue - Noll. 
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2 8 
Plaintiff; and it was moved, that the entire Record wa; 
not carried down; for the Plea in Abatement, and Judy. 
ment thereon, was not entered on the Iflue-Roll, which 
they ought to have been, and not to have made two Rolls, 
for the Plea in Bar ought to be entered on the ſame Roll 
with the Plea in Abatement; and ſpecial Verdict; and for this 
the Verdict was ſet aſide. 


King and Morrice verſus The Mayor and Cum. 
monalty of Lincoln. 5 
: 5 Mod. zoz. NA Andamus to admit Morrice to the Freedom of the 


ty of Lincoln, he having ſerved ſeven Years Ap- 
_ prentice ; which the Mayor refuſed ; becauſe he refuſed to 
lemn Affirma- take the Freeman's Oath, he being a Quaker, but oſſer d 
non on der to make his ſolemn Affirmation according to the late Ad, 
Freedom. 7 II. z. c. 34. And the Court were of Opinion, that he ought 
to be admitted on his ſolemn Affirmation; for the Office of 

a Freeman is no Place of Profit, or Office in the Govern- 

ment, within the Statute : By his Serving his Apprenticeſhip 

he had a Right in the Freedom, and his Admifhon, where- 

unto the taking of an Oath is not eſſential, but only by 

Cuſtom; and the Intent of the A& was, that, unleſs in 

thoſe Caſes excepted by Proviſo, the Affirmation of a Quaker 

ſhould be as available as his Oath ; and tho' it was returned 
in this Caſe, that every Freeman had the Liberty to run a 
Cow upon the Common within the ſaid City; yet that 
will not alter the Caſe ; but becauſe the Writ was directed 
to Mayor of the City of Lincolz in the County of Lir- 
coln, and not in the County of the City of Lincoln, the 
Writ was quaſhed; there being no ſuch Perſons to whom a 
peremptory Mandamas ſhould go. 


Silly and Dally. 


Salk. 562. N Defendant makes Conuſance as Bailiff to J. T. 
=” or that long before F.T. Grandfather of the preſent 
In Avowry, J. T. was 1 for 500 Years, commencing from the 
whenever zoth of July 1645. of a certain Meſſuage and fourteen Acres 
under 2 parti. called Treleage in the Pariſh of St. Brago; and alſo of an- 

cular Eftazes other Meſſuage and forty-four Acres called Trevanios in the 


tze Com- 


mencement of it, and the Original whence derived, muſt be ſet forth in Pending. 3 
I ſame 
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of Harris and Parker, 2 Vent. 253, 270. which was Debt 


i 
„ 


ame Pariſh ; of which laſt mentioned Tenement the Place 
where is Parcel; and that being ſo poſſeſſed 1 Ang. 1645. 
he leaſed for 499 Years, three Quarters of a Year, two 
Months and three Weeks to A. B. reſerving 161. per An- 
aum; and the Grandfather, being poſſeſſed of this Rever- 
ſion of a Term, made his Will, and made J. T. Father of 
the preſent J. T. and Fane his Wife, Executors jointly and 


reliduary Legatees; that Jane died, and Jahn ſurvived; that 


J. died, und made the preſent J. TJ. his Executor, as Bailff 
to whom he made Conuſance for the 16 J. Rent arrear. 
plaintiſt demurred; becauſe not ſaid how the Grandfather 
was ſeiſed, or who made that long Leaſe; and the Eſtate 
not ſet out, out of which the Leaſe is derived; for when- 


ſoerer the Defendant in an Avowry ſets out a Title in a 


particular Eſtate, he muſt ſhew from whom the Eſtate is 

derived. 1 Inff. 303. b. 1 Cr. 571. Scavaze and Hawkins. Ante p. 188, 
Tz. 147. Mitham and Barker. 1 Cr. 138. Sktecill and A.- 189. 

cery. Per Cur : It is true, that if the Leſſor brings Debt 

for Rent againſt the Leſſee or Afignee, he necd only fay 

guod cum dimifit, without ſhewing his Eſtate; but an Avow- poſtea patch. 
ry is different from a Count in this as well as in other 13 W. 3. Felt 
Caſes ; for if you declare in Debt for Rent, there one Plea * Sarlick. 
goes to the whole Declaration, as Nihil debet does; but no 

general Plea gocs to the whole Avowry ; if in this Caſe 


you had ſet forth a Seiſin in Fee in ſome one who made 
the Leaſe to J. T. it had been very proper to have tra- 


verſed the Seiim in Fee; but inſtead of a Scifin vou have 


| alledged a Poſſeſſion; and there never was ſeen ſuch a Tra- 


verſe, as abſque hoc Poſſeſſionat” fuit : Belides, whereſoever 
you forth a particular Eſtate, you muſt ſhew the Ori- 
ginal from whence it is derived; if you have the Seiſin 


nin Fee, it is ſufficient to alledge that generally, becauſe 


that gives him a good Title againſt all Men, except the 
Diſſeiſee. But now particular Eſtates are not framed by 
the Law, but by Contract; and therefore you muſt ſhew 
what that Contract is, and how ic came to be made; if vide 2 co. 
it is carved out of an Eſtate that is able to ſupport it; 43-46, 52,7 
and therefore becauſe the original Eſtate is not ſet out, Nerf. 

from whence this particular Eſtate is derived, the Avowry 
is ill; and Jud pro Oger. In this Caſe was cited the Caſe 


for Rent on a Demiſe by Plaintiff to Defendant ; Defendant 
pleaded that Plaintiff nibil babuit in Tenementis; Plaintiff 
replied, that he was of a Leaſe of forty-one Years 


made to him by the Lord V. who had ful) Power to de- 


miſe ; 
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miſe; and tho the Judgment was reverſed for a Fault in 
the Declaration ; yet the Replication was held good, without 
ſetting forth a Title; which Holt ſaid was true; and that 
in that Caſe it was not neceſſary to ſet out a Title, for 
Nihil habuit in Tenementis was the Iſſue; for if Defen- 
dant plead Nihil habnit in Tenementis, the Plaintiff may 
reply quod ſatis habnit in Tenementis, viz. in feodo, or 
any other Eſtate, on the Trial whereof he may give any o- 
ther Eſtate in Evidence, the Alledging any particular E- 
ſtate being only Form; the Iflue being, whether he had any 
Thing in the Premiſſes: It was alſo ſaid by Holt, that the 
Caſe of J/7itham and Barker in Tele. 147. was a hard Caſe, 


Oldfield and Sir Rich. Raines, Judge of Conſe 
ftory Court of the Biſhop of Lichfield and C. 
ventry. 
School. 


_ Ldfield was libelłd againſt in the Spiritual Court ex 
Lan wa Offcio, for teaching School contrary to the 77th Ca- 
ad in the non, 4 160 1 is, that bs — _ teach School 
Court except licenſed by the Biſhop, and otherwiſe qualified as the 
3223 Ct preſcribes; and now Oldfie/d 5 
out Licence. ſuggeſting that every Man at Common Law may teach and 
_ 72. inſtru another; that all Canons contrary to the Law of 
Carth. 464. the Land are void, and do not bind the Laity, whereof he 
Comb. 324. js one; that the Statute of 1 Jac. and 13 Car. 2. have ap- 
pointed Penaltics for keeping Schools without Licenſe; and 
that the Expoſition of all Statutes belongs to the King's 
Courts; and the ſingle Queſtion was, how far this Canon 
binds a Layman ; which Holt ſaid was no Queſtion to be de- 
termined on a Motion; and therefore granted a Prohibition, 

and that they declare upon it. N 


At Guild hall coram Holt. 
Clerk verſus Pigot. 


over 
and 


for 


_—— — —— — 8 — i, 
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for Non-payment Clerk brought this Action. And it was 
alledged, that the Action ſhould have been brought by 

Keen; becauſe, by Clerk's indorſing his Name, the Property 

was transferred from him to Keen. But the Chief Juſtice 

held, that there being a Blank Space left over the Name of 

Clerk, as is uſual in Bills of Exchange, it was at the Elec- 

tion of K. cither to make Uſe of it as his Servant, or Order ; Poſtea Mich. 
it he had filled up the Blank Space, with making it pay- 10 W. 3 
able to him, as he might have done, if he would; then the Gakes. 
Property of the Bill had been transferred to him, and he only 

could have maintained this Action againſt the Acceptor; 

but ſeeing he has not filled up the Blank Space, he thereby 
declares his Intention to have acted only as a Servant of 
Clerks, whoſe Name was put there, that, on Payment 
thereof, a Receipt might be writ for the Money over his 
Name; ideo Action maintainable by Clerk. 


Te 


Cromwell and Grumſdale. 


EBT againſt Defendant, Adminiſtrator of Roger UF- - Ma. 281. 

lin, for 40 J. for that the ſaid Roger, 10th of Ralls. 462 
1674, per ſcriptum ſunm obligatorium, cujns datus eft eiſdem gt. 
die & anno ſupradit?, cognovit ſe teneri & firmiter obligari If what was 
fræfat Georg in pred quadraginta libris, per hec verba; the Intent of | 
quadrans libr payable on Requeſt; Defendant pleaded Non — 

eft factum præditt Richardi Urlin; the Jury find, Ozod the Bond is 

dam R. Urlin Inteſf pred Grumſdale did ſeal and de- 89% 

wer a certain Writing in Form of an Obligation, in hec 
cerba; by which he obliged himſelf to the faid George 
Cromwell per mid viginti in quadrans lib bone & legalis 
monete Angliæ, ad quam quidem ſolutionem he obliged him- 
ſelf, his Executors, Adminiſtrators and Aſſigns, firmiter per 
præſentes figillo figillat', dat primo die July anno regni 
Regis Cu. 2. 1674. conditioned for the Payment of 20 l. 125. 
2 _ 25th of December next enſuing the Date thereof, 
And Holt, who delivered the Opinion of the Court, faid 
that the Bond was as filly and inartificial as could be; yet the 
Intention of the Partics being apparent, the Plaintiff muſt 
have Judgment; as for the Opadrans kb, if there had been 
nothing turther to explain it, we ſhould have made no- 
thing of it, but the Word Qpadrans here being ſomething 
of four, and it appearing by the Condition to be for the 
Payment of 201. we cannot underſtand it to be meant of any 
D d d other 


» —k 
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other Sum than 40 J. and if the Meaning does ſufficiently 
appear, we ought to conſtruc Bonds and Agreements not 
according to the ſtrict Words, but according to the Inten- 
tion of the Parties. & anta is as unintelligeable as this, 
and fo is qrantoginta, Th. Jo. 48. We have ſearched the 
Rolls of Dodſon and Keys Caſe, and find it exactly the 
ſame, as reported in Telv. 193. As to the Per mid ciginti, 
that is inſenſible, and therefore cannot hurt. Then as to 
the Cnjus dat” in the Declaration, there is no ſuch Date as 
Anno Regni 1674. it is a void Date, and Plaintiff may al. 
ledge the Deed to be made when he will; and tho' by the 
Profert hic in Cur, he has confin d himſelf, yet the Cu jn, 
datns ſhall be underſtood of the Delivery, and not the 
holes Mich. Date; cujus datzs ſhall be the giving of which was Cc. 
wn if it had been gerent Date, it might have been otherwiſe, 
but here it is good enough; ideo Jud pro Quer. 


Atkinſon verſus Corniſb. 


5 Mod. 395. intiff brought an Action as Adminiſtratrix of her Huſ- 
— band during the Minority of her four Children, A. P. 
Adminitra= C. D. Adminiſtrators cum teftamento anncxo; and avers 
on granted they were under the Age of twenty-one. Defendant plead: 
Aas of an that . the Eldeſt was of full Age the firſt of October laſt ; 
Executor, Plaintiff replied, that he was not then of full Age, and 
— tendered an Hue; Defendant demurred; and it was object- 
anAdminiftra- ed that Judgment ought to be for Defendant; beeauſe the 
tor at ewenty- P[aintift did not aver the Children were under the Age 
om of ſeventcen, (at which Time Adminiſtrator durante minc- 
Poſtea Mich. ritate ſhould ceaſe), but only under the Age of twenty-onc 
12 ub Years. Sd per Car, The Diverlity is, if Adminiſtration be 
Paſch. 13 w. granted durante minoritate of an Executor, there Admini- 
3. Reek v. ſtration ſhall ceaſe when the Executor comes to Seventeen; 
Thomas. but if Adminiſtration be granted durante minoritate of one 

who is not an Executor, but only Adminiſtrator, there Ad- 

miniſtration durante mi nori ætate does not ceaſe till twenty- 

one. Jud pro Quer. 

4 n 


D E 


DE 
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King verſus Kitchner. 


| t for cauſing an Apprentice to abſent himſelf 6 Mod. gg, 
from his Maſter, and Keeping and P him in that 182, 289- 
Abſence. It was m » = it, becauſe not a Pats. 
Thing of a publick Nature, g no other than an inticing away 

Adion on the Caſe; but Court ſaid it was a great Offence, * Apprentice 


. but left Party to demur, if he a H 
woul 


Williams verſus Drury, 


e Defendant pleaded Mimomer in Abatement; Mitoner 

whereupon the Plaintiff demurr'd, becauſe the Defen may be pleat- 
dant had laid no Venue; but Court held, that there need © fd 
not in this Cafe, becauſe it is a Plea concerning the Per- — 


on, and fo mult'b tried where the Aalen i brought. = 4 


6 Mod. 105. 


| Toms verſus Loyd. 


AS E for Money received to Plaintiff's Uſe; ic Defendant me aa. 
pleaded his Privilege in the Exchequer, whereon the ment is for the 
Plaintiff demurr'd; and Judgment for Defendant ; who pray- 1 
ed Coſts by Virtue of 8 C 9 . 3. c. 11. whereby it is enact- basement, han 
ed, that for — — ond vexations Suits, that if noth. 2 
on any Demurrer t ſhall be given againſt the Z* A 
Rn, the Defendant ſhall have Judgr--nt 2 13 4 
Coſts. 
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Coſts. But Court were of Opinion, that Judgment on Do. 
murrer, upon a Plea in Abatement, for Defendant is not 
within this Act; the Intent of the Act being only to give 
the Defendant Coſts, where the Plaintiff ſhould have had 
it, if *** had been given for him. Now if the Plain- 
tiff had Judgment on Demurrer, in a Plea in Abatcment, 
he hath 2 no Coſts, tho there be ſome Contideration 
thereof, at the End of the Caufe, in Coſts. Beſides, the In- 
tent of the Act is to prevent frivolous and vexatious Suits, 
and on Judgment for the Defendant, on a Plca in Abate- 
ment, it doth not appear to the Court that the Action is 
either frivolous or vexatious; fo that it muſt be underſtood 
of a Demurrer, where there is a Judgment final. 


Wilkins verſus Mitchell. 


| Mandamus re- EBT for Rent in the Court of Cambridge, where upon 
— 4 the Evidence the Plaintiff was nonſuited ; the Deten- | 
mentin an In- dant had Judgment, but the Mayor refuſed to execute the 
—1 Os, ſame, taking Security from the Plaintiff for his Indemnity ; 
Writ 4,4 whereon a Mandamns was moved for, or that the Mayor 
zcatione ja ſhould ſhew Cauſe why he ſhould not execute the ſaid Judg- 
oof ment; but the Court denied the Motion, ſeeing he had a 


_- Remedy, cis. a Writ De executione judicii out of 


CC 


Gardner verſus Booth. 


228 Prohibition was granted in a Suit of Tithes, on a Sug- 
Tikes. 8 2 of a Modus; and Conſultation was prayed, be- 
geſtion of a had not proved their Suggeſtion: And per Cn; 
Modus ; the the Plaintiff had declared in a Prohibition, and 
= had pleaded thereunto; yet the Suggeſtion, 

_ Lo the Statute, muſt be within fix Months 


proved 
the Suggeſtion is entered on the Roll, and for that 
brought into Court, that it may be ſeen 
Proof thereon or no; after which, it 
ppearing no Proof had been made, a Conſultation was 


4 | WE 


—_ 


— 
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The King verſus James. 


NI ament in the Grand Seſſions of Tales, and Certiorari Certorari lies 
# oranted to remove it, at the Prayer of the Detendant ; wo Pas at 
| and now a SP: rhe, As Was prayed to the Writ; becauſe a , Panty, if 
tiers does not lie into Wales; or if it does, it is only the Court 
when the King Q1rects, or deſires it, and not at the Deſire — 
the Di ten dant: But Court held that Certiorari lies either | 
at the Dufire of the King, or of the Party, according as the 
Court ſhall think fit; and accordingly a Rule was given 
ar the Return of the Certiorari, and that the Indictment 
mould be tiivd in the next Eugliſß County. 


'Tilliem Ellis verſus Grace Ellis, Executrix of 
Tohn Ellis Son of the ſaid Hilliam Ellis; Intr 
Mich. 9 W. 3. Rot. 190. 


f NDE V aſſimpſit on two Promiſes for 100 J. Defen- 5 Mod. 368. 

| Gant pleaded Infancy in her Teſtator at the Time of the mu- 432. 

3 a | 3 , nfant charge- 

rfpective Promiſes; the Plaintiff replied, Protefiando that able for Mo- 

he was not an Infant at the Time of the Promiſes, pro la- ney lent to 

cit9 dictt as to the ſaid two Promiſes, quod ipfe erozabat, buy . 

uraoni bat & fofrebat 6. parcelF inde, & quamhibet out. 

parcellan pred G. pro cubiculis, Auglicè Lodgings, pro præ- 

7 Johanne Ellis, & predict Gratia, (pred Johanne 

G pred Gratia contrgut' exiffent,) ac pro emptione neceſſa- 

riorum, & potu, & cittu FT Suftentatione corpornm 2 Jo- 

hannis & pred Gratiz, & familiæ ſut, pradidt Johanne ad 

tunc habente liberos & hoc paratus eſt cerificare, G c. At 

quond 40 l. riſid inde & quelibet parcella prad quadraginta 

lib fue runt pro emptione neceſſuriorum, Cc. & fic pred 4ol. 

per ipſum JIiill' Ellis prafat Fohanni mutno dat & accom- 

modat', & per prætatum Johannem Ellis mutno habit & re- 

cept” per prefatum Johan nem Ellis expendit & erogat & ex- 

trapaſit fuerunt, Go. & hoc paratas eft cerificare. Whereon 

the D-:fendant demurr'd in Law; and it was not now que- 

fond, but that an Infant ſhall be chargeable for Neceila- 

ries for his Family, as well as for kimfelf ; but the great 

Objection to the Replication was, that tho a Man may find 

Neetlaties for an Infant, yet he cannot ſafely lend Money 

to an Infant, to provide Neceſſaries for himſelt. As to which, 

tie Court were of Ovinion, that if the Infant ſpends the 
ET” Money 
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| Money otherwiſe, then he ſhould not be chargeable ; but 

hs ai if he Jays it out in Neceſſaries, according to the Lending, 
as it is averrd in the Replication he did, then he ſhall be 
chargeable ; becauſe it is the fame as if the Lender had 
bought the Neceſſaries for him; which Employment being 
traverſable, a Penne ſhould have been laid; for which C. 
miſſion Court gave Judgment quod querens nil capiat per 
Billam. 


King verſus Dixon and Ellis. 
Ndictment gerſus two Defendants, who were Overſeers of 


not Repairing 4 the Highway, for not repairing or cauling to be repaired 
2 


. the Highways; and quathed, becauſe an Indictment for not 

288 Repairing muſt always be againſt the Pariſh ; the Overſcets 

not being bound to repair the Ways, but only to give No- 
tice to the Pariſh to come and repair them. 


| Error e C. B. An Action was brought there by an At- 
torney, by Bill of Privilege, and no Plegii de proſequendo 
found, and fo return'd on a Certiorari; and for that Cauſe 
Judgment was reverſed. ED 


King verſus Sir Henry Bond Baronet. 


indiiment of OIR H. Bond brought a Writ of Error to reverſe an 
kay — Outlawry for High Treaſon, and aſſigned for Error, 
for Want of that whereas the Statute of 1 H. 5. c. 5. doth ena, that 
Addition, un- in every Indictment, Oc. there ſhould be Mention made of 
takes Advan. the true Addition of their Profeſſion, Faculty or Myſtery, or 
tage of i. Eſtate and Degree, and that the Place of his Com 


ſhould be mentioned; ande ex quo that in the Indictment 


he is not named Baromet, nor hath other ſufficient Addition, 
in hoc eſt Erratum; and fo likewiſe as to the Place of his 
Commonancy ; he aſſigned alſo another Error in the Pro- 
ceſs of Outlawry, iz. the Want of a Capias; which the 
Attorney General cotifefled ; whercon his Outlawry was re- 


verſed; and being arraigned on the Indictment, Holt faid, - 


that Sir H. B. had his Election, either to take Advantage 

of the E. c ption to the Indictment, for Want of Addition, 

or wave it, and plead the King's Pardon; for the Indict- 

ment is not to be quaſhed by the Statute, except he tz! es 

Advantag of it; and accordingly he waved his Exc! „, 

and pleaded his Pardon. 
I 


— 


rc 


Name of Kobert F. Teoman, and not Armiger, as in the 


{ 
s 
| 
| 
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The King verſus Robert Fielding. 


J Obert E. was attainted by Outlawry for High Treaſon sutute of 
R by the Name of R. T. Eſquire, and in Term had#. 5. 5. of 
huis Pardon allowed; and now he brought a Writ of Error, _ 7 
and aſſigned for Error, that at the Time, and before, and Law,of which 
alter the Caption of the Indictment, he was known by the he Cour w 
Indictment. Holt ſaid, it were a better Aſſignment to have 
recited the Stat. 1 H. 5. c. 15. but however it may be ſuf- 
fcient, that being a general Law, and concerning the King, 
the Court would take Notice of it. But the Doubt was, 
whether he had not eſtopped himſelf from taking Advantage 
of that Mikake, by his Manner of coming in and aſhgning 
it, which was & pred Rob. Fielding dicit, that he is the 
Perſon mentioned in the Record ot the Indictment ; whe- 
ther the Præd did not admit the Addition as in the Indict- 
ment. Darnell, Shower and Norther, that it admitted no 
more than Identity of the Perſon, and not the Truth of the 
Addition; the Falſity of which, as well as the Omithon, is 
Error. Holt: The true Anſwer is, that there could be no 
Eſteppel ; for the Outlawry was returned Hill. 1 V. & 


Mar. at which Time he ſtood indicted by a wrong Addition; 


but not rendring himfelf till long after, he had no Oppor- 
tunity to plead it, but could only uſe the King's Pardon, 
or ſay he was not the ſame Perſon mentioned in the In- 
2 eſpecially it being confeſſed by the King's Attorney 
eneral. 


— and Owen. 


PRROR of a Judgment in the C. B. in an Aſſiſe of $1... 


4 Novel difſeifin brought againſt him by Owen, for the; Mod 776. 
Office of Clerk of the Peace of the County of Rent; in Et. 426. 

which Aſſiſe the Plaintiff for Title ſet forth, that the Office _— — 4 
of the Clerk of the Peace for the County of Kent was Parol, without 
an antient Office, and that the Statute of 1 V. & M. c. 21. N I 


enacts, that the Cuſtas Rot ulorum, or other Perſon to whom Peace. 
it belongs to nominate the Clerk of the Peace, ſhall appoint 
one able and ſufficient Perſon, reſiding within the County, 
to be Clerk of the Peace, for ſo long Time as the ſaid 
Clerk of the Peace ſhall well demean himſelf in the ſaid 
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Offer ; that the 15th of July II. Earl of V iucltelſea ap- 
pointed him to be Clerk of the Peace, whereof he was 
fied nt de [hero Tenemento pro termino gitæ, Gc. till the 
D.f-ndant difleifed him. Detendant pleaded Nut tort nal 
Jiſſcifin; and upon Iſſue joined a ſpecial Verdict was found, 
that the Farl of M. was Crftos Rot of the County of X. 
tunt the Office of Clerk of the Peace was vacant ; that the 
1:th of 7Zr-{y the Earl, by Writing under Hand and Seal, 
appointed the ſaid Phil. Orren to be Clerk of the Peace, 
durante bencplacits of the ſaid Earl; that after the 15th 
of Julr, at the General Quarter-Seſſions the faid Writing 
was ſhewn to the Juſtices of Peace; and a Queſtion aroſe 
among them of the Validity of the Grant, and they refu- 
ſed to admit him; afterwards, at the fame Seſſions held 
by Adjournment at Cant, by the Earl of /s Orders the 
ſaid Writing was read in Court, and then at the fame Sc{- 
tions, alſque villa relatione ad ſcriptum pred” habita, the ſaid 


Far ſpoke Tec cerba ſeguentia in bis Auglicauis verbis, I 


Ante p 42. 


do nominate and appoint the ſaid P. Ocrex to be Clerk of 
the Peace according to the Act of Parliament; and after- 
wards Owen was admitted; then the Earl died, and the 
Earl of Run was made Cuſtos Rotulorim, who granted 
tie ſaid Office to Saunders quamdiu fe bene geſſerit, Ge. 
And Jlelt delivered the Opinion of the Court, and ſaid, 
that in this ſpecial Verdict two Points are to be conſidered; - 
1%, Whether the Cuſtos Rotulorum can by Parol, without 
any Deed, appoint a Clerk of the Peace. 2d, If he can do 
fo, whether theſe Words of the Cuſtos Rotulorum be a ſuf- 
{.c:cnt Appointment and Nomination. 1ſt, We are all agreed, 


that he may appoint a Clerk of the Peace by Parol. But 


ly, that this is not a good Appointment by the Act. 
As to the firſt Appointment by Parol, it is good, for it is 
but an Execution of a Power, and not a Deriving any In- 
tereſt he has in himſelf; and a Grant it cannot be, for a 
Grantor ought to have an Intereſt in himſelf to grant; and 
the Cuffos Rotulorum hath at moſt but an Intcreſt at Will, 
end the Intercſt of a Clerk of the Peace is a Frechold; 
and therefore his Eſtate for Life, being a greater, cannot 
be derived out of his Intereſt, which is leſs ; and that the 
Clerk of the Peace has a Frechold, and is not removeable 
on the Death or Removal of the Crffos is not now a Que- 
ſ.ion ; being fo adjudged here in Harcourt and Fox's Calc, 
and firmed in the Houſe of Lords. Now if a Man be ſeifed 
in Fee of a Manor, or of a Park, and he makes a Bailiff, 


or a Keeper for Life, this muſt be by Grant and by Deed, 


1 becauſe 


L 
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becauſe it is an Intereſt derived out of his Inheritance ; but 
this is rather like Tenant for Life, with a Power to make 
Leaſes for three Lives; which being in Purſuance of a Pow- 
er, there is no Neceſſity of Livery and Seiſin, becauſe it is 
only the Execution of an Authority; but where a Man 
makes fuch Leaſes, by Virtue of an Intereſt which he hath 
in the Land, they are not good without a Livery and Seiſim. 
So when a Man, by Virtue of an Intereſt which he hath, 
grants an Office for Life, it muſt of Neceſſity be by Deed; 
but if he doth it by Virtue of an Authority only, there 
needs no Deed at all. So if a Man deviſes, that his Exccu- 
tors ſhall fell his Lands, they may fell without Livery, 1 
Toft. 113. becauſe it is done by Virtue of a Power, and not 
by Way of conveying any Intereſt from them. It hath been 
objected, that the Cuſtot Rotulorum doth not only appoint 
and nominate the Clerk of the Peace, but alfo doth give 
and grant the ſaid Office ; becauſe the Words of the Statute 
37 H. 8. are, 2ive and gram the (aid Office; and the 
Statute of 1 V. & M. being made on the Foundation of 
7 H. 8. muſt be conſtrued agrecably thereunto. But ſup- 
> was neceſſary by the Statute of 37 H. 8. yet not 
G Mar. becauſe by 37 H. 8. the Eſtate of the 
of Peace determined with the Intereſt of the Caftos 
um, fo that the Cuftos granted no more than he 
could grant. But now by 1 V. & M. he grants an Intercſt 
that ſhall continue, tho he be removed or die. But not- 
withſtanding the Words Give and Grant, a Decd was not 
neceſſary, by the 37 H. 8. becauſe Give and Grant are ge- 
neral Words, and comprehend all Manner of Difſpoſitions ; 
they are Words of Surrender, Releaſe, and alſo of Limi- 
tation and Appointment, ſecundum ſubje Ham materiam ; 
and in the 37 H. 8. there are the very Words limit and ap- 
point, which ſhews all their 'Terms to be ſynonymous, and 
to mean no other than a Nomination and Appointment. 
| "There is not any Law requires a Nomination or Appoint- 
ment to be by Deed. A Nomination by Parol is as much 
an Appointment as by Deed. A Rent aſſigned, in lieu of. 
Dower, may be by Parol, without Deed, tho' it be a Freehold 
created de noco; and tho a Rent lies in Grant, becauſe this is 
not properly a Grant, but an Appointment. So in caſe of 
Partition; if Rent be aſſigned for Owelty of Partition, if there 
be three Parceners, and Rent affigned to two, if it were a 
Grant they would be Jointenants, and the Rent would ſur- 
vive; whereas, it being but an Appointment, if either of 
them dies, the Rent r 
Wa an 


3 
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and not ſurvive. Where Corporations have Power by Pre- 


not. In Hints Caſe, 


ſcription to nominate a 'Town-Clerk, the conſtant Practice 
is never to nominate them under the Common Sea}, but 
only to ele him; he has an Eſtate for Life, and may 
maintain an Aſſiſe his Office. In London indeed it is 
cuſtomary to grant it by Deed, but in other Corporations 

Dy. 152. where a Cuſtom was al- 
ledged, that the Lord Admiral ſhould conſtitute a Re- 
giſtry, for and during the Term of his Life; it was ad- 


judged he might nominate without Deed. 


tion of his Office, quamdi 


But as to the ſecond Point, which was not much inſiſted 
on in the C. B. we are all of Opinion, that this is not a 
Nomination. The finding the Earl of Minchelſeas 


— to the Seſſions was a good Inchoation of the No- 


mination; but the Words themſelves are not ſufficient. 
It, It is not ſaid that he nominated him to be Clerk of 
the Peace of the County of Kerr, there is not one Word 
mentioned of any County whatfocver. 2d/y, The Words 
are, I appoint him to be Clerk of the Peace according to the 

Af of Parliament; by the Act he is firſt to nominate the 
Clerk. 2dly, to deſcribe the Manner of his Execution, by bim- 
ſelf or ſufficient Deputy. 3dly, He is to limit the Continua- 
ſe bene geſſerit ; all theſe Things 
are to be done. Now when a Man is to do three Things 
together, and he only doth Part, that is void. Now the 
Nomination of Clerk of the Peace is but one Part of his 


t, 
of the Clerks of the Peace, viz. 
the one of a Nomination at Will, 


no Ph. 
id Ph. Omen might have rela- 


tion; wherefore we are of Opinion that this Nomination is 
void, and that the Judgment ſhould be reverſed. Burt this 
reverſed in the Houſe of Lords. Cs 


Clerk 
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Clerk verſus Mundall, at Gui [d-hall. 


VDE I aſſumꝑſit for Wares fold, Non aſſumpſit plead- = 
: ] ed; at the Trial there aroſe a Queſtion concerning a Bill zin or Er. 

of Exchange; where Holt took this Difference, That if the change. 
Party, to whoſe Hands a Bill of Exchange comes, neglects irn 124- 
to receive the Money from the Acceptor, there he ſhall not w heb ug 
reſort to 2 = — * oy _ relied on the Ae md s Bill 
ceptor, t wer being only chargeable by Cuſte — 
— in Law. But a Bill, without "oe thy ſhall — 
never go in Satisfaction of a precedent Debt, or Con- i from the 
tract, except it be Part of the Contract; as if 4. ſells gn. 
Goods to B. and B. takes a Bill in Satisfaction thereof; tothe Drawer. 
there, tho this Bill be never paid, 4. is diſcharged, becauſe bn dent 
it is Part of his Contract that B. ſhould take the Bill; i. 
but otherwiſe a Bill of Exchange ſhall never without Pay- Poſtea Mich. 
ment extinguiſh or __ 9 1 Debt or Contract; and rn 
if only Part of a Bill of ge be paid, it ſhall only for of 
that Part diſcharge a precedent Contract or Debt. This Caſe te Bank of 
was concerning a Bill of Exchange drawn by one in Eng- 
land, payable to the Defendant, who indorſed it to the Lambert v. 
Plaintiff, ſending it to him for Money which he owed him = 
in the Way of Trade; this was in June 1694. which Bill W. „ Lord 
was never paid; and the Defendant inſiſted, that ſeeing the *. Francis. 
Plaintiff had not returned the Bill, but kept it a long Tine 
in his Hand after it became payable, that therefore it ſhould 
be as ſo much Money paid him; But Holt ruled it to be 


no Payment. 
King verlus Shaw. 


Norder was made by two Juſtices of the Peace againſt 

A Shaw, the reputed Father of a Baſtard Child; whereupon — 
he appealed to the next General Quarter - Seſſions of the Peace, * w the next 
after he had Notice; where the Order of the two Juſtices was b. my fo 
diſcharged ; and the Order of Seſſions being removed by Cer- en General 
tiorari, it was moved to quaſh it; becauſe by 18 El. c. 3. the W 
Appeal muſt be to the next Geaeral Seffions; and it may be 
there have boen a General Seſſions before the next General 
 Quarter-Seſſions; as in London and Middleſex there are four 

General Seſſions in the Year, beſides the Quarter-Seffions ; 
wherefore the Order of Seſſions was quaſhed. | 


DE 


Term. Sanct. Mich. 


Anno 10 W. III. in B. R. 


8 _ 4. 


Brinsby verſus Gold. 
SI: DEF aſſumpſit for Horſe-meat; Defendant pleaded | 


an Action depending in the Sheriff of London's Court 
for the ſame Cauſe; and held no Plea; becauſe an 


Aaten pending in an Inferior Court is no Bar to an 
—.— Adtion in a Superior — for the ſame Cauſe. 


Per Hale: The Plainif is not bound to | y a Tales, 
but only to bring in the Record for Trial; it he does not 
pray a Tales, the Defendant may. „ 


Pullen verſus Benſon, Trin. 10 W. 3. Ros. 102. 


EB T on a Sheriff's Bond for Appearance, 20 Nov. 9 
28 Gal, conditioned, that Villiam Benſox ſhould appear in 
Delivery of ic. the K. B. die Lune prox poſt quinden Martini Mich 9 IF. 
Defendant pleaded the Statute of 23 Hl. 6. and that the Bond 
was delivered by him the zoth of Nov. 9 I. and that Jil 
liam Benſon, at the Time of the Delivery and making of 
the Bond was taken and arreſted by the Plaintiff, She- 
rift of Torkſbire, by a Writ returnable in the XK. B. in Mich. 
Term laſt paſt; that being ſo in his Cuſtody he took the ſaid 
Bond from him; (5 hoc paratus eſt veriſica e. Whereupon the 


FRET demurred, and ſhewed for Cauſe that the Plea was 
= double, 


"Salk. 628 
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double, and wanted a Traverſe; and the whole Court held 
the Plea to be ill; becauſe when he pleaded the Bond to 
be primo deliberat the zoth of Nocemb, he ſhould have tra- 
verled, abſque hoc, that he delivered the 2oth of November, 
according to the Caſe of Green and Eden, Til. 138. 2 Cy. 
264. for here the Date was material; for ſuppoſe the Arreſt * 
was before the Return of the Writ, and after the Return 
of the Writ he took an antedated Bond, this Bond is void; 
and therefore the Date is material, and ought to be tra- 
verſed; and per Holt, the Date of the Bond is one Thing, 
and the Bearing Date another; the Date of the Bond is the Ante p. 9 
Delivery of it; wherefore the Plaintiff had Judgment. « 


- 


The King and Richard Rains. 


M Audamu to Sir Richard Rains, Judge of the Prero- Salk. 29g. 
{VI gative Court to admit Richard Matts to prove the up. 9: 
Will of Edith Pinfeld; Sir R. Rains returned, that J/atts Spunvaléburt 
was named Executor, in Truſt for three Infant Children of canner retuie 
John Paine deceaſed, Brother of Edith Pinfold ; that it Pa ub fen 
appeared, on Proof made to him, that the ſaid R. Matti w an Execu- 
was very poor, and unable to pay his own Debts ; and that wi becauſe 
he abſconded himſelf; whereby the Infants and other Lega- gr 
tees were in Danger of Lofing their Legacies; that in ſuch compel him to 
Caſe, by the Eccleſiaſtical Law, the Spiritual Judge may zwe Seewiy- | 
defer to grant Probate till ſuch Executor give Security for 
Payment of Legacies; and that JYatts refuſed to give Sc- 
curity, for which Reaſon he could not admit him, but de- 
ferr'd Granting the Probate : And after divers Arguments a 
peremptory Mandamu was granted; becauſe the Eccleſi- 
aſtical Court cannot demand Security; the Teſtator is the 
proper Judge of the Qualifications of his Executor: Beſides, 
an Executor has a Temporal Intereſt, and without Probate 
cannot ſue. The Civil and Canon Law warrant not any 
ſuch Demand of Security; and tho there ſeemed to be ſome 
Equity in the Caſe; yet the Eccleſiaſtical Court is not the 
proper Court for Equity here in Exglaud. Wills are of Ec- 
cleſiaſtial Conuſance, but not by Force of the Civil or Ca- 
non Law, but as 'Time out of Mind allowed and received 
here; and if you enlarge the Power of Eceleſiaſtical Courts, 
the King's Courts may reſtrain you. If a Man make a ge- 
neral Executor, they will ſue him to Account in the Spiri- 
tual Court, but we will prohibit them ; becauſe, by the Law 
of England, the Executor hath all the Goods of the Teſta- 
G g g tor 
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Vide poſtea tor not diſpoſed of : and this hath been the Reaſon of all 
| Hill. 13 W. z. Prohibitions concerning Adminiſtrators on this Account; be 
* ba. Cauſe by 31 Ed. 3. they are put in the ſame Caſe with 
> Executors. Now in this Caſe, ſuppoſe an Executor will no 
give Security, what ſhall become of this Will, can the Or- 
dinary adjudge him to dic Inteſtate, and grant Adminiſtra- 
tion cum Teſtamento anne xo? An Executorſhip being an 
Office, it is fit he ſhould take an Oath for the due Execu- 
tion thereof; but to give a collateral Security, to get other 
Men to be bound for him, it is againſt common Right. 


A Fine was ſet on ſeveral Defendants, whereas the Poſter 
was not return'd; whereupon the next Day, upon Motion, 
the Rule for ſetting the Fine was diſcharged, 


Hill and Vaux. 


Salk. 656. IBEL in the Spiritual Court of Lincoln for Tithc- 

Carth. 461. IL Milk by a Vicar; the Defendant alledged a Maodi. 

Fare n and praycd a Prohibition; but it appearing on the Sug- 

Thing, if not geſtion, that by this Modus, during that Part of the Yeu 

in a more Ad- in which the Modus was payable, it gave the Vicat no 

| Manrer, not More than a Tenth, which by the Law he ought to have 

good. through the whole Year, nor in a more advantageous Way; 

the Cuſtom was held void, and a Prohibition denicd. In 

the Debate of this Cafe a Queſtion aroſe, if it had been a 

good Mods, if it had been alledged that the Delivery had 

been at the Vicarage-houſe ; which depended on this Que- 

ſtion, whether the Pariſhioner of common Right is obliged 

to deliver his Milk 'Tithes either at the Vicarage-houſe or 

Church-porch; as was adjudged in the Equity-Side of the 

Exchequer, in the Caſe of Dod and Engleton, Raym. 277. 

And Holt ſaid, that a Pariſhioner is not obliged ſo to do 

of common Right, but only to ſet them out; and that there- 

fore, if this had been in the Modus, it would have made 

it a good one; and that the Caſe of Dod and Exgletan was 

a meer equitable Decree, guided by the Cuſtom of the 
Neighbouring Pariſhes. 


Pool verſus Gardner. 


Prohibition. N a Motion for a Prohibition, it was held, that where 
Carth. 463. it doth not appear in the Libel, or Proceedings, that 


1 the Conuſance doth not belong to the Eceleſiaſtical Court, 
| — | 


thers 
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there no Prohibition ſhall be granted after Sentence; but if i: does uo: 
where it doth appear in the Libel, or other Proceedings, appear en th. 
that the Conufance doth not belong to the Spiritual Court, —— 
there, after Sentence, a Prohibition ſhall be granted in all Court has not 
Caſes except one; which is, where a Man is ſued out of lune 
the Dioceſe, then if he doth not take Advantage of it before gan go afer 
Sentence, he ſhall not have a Prohibition for that Cauſe Sentence. 
afterwards: Becauſe, tho' the Cauſe for that Reaſon does 
not belong to that Spiritual Court, yet it belongs to a Court 
of that Nature, and not to one of the King's Courts. 


Edward Tard verſus Ellard. 


\ C TION far Cafe, wherein the Plaintiff declares, that Sal. 112 
whereas the Defendant 6 Ju 9 I. z. was indebted Carth. 40 
| to Plaintiff and S ſannab his Wife, as Executrix of the Te- A, 
| ſtament of S. T. 61. for Arrears of Rent due to S. J. in his Feme Covert 
| Life-time; and fo being indebted, in Conſideration the faid une 
Plaintiff would give him Time to pay the ſame till Mich. then Hent t. ur 
„ next following, he promiſed to pay the ſaid fix Pounds to the Husband, tl, 
| faid Plaintiff, at the Feaſt of Mich. then next following; bing deten 

| and ſhews that he gave him Time till the then next Aich. atone. 
but that the ſaid Defendant has not paid, and avers the Life 
of his Wife; and on Non aſſumpſit pleaded, and Verdict pro 
Oner”, Gold moved in Arreſt of Judgment, that this Action 
ſhould have been brought by the Baron and Feme; becauſe 
the Debt, which was the Foundation of the Promiſe, was duc 
' to the Wife as Executrix; and the Money, when recovered, 
would enſue the Nature of the Debt, and be Aſſets. But 
the whole Court held the Action was well brought by the 
Husband only; as in the Caſe of Lea and Thinne, Nilo. 
84. and it would have been ill if it had been brought by the 
Wife, becauſe the Wife was not privy to the Contract; but 
it is a ſpecial Promiſe made to the Husband only, to whom 
the Payment is only to be made; and the Recovery on this 
Promiſe muſt be only by him in his own Right; which Pro- 
miſe doth not alter the Debt, becauſe it is not of a higher 
Nature, but is a Sort of collateral Security; and the Money 
recovered on this Promiſe is no Part of the perſonal Eſtate 
of the 'Teſtitor; for if the Husband dies, his Executor ſhall 
have Execution thereof: But yet, when it is recovered, it is 
a Devaftavit in the Husband, fo far as he recovers; 


Sacih 
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Savill and Roberts. 


Ak. 13. "RROR of a Judgment in an Action ſur Caſe in C. B. 
I # 6. wherein the Plaintiff Roberts declares, that the Defen- 


> dant maliciouſly and wickedly intending to oppreſs the Plain- 
uſing him tiff, cauſed him to be maliciouſly indicted of a Riot; for that 
ag — and divers other Perſons did ſtop a Way, whereby the 
which he was Defendant uſed to carry his Tithes, on which Indictment he 
acquitted by appeared, and was acquitted ; by which Proſecution he was 
Verdiet. injured in his Name, and put to Expences in defending him- 
ſelf. On Not guilty pleaded, there was a Verdict for the 
Plaintiff, and 11/. Damages; and Judgment pro Quer; and 
on this a Writ of Error brought; and the Queſtion is, whe- 
ther this Action lies for this malicious Proſecution, whercby 
the Plaintiff was put to Charges and Expences; and C. B. 
were of Opinion it did. And Holt delivered the Opinion of 
the Court, that Judgment ought to be affirmed, that 
this Point, which has been often debated, and of which 
there had been Variety of Opinions, might be ſettled. In 
Order whereunto, it is neceflary to confider what are the 
true Grounds and Reaſons of ſuch Actions as theſe ; and it 
- doth appear, that there are three Sorts of any one 
of which is ſufficient to ſupport this Action; 1/f, Damage 
to his Fame, if the Matter whereof he be accuſed be ſcan- 
dalous. 2dly, To his Perſon, whereby he is impriſoned. 
zaly, To his Property, whereby he is put to Charges and 
Es - 
The firſt appears from the Caſe of Barns and Conflan- 
tine, Teil. 46. 2 Cr. 32. where it is held, that if an Indict- 
ment for Barretry be preferr'd, tho Indictment be erroneous, 
or found Jenoramns ; yet an Action for the Party lies, be- 
cauſe it contains Matter of Scandal ; and this was the Caſe 
of Sir Aud. Henly and Dr. Burſtall, Ray. 180. 1 Vent. 23, 
25. where an Action ſar Caſe was held good for malici- 
ouſly indicting the Plaintiff being a Juſtice of Peace, for 
delivering a Vagrant out of Cuſtody without Examination, 
contrary to Law; becauſe it contained Mattcr of Slander. 
2dly, If there be Loſs of Liberty; this appears from the 
Stat. 21 Fd. 1. 2 Iaſt. 562. definit' de conſpirat, where ſuch 
are deſin d to be Conſpirators who cauſe Children within 
Age to appeal Men of Felony, whereby they are impriſon- 
ed, or fore grieved, c. and it was thought neceſſary by 
Parliament to give the Party Satisfaction for ſuch _ of 
I mpri- 
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500, That a Man put to Anſwer an Indictment, is put 
to Charges is notorious; and if fo, it is an Injury to his 
property; and if this Injury be occaſioned by a malicious 
Proſecution, it is Reaſon and Juſtice he ſhould have an Ac- 
tion to repair him the Injury; tho of late Days it has been 
queſtioned, yet it has always been allowed formerly ; as the 


; Ed. 3. 19. 3 Af. pl. 13. 11 1.7. 25, 26. E N. B. 116. Style 


--$, Atceood and Monger. But it may be objected, againſt 
the Authority of the old Books, that thoſe Actions were 
grounded on a Conſpiracy, which is of an odious Nature; 
but that without Conſpiracy they are not maintainable. Io 
this it is anſwered, that the Conſpiracy was nothing in theſe 


Caſes, that was not the Ground of theſe Action,, but the 


Damage ſuſtained by the Party; for if there were never 
ſo great a Conſpiracy to indict a Man, yet if nothing be 
done in Purſuance of that Confpiracy, the Party can have 
no Action. 9 Co. Poulter s Caſe. Jo. 93. Smith v. Cranſhaw. 
Now if a Man be proſecuted malicioufly for a "Freſpaſs, 
either with or without a Confpiracy, it is the fame Thing, 
the Trouble and Expence is the fame; and I take it, that 
whereſoever an Action of Confpiracy is maintainable againſt 
two, there, if it be a malicious Proſecution by one, Cafe 
will lie, Thefe Actions of Conſpiracy, in the old Books, 
were really but Actions on the Cafe: But Conſpiracy, pro- 
perly fo called, docs not lie unleſs the Party were in- 
dicted of a Capital Crime, F. N. B. 116. in which Action of 
Conſpiracy, properly fo called, if it be brought againſt two, 
and the one found guilty, and the other acquitted, no Judg- 
ment can be given againſt him who is found guilty. 11 H. 7. 
25, 26. 2 Inſt. 562. 1 Saund. 229. And no villainous Judg- 
ment ſhall be given, but where a Conſpiracy was to take 
away a Man's Life; and Confpiracy, tho' nothing be done 
thereupon, is a Crime, and puniſhable at the Suit of the 
King. There hath been another Objection, and that is the 


Opinion of the Judges in the Caſe of Sir And. Heuly and 


Dr. Burſtall, Ray. 180. who, tho' they held the Action lay 
in the original Cafe ; yet alfo held, that if a Man be indice- 
ed of 2 Treſpaſs, or other Crime, where there was no 


IH h h Slande: 


1 Cro. 239. 
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Slander, and thercof be acquitted, no ſuch Action as this 

lies; contrary to 7 H. 4. 31. But that Opinion was not ma- 

terial in the Caſe before them; there was no Occaſion for 

them to ſay it. But fo far I confeſs; if in this Cafe of a 

Riot, there had been only a Bill preferred, and the Jury 

had return'd an Jzroramns, no Action would have laid; be- 

cauſe the Matter is not ſcandalous: The Party is not impri- 

ſoned, neither ſufters he any Damage; for if the Jury do 

not find the Bill, he is not injured; but if he had been im- 

priſoned, the Action would liv, tho the Bill had not been 

tound ; and fo in the Cafe of Scandal. Whereas it hath been 

obj cted, that it will be of miſchievous Conſequence, by ſtop- 

ping all Proſecutions of this Kind; and there is no more 

Reaſon in this Cafe of a malicious Indictment, than a mali- 

cious Action; and no Man fhall be reſponſible for any Da- 

mages whatſocver for ſuing a Writ, or profecuting in the 
Ki:.2's Courts. | | — Oy 

But it is to be conſidered, 1/7, that there is a great Diffe- 

rence between bringing an Action malicioufly, and proſecuting 

an Indictment malicioufly ; and 2dly, that Notion, that no 

Action doth lic for bringing an Action malicious, is not to 

be taken largely and univerſally, but with ſome Reſtrictions; 

for 1//, If a Man brings an Action, he either claims a Right, 

or complains of an Injury ; and the Law always allows him 

to take his Courſe of Law to obtain his Right, or be fitisfed 

for his Injury; and this is allowed in all Courts. 4 Co. 16. If a 

Man fays to another who is Heir at Law, and as Heir feifed 

of Lands, you are a Baſtard, theſe Words are actionable”; 

but if he ſays, you are a Baſtard, and I am Heir to the E- 

ſtate, the Addition of theſe later Words, tho falſe, make 

them not actionable, becauſe he claims a Right. 'The Law 

vide 1 Saund. hath provided, that no Man ſhould proſecute without finding 

W ., Pledges; and that was a Security againſt troubleſome Ac- 

463. tions; then if the Plaintift's Suit be vexatious and groundleſs, 

he ſhall be amerced pro fal/o c/amore; and tho theſe Amer. 

ciaments be now Matters of Form, and therefore ſeveral 

Acts of Parliament have given Coſts to Defendants, yet we 

| Vent, 86, Muſt judge by the Reaſon of the Law, as it ſtood antiently; 

$7. but in Caſe of an Indictment, there is no Proviſion or Re- 

medy, but by bringing an Action; but if it appears that 

the Action is brought meerly for Vexation and Oppreſſion, 

the Party gric ved in ſome Cafes ſhall have Action ſur Cale: 

he ſhall not indeed fay generally, that he falſly and mali- 

ciouſly, without probable Cauſe, did bring an Action, Cc. 


I but 
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but it he ſhew any ſpecial Matter, whereby it appears to the 
Court that it was frivolons and vexatious, he ſhall have an 
Action; as in the Cafe of Date and Swarne, 1 Sid. 424. 1 
S1rnd. 228. Skinner and Guntozz. There is another Caſe 
where an Action of this Nature will lie, and that is, where 
a Stranger, who is not at all concerned, will excite another 
to bring an Action, whereby he is grieved, Action lies a- 
gainſt the Exciter. There are other Cafes where this Ac- 
tion is allowed; as 1 Cr. 291. Caslion and Mills; 2 Alad. 
Norris and Palmer; 1 Rol. b. Reddock and Sherman; but r Vent 23 
tho' this Action doth he, yet it is an Action not to be fa- 27 W 
voured, and ought not to be maintained, ceithent rank and 
expreſs Malice and Iniquity: Therefore, it there be no Scan— 
dul or Impriſonment, and {gnoramas found, no Action lies, 
tio the Matter be falſe ; yet if the Indictment be fairly pro- 
tecuted, no Action lies: So if the Court has a Juriſdiction, 
tho the Matter be ſcandalous; yet if there be no XIulice, 
no Action lies. But in the Cate before us the Verdict has 
found expreſs Malice; and therefore Judgment ovght to be 
afnrmed. = | 


If Notice in Ejectment be given to an Under-tenant, and Ejectment. 
| he doth not acquaint his Landlord therewith, but ſuffers 
Judgment to go againſt him, the Court, upon Motion, will 
not ſufter Execution to be taken out, till the Right be tried. 


Martin verſus Cell. 


* E, by Bill for Goods fold, againſt Francis Cell Eſq; Statute of Ad 
who pleaded, that he was not H Gell Eſq; but Mer- ens rend 
chant; whereon the Plaintiff demurred; and Judgment to — 
anſwer over; becauſe the Statute of Additions extends only lawry lies 
to — where Outlawry lies, and no Outlawry lies on 

a Bill. | 


Zackſon verſ us Pigot. 


AU on a Bill of Exchange againſt the Acceptor; — of Ex. 
wherein the Plaintiff declares, that one Dunk:z of Saks hy 


Briftol, the 25th of March 1696. drew a Bill of Exchange Crock, 82 5 
| the Day 
Payment of a Bill of Exchange being paſt, promiſed to pay /ecundum tenare m, Ce. good z foi it thall 
de paid preſently. Poſtea Trin. 12 W. 3. Mitford wer/zs Walcot ac” | 


0 
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on the Defendant, payable to the Plaintiff within a Month; 
that 16th of May 1657. the Defendant accepted the Bill 
and promiſed to pay ſecundum tenorem © effettnm Bills; 
on Non afumpſit pleaded, and Verdict pro Oner, it was 
moved in Arreſt of Judgment, that the 4ſumzpfir was im- 
poſſible, becauſe made a Year after the Time of Payment 
of the Bill to pay the Money according to the Bill. Put 


udgment was given for the Plaintiff; for it appearing on 


the Declaration, that the Acceptance of the Bill was after 
the Day of Payment, the ſecundum te norem & efiftum 
muſt be underſtood to pay the Bill preſently; but if it had 
appeared on the Declaration, that the Acceptance was be- 


fore the Day of Payment by the Bill, there, upon the Evi. 


dence, an Acceptance after would not have maintain d the 


The King verſus Inhabitants of St. Leonard Short. 


ditch. | 
- Cans. ata. HH Church-wardens and Overſcers, and ſome of the In- 
Salk. 483, habitants of this Pariſh, made a Poor's Rate, which was 


24. - | © . . 
Seſſions may confirmed by two Juſtices; in which ſeveral were not taxed 


fer afdea for their perſonal Eſtates, (which was erroneous,) but the 
Poors Rae, whole lay on the real Eſtates of the Pariſh ; on which fe- 
new onethem- Veral of the Inhabitants appeal'd to the Seſſions; and they 
lelves, or . ordered, that the ſaid Rate ſhould be annulled, and a new 
eats one made; accordingly the Church-wardens made a new 
Church ur. Rate, both on the real and perſonal Eſtates ; which Rate was 
dens. Fe. confirmed by the two Juſtices. But in the new Rate there was 
a great Inequality, the Real Eſtates being rated in Propor- 

tion ten Times more than the Perfonal ; for which ſeveral of 


the Inhabitants appeal'd again to the Seſſions, where ano- 


ther Order was made to diſcharge the ſaid Rate. And now 
theſe two Orders of Seſſions being removed by Certiorari into 
this Court, it was moved to quaſh them; becauſe the Seſ- 
tions can only relieve particular Perſons grieved by the Rate, 
and cannot ſet aſide the whole Rate. Sed per totam Cur, 
Sure the Juſtices at Seſſions, upon an Appeal by particular 
Perſons gricved, may, if they ſee Reaſon, ſet aſide the whole 
Rate; for the Act is, that if any Peron or Perſons find 
themſelves aggrieved, it ſhall be lawful for the Juſtices of 
the Peace, at their General Quarter-Seſhons, to take ſuch 
Order therein as to them ſhall be thought convenient ; and 
the ſame to conclude and bind all the ſaid Parties. 43 El. 


I * 


| 
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c. 2. P. 6. So that the Juſtices have a large Power; and in 
oth thele Caſes, either on the firſt Rate, where the perſo- 
nil Eſtates were not charged, or upon the ſecond, where 
they are unequally charged, it is impoſſible for them to give 
Relief, without ſetting aſide tne whole Rate ; which there- 
fre they may legally do, being impowered by the Act to 
take Order herein according to their Diſcretion ; by Virtue 
„ which, as they may ſet aſide the whole Rate, ſo they 
may make a new Rate themſelves, or order the Overſeers, 
Cc. and Church-wardens to make a new one, as was done 


in this Caſe; wherefore theſe two Orders were confirmed. 


Loweridge and Whitrow. 


IN this Caſe it was ruled, that if 4. brings Debt in London Attachment in 


againſt B. and attach Goods of B. in the Hands of C. from ©" 
whoſe Poſſeſſion the Goods are not removed; and B. by Cer- 


tiorari brings the Cauſe into the K. B. and puts in Bail, the 


Attachment is at an End, and C. ought to deliver the 
Goods to B. which if he does not do, B. may have Trover 
or Replevin ; but the K. B will not compel him to de- 
liver them, becauſe he is no Party in Court; and all Things 
now are as if there never had been an Attachment. 


Hawkins verſus Gardner. 


$5 on a Bill of Exchange; whereby the Defendant alk. 6;. 

QC, promiſed to pay to R. A. or Order, 460 J. who indor- 1 
ſed 44 J. thereof to the Plaintiff; who as Indorſee brought t WR 
this Action for the ſaid 440. Part of the ſaid 460]. Defen; cannot be 


dant pleaded an infufficient Plea, and the Plaintiff demur- en © 


red; and it was held that this perſonal Contract is intire, the Indorſee to 
and cannot be apportioned and multiplied into ſeveral Ac- an Afton. | 
tions: So that if 4. draws a Bill of 100 J. payable to N. or 784. 
Order; B. cannot aſſign 50/. thereof, ſo as his Aſſignee ſhall 
have an Action for the ſame; and if B. himſelf bring an 
ao for Part, he muſt acknowledge Satisfaction for the 

elidue. 


11 i 
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Luck verſus Goodwin. 


_ 85 I fac, Exception was taken, that whereas it was 
ſaid Petit judicium pro miſts & cuſtagiis in hac parte, 
that it ſhould have been ia ca parte; but in hac parte 

was held good. = 1 8 0 


Harriſon verſus Cage & Ux. 


Salk. 24. ACE ſur Caſe, for that in Conſideration he pro. 
57. I miſed to marry the Wife dum ſola, ſhe promiſed to 
Nast by a marry him; that he frequently offered himſelf to her to 

Man againſt marry her, but that ſhe had not married him, but married 


marry him. yet ſuch an Action will not lie for a Man againſt a W- 


3 Lev. 64 man. Sed tota Cur contra; becauſe if the Woman's Pro- 
miſe did not bind her, neither could the Man's bind him; 
becauſe otherwiſe there would be no Conſideration for the 

Man's Promiſe; and a Promiſe without a Conſideration is 
void; but where there is a Promiſe againſt a Promiſe, one 
Promiſe is the Conſideration of the other, becauſe each may 

have his Action againſt the other for Non- performance; 

whereupon the Plaintiff had Judgment. And in this Caſe 

Ante p. 97, Holt held, that if a Man making ſuch a Promiſe were in- 

r01, 121. capable to perform by Reaſon of Conſanguinity, Gc. it 


would be a void Promiſe, whereof ſhe might diſ- 
charge herſelf, by giving ſpecial Matter in Evidence on Vn 
afſumpſit. h | | 


Moor verſus The Manucaptors of Garrett. 


Salk. 566. CCT fac verſus Bail, who that there was no 
On pleading 9 Capias againſt the Principal; Plaintiff replied, and ſet 
a, 1 out a Capias prout patet per Recordum; the Defendant re- 
given do bring joined Nt tie Record; Plaintiff ſurrejoined, that there 
* was ſuch a Record, and prayed a Day to bring it in; 
whereupon the Defendant demurred. Per Holt : 'This Way 

of Pleading js out of the common Courſe; there are two 

I Ways 
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Ways of Pleading of a Record, either by craving Oyer of Poſtea Hilt. 
the Record, and if it is not given it is a Failure; or he . 
may plead Nul tiel record, and then a Day is given to ton, ace. 
bring it in; but this Surrejoinder is a third Way, and a 3s 
new one; but it was adjudged well enough, and Plaintiff , wicker. 
had J udgment. cant”. 


 Goodwm verſus Beakbane. 


T was adjudged in this Caſe, that in a Si fac it is Sni 
ſufficient that there be fifteen Days incluſive between the 
Teſte of the Writ of the firſt del Jae and the Retum of 
the ſecond. | ” 


Roſwell and Prior. 


\ CTION r Caſe, wherein the Plaintiff declared, that Cart. 494. 
Abe was poſſeſſed of a certain Houſe for a Term of WE 459. 
Years yet to come; wherein were twenty-one Windows, ping his Light, 
whereby the Light inferri conſuevit & debuit into the no faid w be 
Houſe ; that the Defendant erected a Building near the ſaid Hag ut 
Houſe, whereby the Light was obſtructed; Verdict pro Oner'; after — ; 
and moved in Arreſt of Judgment, that there was no Pre- bad been ill 
ſcription made to the Light; and it was not ſo much as Demurer. 
ſaid, that it was antiquum Meſſuagium. But per Cur", be- 
ing after Verdict, the Declaration is good, it muſt be in- 
tended that the Plaintiff was put to prove it to be an an- 
tient Houſe; and unleſs it had been an antient Houſe and 
Light, the Jury could not have found for the Plaintiff; on 
a Demurrer this ſhort Way of Pleading had not been good. 


Per Holt: The Filing a Writ of Habeas Corpus is not Filing a He- 
an Appearance, but a Procedendo may go notwithſtanding ; , Cpu 
but if Bail, either common or ſpecial, be put in, then no = 
Procedendo to go. 


At Guild-hall coram Holt. 

Dupays verſus Shepherd. 

ASE on a Wager concerning the Day of the ..c. g 
Concluſion of the Peace; and to M.A to 4 

on the tenth Day of September the printed Proclamation inn fra. 

printed Act, good Evidence, tho' not compared with the Record. 


was 
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was produced; and it was objected, that it ought not to be 
given in Evidence, unleſs it had been examined by the Re- 

cord inrolled in Chancery, or proved to have been under 

the Great Seal. But per Holt it was held good notwith- 

vie woes ſtanding; and that ſuch Things as theſe in Print, as ate of 
IH. 2. 3. as publick Nature as a publick Act of Parliament, and that 

Domina Re- even a private Act of Parliament in Print, that concerns a 
gina v. In- whole County, as the Act of Bedford-Lecells, may be given 


bitants d& a- R 5 5 f | 
mugaybne., in Evidence without comparing it with the Record. 


— 
IWVinckefline verſus Ebden, Mich. 8. Rot. 45. 

Goods of > T ROVER for an Anchor, Sails and Cables; on Not 

—— * guilty, a ſpecial Verdict found, that the Vill of Neu- 


che Port. ö. Caftle is an antient Vill, and incorporate Time out of Mind, 
ties of Goods known by the Name of Mayor and Burgefles of Næcrcaſtle; 
ſhipp'd on and that within the Vill there had been a Cuſtom, Time 
Band. out of Mind, for the Mayor and Burgeſles from Jime to 
't inie to repair the Port of the Vill; and that in Conſidera- 

tion thereof, they have uſed to have a Toll of 5 d. per 
Chaldron of all Coals exported; and that for Default of 
Payment they have uſed, by their Water-Bailiffs for the 

Time being, to diſtrain quæcunque bona of the Exporter 

who refuſed to pay the Toll, que per legem terre fuernnt 
diſtringibilia; then they find that the Defendant was Water- 

Bailiff, conſtituted debito modo by the Mayor and Burgeſſes; 

and that the Plaintiff loaded ſo many Chaldron of Coals, 

the Duty whercof amounted to 7/. that Exporter refuſed 

to pay it, and therefore the ſaid Anchor, Sails and Cables, 

being Part of the Tackle of the ſaid Ship of the Plaintiff, 

the Defendant took them as Diſtreſs for the Toll, c. And 

it theſe Goods are in tali caſu per kgem terre diftringibilia, 

they tind for the Defendant ; it not, for Plaintiff. 

And Judgment was given for the Defendant ; tho' it was 

_ objected, that the Prefcription here is for taking Goods of 

one Man for the Offence of another; for it is to take the 

Goods of the Exporter, which is the Owner, and not the 

Maſter of the Ship; but here the Goods are taken from 

the Maſter, and therefore ill. Sed per Holt, tho to ſpeak 


properly, in the Way of 'Trade, the Owner of the Goods 
was the Exporter; yet as to the Duties of the Port, the 
Maſter of the Ship is the Exporter, and fatisfics and dif- 
charges all ſuck Duties; for it would be very unreaſonable 
to force the Mayor and Burgeiles to go and find out the 

: a Merchant 


1 


— — — — — —  } wv wr 
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Alerchant that is the Owner; and the conſtant Uſage is very 
reaſonable; for without Ports there would be no Navigation, 
and without Port- Duties they could not be repaired ; the 
Juty is to be paid by the Trader, who is to reap the Be- 
neff of the Port: And tho it is true, that a Hucſe cannot 
be diſtrained for Rent in a Smith's Shop; yet there is no 
ſuch Reſtriction where the Diſtreſs is for perſonal Duties. The 
Puty in this Caſe ariſes out of the Goods laden to be ex- 
ported; and by their being laden the Duty commences, 
and the Ship becomes chargeable, and a fortiori any Part 

of it; without Doubt any other Goods of the Perſon who 
ought to pay the Duty may be diſtrained, as well as thoſe 
for which the Duty is payable ; ideo Jud pro Oner. 


Barnes verſus Geering. 


Dauer an Attorney of the Court brought Debt againſt If Declaration 
D the Defendant, but did not deliver a Declaration againſt ary 
the Defendant till after the ſecond Term; but ſometime pay of the & 
after, and before the Defendant had ſigned a Nom prof. he cond Term. 
d-livered him a Declaration, which the Defendant refuſed to nur fn 2 
receive, and then ſigned his Noe prof. and Plaintift ſigned Nez prof: and 
Judgment for Want of a Plea, which was now ſet aide is not obliged 
as irregular ; for the Courſe of the Court is, that if a De. Dechratun. 
claration be not delivered by the laſt Day of the ſecond 
Term, that is on or before it, fitting the Court the laſt 
Day, the Defendant may fign a Von prof. and if in ſuch 
Caſe he does not immediately ſign a No prof. tho he may 
after receive a Declaration, if he will, yet he is not com- 
pellable fo to do; but he may well refuſe it ; by an expreſs 
Clauſe in the Statute of H. 8. there ſhall be no Coſts againſt 
an Attorney upon Nonſuit. 


Robert verſus John Villars, alias Danvers. 


[Hiding arreſted the Defendant in A. and Nover; In Civil Ae. 

L who now moved that he might anſwer without putting on the Re- 

in Bail, becauſe he was a Peer, viz. Earl of Buckingham, ed me 

Viſcount Purbeck, and Baron of Stoke, and ſo was free by the Bail | 

from Arreſt; that if he ſhould put in Bail, it muſt be by 
the Name whereby he is arreſted, which would eſtop him 
from claiming his Pecrage. Sed per Cur, in all Civil Caſes 
the Bail only enter into the Recognizance, and not the 
K k k Party 
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party himſelf; and therefore it would be no Eſtoppel to 
him; that they could not take Notice of his Peerage, other- 
wiſe than by Plea, which could not be till he was in the 
Cuſtody of the Marſhal ; and therefore being by Cgercion, 
it would not prejudice him: So Court would order nothing, 
ſed currat lex ; but Holt ſaid, if this had been a Criminal 
Caſe, they would diſpence with his Joining in the Recog- 
nizance, to ſave the Eſtoppel; and that in this they would 
make the Plaintiff declare ſpeedily, and not be allowed 
the uſual Time. 


King verſus Beere. 


Salk. 417. Ndictment againſt him, for that he, deſigning to ſubvert 


* the Government, did compoſe, make, write, collect, and 


eres had in his Cuſtody, with an Intent to publiſh, ſeveral 
ines the falſe and ſcandalous Libels againſt the King, in one of 
Zern wn. which continetar inter alia juxta tenorem & ad ęffectum ſe- 
ing a Libel is guentem, ſetting out the Words themſelves: On Not guilty 
making ene. the Jury find, that "oy ſcriptionem & collettionem tan- 
tum ſeparalinm libellorum in Indiftamento mentionat' fuit 
inde culpabilis prout in Indiftamento ſupponitur; and as 

to all other Things mentioned in the Indictment Not guil- 

ty; and after ſeveral Exceptions in Arreſt of Judgment, the 

Court delivered their Opinions ſeriatim, that the Indictment 

was ſufficient ; and that there was a ſufficient Crime found 

in the Verdict to charge the Defendant. Holt: The Objec- 

tion to the Indictment is, that the Charge is not certain, 

Vide 1 Sit. but only juxta tenorem & ad effettium ſequentem; ſuppoling 
219 it had been ad Ffefiam only, I ſhould have been of O- 
pinion, that it had _—_— but juata tenoren 
renders it certain enough; Zaxta, as a Prepoſition, ſignifics 

the ſame as Secandum in 4. So and ſo it does in 


on the Trial, the Words in 
4 | 
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the ſame with the Words in the Indictment, the Defendant 
could not have been found guilty; then if juxta tenorem 
be certain enough, ad effet um cannot make them uncer- 
tain, for utile per inutile non vitiatur. This indeed is not 
the antient formal Way, but introduced of late Years; and 
the firſt Time it was ever debated was in the Caſe of Ford 
and Bennet, in this Court, Fill. 34 & 35 Ca. 2. Rot. 1154. 
which was a ſpecial Action on the Caſe, for preferring a 
ſcandalous Petition againſt him to King Ch. 2. ad tenorem 
& effeftum ſequentem; and ruled on Debate to be certain 
cnough; and the ſame affirmed afterwards in the Exchequer 
Chamber ; and fince that there have been ſeveral Precedents 
to the fame Purpoſe; as the King and Faller, Mich. 4 IF. 
(5 2M. 3. 42. 


Before I come to the Obje&tions againſt the Verdict, 1 


ſhall conſider whether it be not criminal to write a Libel, 
tho' a Man be not the Compoſer or Contriver thereof; and 
certainly it is a 
not in Words and ſcandalous Matter only, for that is not of 
it ſelf ſufficient, tho ſpoken with never ſo much Malice; but it 
is the Putting in Writing, or Procuring to be put in Writing ; 

for if the Words are not written, he is not guilty of the 
I Libel. A Libel, as ſuch, is a ſpecifick Offence ; and it is the 


as well in great Offences as in ſmall. If 4. contri 

ſonable Matter, and dictates it to B. and B. writes it, it is 
Treaſon in B. as well as in 4. If an Att of Parliament 
makes a Felony, as in Caſe of Rape or Sodomy, ſays 
nothing of Abettors, if B. accompanies J. while he does t 
Fact, and guards the Door, B. is guilty of Felony as well 
as 4. tho the Statute ſpeaks of the Principals only. 3 ft. 
59. So in all lower Offences Procurers are Princi 


contrives trea- 


and it would be very ſtrange, if in this Caſe only, he which 
contributes as much to the Doing of a Thing, as he that 
2 it, wy be innocent. And whereas Lamb's Caſe in 
9 Co. 59. l. hath been objected; tt Caſe muſt be expound- 
ed by the Report of the ſame Caſe in Moor 813. where 

it is reported to have been reſolved, that the Writer of a 


Libel is in Judgment of Law the Contriver ; and then Coke's 


Caſe, that he that is convict of a Libel muſt be Contriver, 
Procureror Publiſher, is good Law, but otherwiſe not. But 


great and heinous Offence: A Libel conſiſts . 


pals ; as if 
A. holds B. while C. beats him, 4. is guilty of the Battery; 


— 
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taking it in its reſtrain d Senſe, it will not afte& this Caſe; 
for the Queſtion was not concerning the Writing or Making 
the Libel, but about the Publication thereof ; and the 


held, that the Writing the Copy of a Libel, as indeed e 


ting the original Libel it ſelf, is no Publication thereof, 
but only an Evidence of a Publication ; the Queſtion there 
being, not how far the Writing the Copy of a Libel is cri- 
minal, but whether the Writing a Copy be a Publication, 


which indeed it is not; if there has been a Publication of 


it proved, it is Evidence that it was by him that had it in 
his Cuſtody. _— 

It hath further been objected, that there may be a law- 
ful Copy of a Libel; as a Man may write out a Copy of 
a Libel to carry it to a Magiſtrate; a Student may take 
a Copy of it at the Bar for his Iuſtructions; all theſe Things 


- | own may be lawfully done; but then, where a Thing 


abſtractedly is unlawful in it felf, there muſt be ſome o- 
ther Matter to legitimate it, which otherwiſe would be un- 
lawful ; and that mult appear to the Court upon Evidence, 
and then the Party will not be convicted; beſides, if a 
Man lawfully take a Copy of a Libel in a lawful Manner, 
that is no Libel, becauſe it is not ad Infamiam of the Party 
concern d, which cvery Libel is. 3 1z. 174. is an appoſite 
Caſe; there Jabs de Northampton is charged with Writing 
only, and not any Mention made of Publication, and Wri- 
ting only is confeſſed ; but the Court were very tender in 
their Puniſhment, in Regard he was an Attorney. I need 
not go ſo far in this Caſe as to give any Opinion, whether 
the Writing a Copy be a Libel or no; for ſuppoling it be 
not, then it could not have been given in Evidence againſt 
the Defendant, for he is found guilty of Writing a Libel; 
that is a Conviction of Writing an original one, if a Copy 


be not a Libel. But indecd 1 think, that the Taking the 


Copy of a Libel is a Libel; becauſe it comprehends all 


that is neceſſary to the Making of a Libel; it hath the ſame 


ſcandalous Matter in it, and the ſame miſchievous Conſe- 
quences attending it at fiſt; for it is by this Means per- 
petuated, and it may come into the Hands of other Men, 


and be publiſhed after the Death of the Copyer ; and if Men 
might take Copies with Impunity, by the ſame Reaſon 


Printing of them would be no Offence; and then farewel 

to all Government. l 
The Defendant has had great Favour in this Verdict; 

for when a Libel is produced, written with the proper Hand 


of a Man, and the Author of it is not known, this puts the 


4 Proot 
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Proof on him; and if he can't produce the Compoſer, the 
Verdict ſhall be againſt him, and ſhall be as bad as taking 
one mn Poſſeſſion of a Horſe that is ſtolen. 

As to the ſecond Objeftion againſt the Verdict, that this 
amounts to an Acquittal, becauſe the Defendant being 
charged with the compoſing, writing and making; and being 
found not guilty of the making and compoſing, he is alſo 
found not guilty of the writing, or otherwiſe the Verdict 
is repugnant and void: As to this it may be anſwered, that 
writing is a making, but it is but one fort of making ; ma- 
king is the Cenur and contriving, compoſing and writing are 
the Species of it; then the finding not guilty of all but the 
writing finds him not guilty of any Specics of Libel but 
writing; and this Notion of Libel is as old as the Law. Libel- 
ing a private Man is a moral Offence, but when it is againſt 
the Government it tends to the Deſtruction of it; fo it is in 
the Civil Law, Juſt. Inſt. lib. 4. tit. 4. de injuriis; and 1 
cite this Authority becauſe Bratfor, lib. 3. c. 36. f. 155. 
ſeems to have tranſcribed this Sentence from Juſtinian, and 
therefore Judgment ought to be for the King. Turtos and 
Rokeby were of the fame Opinion as to the ſeveral Points 
relating to the Indictment and Verdict, and cited ſome Caſes 
to prove that the writing a Libel without publiſhing it was 
puniſhable in the Star-Chamber, Hob. 62, 215, 121. Pop. 
139. 12 Co. 35. And after Defendant was fin'd 500 Marks, 
and order d to appear at the Seſſions at Exeter, and to make 
Submiſſion in a Form of Words to be preſeribed him; but the 
laſt Day of the Term his Fine was remitted to 100 Marks. 


Clayton verſus Mynaſton. 


Larton Executor of William Minterſball brought Co- Sal. 573. 

— venant againſt Edward Kynafton, and the Plaintiff Two Deeds 
declared on Articles of Agreement, 10 May 1676, between gar Tus 
Killigrew Kynafton and others the King's Players on one not having re. 
Part, and JVinterſhall on the other; wherein it was jointly and m unte 
ſeverally agreed, that if the ſaid Mil. Vinterſball ſhould be be contrucd 
minded to leave off Acting, and give Notice thereof in Wri- Defeazances. 
ting, Cc. that he ſhould have 5 J. allow'd him every acting 
Day, Gc. And if the ſaid Nilliam }interſhall ſhould happen 
to die before ſuch Notice in Writing, that then 100 J. ſhould 
be paid to his Executor within fix Months after his Death, 
provided that ſuch Notice ſhould not be given but in an 


acting Weck. Plaintiff aſſigns for Breach, that 7interſball 
Lll after 


* 
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after the making of the Indenture aforeſaid died at London, 
7 July 1679, and that the 100 J. was not paid within the 
üx Months after his Death. Defendant pleaded, that at 
the Time of making of the aforeſaid Indenture, another In- 
denture was made between the ſaid Winter ſhall and Thomas 
Killigrew on the one Part, and Edward Kyraſfton on the 
other Part; whereby it was jointly and ſeverally agreed, 
that if, Gc. (ſetting out cerbatim the fame Covenants and 
Agreements as in the former Indentures) the faid Kynafton 
ſhould have a Mind to leave off Acting, he ſhould be gif. 
charged from all Debts, Sums of Money, Contracts and 
Promiſes for the Uſe of the Society, or concerning the ſame, 
Gc. And then he faith that two Years before the Death of 
Ililliam I inter ſball he gave Notice, according to the Co- 
venant, of his Intention to leave off Acting, and accordi 
two Years before }/interſhall's Death left off acting, whereby 
he became diſcharged from the ſaid Covenant, and from 
paying the 100 J. and prays Judgment: And thereon the 
Plaintiff demurr'd ; and Holt deliver'd the Judgment of the 
Court, that the Deed pleaded by the Defendant was no De- 
feaſance of the Deed declared on by the Plaintiff, becauſe 
both the Deeds were made at one and the fame Time. It 
can never be the Intention of the Parties that they ſhould 
defeat each other, and one Deed has no Reference to the 
other, as is in all thoſe Caſes that have been conſtrued to be 
Deteafances ; for if Nynaſtom by deſiſting ſhall be diſcharg d 
of his Covenant, Miuterſball's Security wou'd be very much 
diminiſhed, if not totally deſtroyed, and it may be the ſeveral 
Remedy is alſo: Fe: where two are jointly and ſeverally 
bound in a Bond, Releaſe to one di ges the other; but 
he ſaid he would not give any Opinion what the Law would 
be in ſuch Caſe, in the Caſe of Covenant; but that the joint 
Remedy is deſtroyed is without doubt; and certainly it cou'd 
never be the Intent of the Parties that the Deed ſhould be 
void as ſoon as it was made. But if 4. be obliged to B. and 
then B. reciting the Obligation covenants toſave him harm- 
leſs abſolutely or upon Contingency, this amounts to an ab- 
ſolute Defeaſance in one Caſe, and after the Contingency 
happens in the other Caſe, to prevent Circuity of Action; but 

here is no Relation between 523 and the Words of 
the Covenant are to be diſcharged and ſaved harmleſs ab- 
ſolutely, or upon a Contingency, Gc. before made, or after- 

wards to be made; but no Mention is made of Security given 


at the ſame Time; beſides that, the Intent of the Parties was 
that they ſhould be mutual Securities; and therefore one 


Deed 
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Ded could not be a Defeaſance of the other; and Judgment, 
£0 Quer. 


King verſus Gall. 


T TOLT dcliverd the Opinion of ten of the Judges, who An popular 
H met at Serjeants Inn upon ſome Queſtions ſur Stat. e and 
21 Face c. 4+ 1. That that Statute does not extend to any — 
Offence newly created by any Statute made ſince; ſo that before 21 Jac. 
ſubſequent penal Statutes are not reſtrained thereby. 2. That gut in the 
no Action of Debt lies on the Statute of 5 El. c. 4. or any the Fatt was 
penal Statute by a common Informer in a foreign County, commited. 
but is taken away by the Statute of 21 Fac. but if the Fact 3 
was committed in the County where the K. B. fits, then it ment was in 
may be brought in the K. Bench, but not otherwiſe, and 
denied the Caſe of Barnes and Hugh, 1 Sid. 400, 1 Pent. this Regitz 
8. to be Law. | on, upon 5 El. 
And per Holt, Rookby and Tarton, if a ſubſequent Act Yam 
be made that gives a popular Action, you muſt in Debt lay Hob. 327. ace. 
it in the proper County; and tho the Party go out of the Sal. 373. 


County, you may proceed againſt him by Outlawry. _ 46s. 


common Pleas 


purſuant to 


Hylin verſus Haſtings. 


12 aſſumpſit by an Executor for Goods and Wares ai. 29. 
fold and delivered by his Teſtator. Defendant pleads an 5 Mod. 425. 
aſſumpſit infra ſex Annos, and the Proof on the Trial was, Os. 09G 
that the Goods were fold and delivered above fix Years be- | 
fore the Action viz. Anno 1686, after which 
the Plaintiff s Teſtator died; and Auno 1695, the Plaintiff 
deliver d the Defendant a Bill of the ſaid Goods. The De- 
 fendant denied that he had them, but ſaid prove it, and I 
will pay you; and now on this Trial the Plaintiff proved that 
the Defendant had the Goods; and the Queſtion was, whether 
this might be given in Evidence on this general Declaration, 
and whether this Promiſe brought the Party out of the Sta- 
tute of Limitation; whereof a Caſe being made and Advice 
had thereon, all the Judges at Serjeants Inn, except Lech. 
mere, as Holt declared, were of Opinion that this ſpecial 
Promiſe of the Defendant amounted to a Waiver of the Statute 
of Limitations, and that this Matter might well be given in 
Evidence on this general Declaration: And that Proof of the 
Delivery of the Goods was to be made on the Tw_y this 
ction, 
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Action, it being no more than if he had ſaid (if I had PY 
Goods I will pay for them). Holt likewiſe declared, that all 
the Judges were of Opinion, that a bare Acknowledgment of 
the Debt does not amount to a new Promiſe, but is Evi- 
dence of a new Promiſe; which Rookby compared to the 


fuſal is Evidence of a Converſion, but not a Converſion 


_ itſelf. 
King verſus Duncomb. 
Jury can't be HE Attorney General moved for Leave to amend an 
truck by the mation, againſt Dxxcomb, wherein the Name of 


SIS « Crmmitover of Seat was withibes and granted: And 


of 


alſo granted, being only a Caſe of Miſdemeanor ; but not 
in capital Caſes, for then rey Priſoner * loſe his Chal- 
lenges; and it was never ask d to replead upon In- 
8 In Caſe of Miſdemeanor the . 
forty eight, but not in capital Caſes. 


Bridget Bailys Caſe. 


ee PD Ridget Baily, before the 25th of March 1695, = as ſet- 


entire Year 
= 


— Fabe Oy pf pokes 20 f. to ſerve him | bp 


„ to Miidedus: following. which the 
8 accordingly did; and then ſhe made a new Contract with 
Time, by Virtue of which ſhe 
Time, from Michaclmas till April 
; and it was held that tho' there was not an entire 


him to ſerve bim for a 
ſerved him for a longer 
following 


Contract & for a Twelvemonth, yet there being a Service for a 


Twelvemonth it gained her a Settlement, according to the 
9th IF. 3. c. 30. 


Anonymus. 
'xigment on IT was moved for Leave to file an Information againſt the 


in nature of a 1 Mayor and Common Council of Hertford in the Name 
uo «varranto of Sir Samuel Afhtree, to know by what Warrant they ad- 


nl tral mitted Foreigners and — to the Freedom of the 


Deſendan:. Town, 


4 


Caſe of Trover and Converſion, where Demand and Re. 


that the Maſter might _ a Jury by Conſent, which was | 


—_— = 2 oy 


* 
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Town, alledging that this was no V7 @crrarto in the Name 
or at the Proſecution of the King, but only a Method to try 
a Right, whether the Mayor and Common Council could, 
contrary to the expreſs Words of the Charter, as it appear d, 
«mit thoſe to the F reedoni of the 'Fown who were Strangers, 
ind not Inhabitants therein, and produced four or five Pre- 
«dents in the Time of King Charles I. and after ſeveral Mo- 
tions the Court gave Leave to file an Information, beeauſe 
the injurd Freemen of the Town could have no other way 
to remedy themſelves, or to try their Right. In this Caſe 
lt ſaid that 2 Oo trarrauto was in the Nature of a Writ of 
Rizht, to which the Defendant can have no Plea but to 
jultify or difeJaim, and cant plead Not guilty; and that 
Judgment both for and againſt the King is final. But the 
judgment in an Information in Nature of Yo warranto, if 
Againſt the Defendant, is final, but not if againſt the King; 
and that in this Cafe the Right is in the Corporation, and the 
Exccution only in the Mayor and Aldermen. V. 1 Sid. 86. 9 
Co. 28. g. 2 In. 282. | 


Coot verſus Lynch. 


2 was given for the Plaintiff in Ireland, and Coſts gat. 321. 
were taxed, and Error was brought in the King's Bench Canb 460. 
here, and Judgment affirm'd, and Coſts tax d; and after Er- 3 
ror brought in Parliament here, and Judgment affirm'd, and ment affirm'd 
Capias ſued againſt the Defendant for all the Coſts given u. Ne, 
here; and after ſeveral Arguments and Conſideration of the 2 
Court Execution was ſet aſide; for it was ſaid per Holt Execution 
that in this Caſe one could not have Capias in any County of Was 1 ” 
England, becauſe the Cauſe of Action ariſes in Ireland, and land. 
there the Venue is laid, and therefore the original Capias 

ought to iſſue in Jreland, but no Capias could iſſue out of 

the K. B. in Ireland, and ideo not here; neither an original 

Cap es, nor Teft ; but the Method is to iſſue out a Writ re- 

citing all the Proceedings here, directed to the C. J. of the 

R. H. in Ireland, and there Execution ſhall be ſued out for 

ali, (for tho the Judgment be affirmed here, yet the Law 


ſuppoſ*'s the Party commorant in Feland,) for the Coſts are 


but accrilory to the Judgment; and ſuch Mandatory Writ 7 
determines the Wit of Error here, and reſtores the Cauſe in Dillon c 
Ireland: And it was alſo ſaid per Holt, that it is the true Walcott | 
Record which comes here out of Ireland, and not the Tran- de C. 5 l. 


2 1 4 Bp. Offory 
*ript, but when it comes here it is the true Record, and not —— 


Mm before, 


* 


before, and that which is in reluud ceaſes to be 2 Record: 
And fo it is of a Record of C. B. that comes hither by Writ 
of Error. | 


Kine verſus Fel! Keeper of Newgate. 


alk. 272 LL was indicted for the Eſcape of Berkenhead, who 


* Mod 414. : | 8 8 3 | _ 
| Hook or & Was committed tor High T reaſon in con!piring the Deatn 


Flere ofa of the King: Upon Not guilty pleaded, and Verdict againſt tho 
Perſon in bis Defendant, it was moved in Arreſt of Judgment, that the 
Cultody /-9 e 8 p 9 ) * 4 : 
alta pala, Indictment was only that Fill fuller'd E. to cfeape, being in 
his Cuſtody pro alta proditione preditt. and did not ſhew 


il, not ſaying 


he un om he was committed for High Treaſon to the Cuſtody of the 


8 Defendant; and for this Exception Judgment was arreſted; 
for it was faid by Ilolt that he might be in Cuſtody for 

Debt, Riot, Gc. and another might go before a Secretary of 

State or Juſtice of Peace, and ſwear High Treaſon againſt 

him, in that Caſe he is in Cuſtody of Ful charged with 

High Treaſon; but becauſe he was not committed to F. for 

Hignu "Treaſon, he ſhall not anſwer for his Efcape as for the 

Efeape of one committed for High Treaton ; the Precedents 

are cxjus e carſu commiſſus ſuit. Another Objection was, 

that it was ſaid that B. was committed Priſone de Newgate 

| ſub Cuſtodia Vice whereby it did not appear that he was com- 

mitted to the Cuſtody of F. and that to ſiy he was commit- 

ted Pyiſous was inſenſible, for he cannot be committed to a 

Ante 75. a. Place but to a Perſon, Gc. As to the firſt Part of the Objec- 
tion it was held well enough; for if B. be committed to the 

Sheriff, and the Gaoler lets him eſcape, the Gaoler is liable; 

and tho ſome Doubt has been made whether the Sheriff be 

liable in ſuch Caſe, yet per Holt without doubt he is, for by 


the 14 Ed. 3. c. 10. the Sheriff is to put in ſuch Keepers for 
whom he will anſwer; and the 19 H. 7. c. 10. which reſtores 


Ante 75. 


ga. the Gaols to the Sheriff, ſays that he ſhall be anſwerable 
for the Eſcapes where the Gaol belongs to him. As to the 
other Part of the Objection, Holt faid that commiſſus uit 
Priſons, or Turri London, was good; and ſo were the 
2 But for the firſt Objection Judgment was ar- 
teſted. : 


5 — 
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| 
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— — NO —— 


— 


Ning verius Fell. 


A Nother Indictment was againſt him for the Eſcape of t a Peron 

{ A one [roy convicted of a Miſdemeanor for attempting convicted of a 
l Reit Cheam Bills; and Ik liſdemeanor 
to counterfeit CHequòer Bills; and after Judgment that he en 
mould ſtand in the Piliory, the Sheriff out of Favour delay ' d riuken before 
we Esecution beyond the uſual Time, and in that Time the Gaoler is 
4 MA „55 = 2 Re . indicted for it, 
Mia eicoped ; and on the Indictment I being found guilty he g1ult not be 
1 . 5 1 3 . „ 2 » oy? 
wa nmaw m Court to be find. li In this Cate the Sheriff troubled for 
cuaht to be proſecuted and fined grievouſly, for the Judgment * cape: 
oulcht to be executed in convenient Time, and the Sheriff's 
r-{pitiag it is an Affront to the Juſtice of the Nation; but 
however that is no Eucuſe to Fl. If here Fill had retaken 
the Malefactor before an Indictment found againſt kim for v . 
He : | " S Vide 3 Co. 
the Lteape, he ought not after to be troubled for the Eſcape; 526. Sm. 
and be was fin d 40 Marks. 


Hurd verſus Everard. Hill. 7 M. 3. rot. 718. 


N Replevin the Defendant avow'd as Bailiff to Carina and REED 

Flizab:th Cromwell, for that Sir Robert Carr was ſeized Comb. 129. 

in Fee of the Place where, Oc. and being fo ſeiz'd, granted an 5 — * 

Annuity or Annual Rent of 100 J. to Carina, Elizabeth, Anne, _—_ 42 

Mary and Eſther Cromwell, during their Lives, and the Life not make a 

of che Survivor, to be equally divided between them, ig. Tenancy - 

20 J. for each of them during their Lives, and after the 4 Dead. as i 

Death of the firſt of them, that her Part ſhould be equally does in a Will. 

divid:d among the Survivors; and then follows the ſame 

Limitation, if the ſecond and third die; but when it comes to 

the two laſt there is no Limitation of the Survivorſhip be- 

tween them. That Car. and El. were the two Survivors, 

and tor Rent Arrear, as Bailiff to them, the Defendant avows, 

Oc. and the Plaintiff in Bar of the Avowry pleads, that by 

an Act of Parliament all Conveyances made by Sir R. Carr, 

made before April 1630, were made void; and that this 

Conveyance was ſuch, and upon Iſſue join'd Verdict was for 

the Avowant: And it was moved in Arreſt of Judgment, 

that the Avowry was ill, becauſe by the Grant the Grantees 

were Tenants in common of this Rent, and therefore could 

not join in the Avowry, but ſhould avow ſeverally; and it 

was adjudg'd per Crriam, that they were Jointenants; for 

when Sir Robert Carr had granted an Annuity to five, the 


2 


nnn .... 
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Words equally to be divided ſhall not make u Tenancy in 
Pages Alien. COMMON in a Deed, and the Limitation ot 20/. apiece i; 
oftea Micir. _ . , 1 — 
11 z. only by way of Diſtribution, and not ſevering the Grant; and 
Fiſher verlas they compared it to Knizht's Cafe, 5 Co. 55. where it i; 
hd held that the Rent iſſues out of the Entierty, and the «;- 
10 J. for one, Gc. was only an Indication of the feyera] Va- 
lues and Rates of the Land demis'd; for when the Grantor 
had granted one Rent of 1co J. to hive, it is repugnant after 
to make it a ſeveral Rent of 20 J. apiece; as if one grant 
two Acres to two, habendum one Acre to one, and the other 
Quoted in this Acre to the other, 1 I. 169. b. Rent granted to two Copy. 
— 47 holders by a third, of 20 /. cg. 10 J. to one, and 10/, ty 
2 Ro. Abr. the other, makes it not a Tenancy in common; fo here à 
90.Style 211. Limitation of 20 J. to each makes it not a Tenancy in com- 
_ 3 men ; vide Hob. 173. and if it were a Tenancy in common, 
Dy. 361. the Avowry of each of them ſhould be pro quizta parte of 


Co. EI. 25. ed a 201. 4 3 t was Fiven £ . 
"nn 5. Joo J. and not for 2o/. and Judgment was given for the 


 Avowant. 
Attorney General verſus Buckley, in Scac. 
In Informati- N Information in the Exchequer by Attorncy General 
pom on againſt Defendant, and a Verdict was given againſt the 


the Defendant Defendant ; after Verdict, and before the Day in Bank, the 

— joy tr ug Defendant dies; and Queſtion was, if this Information were 

10 5 2 within the Statute 17 Ca. 2. c. 8. which enacts, that in all 

tinued Actions real and perſonal, or mixt, the Death of either Party 
between Verdict and Judgment ſhall not be alledg'd for Er- 
ror, ſo as ſuch Judgment be entered within two Terms 
after ſuch Verdict; and upon ſolemn Argument by Vara, 
Powis and Hatſell ( Lechmere abſent) it was held that an 
Information was not within the Word Action, nor the King 
within the Word Party; and that it was never ſaid the Death 
but the Demiſe of the King; and adjudg'd that the Informa- 
tion ſhould be diſcontinued. 


Lee verſus Daniel. 
ID FR Ul, the Diſpoſal of Seats in the Mother Church 


Diſpoſal of 
— belongs to the Ordinary, and fo of Seats in a Chapel of 


lungs to the Eaſe belonging to the Mother Church; and to know whether 
—_— be a Church or not, is by knowing whether it has Bap- 
es 233» tifteriam et Sepulturam. 


2 Per 


— =. — 2 


Term. S. Mich. 1o W. III. 1698. 229 


Per Holt, a Record of a Judgment is defeaſible by Bond Defeafuuce. 
or Deed. 


King verſus Lecvis. 
A* Indictment wanted the Words ia Cm, and upon Mo- us i= 


Com”, not a- 


tion Court would not amend it, but ſecut upon an In- mended, atirer 
formation. Note; it is Matter of Subſtance. if Informa- 


In Communi Banco. 


HE Caſe, as Treby, Ch. J. open'd it in his Argument, journeys Ac- 
F which I only heard, the reſt having argued before . 
came, was thus: | — 


An 4Aſſumpfit brought by an Executor, upon a Promiſe to Abaementof 


is Teſtator took out a Writ againſt — 
Years, and died during the 
| Pleader, making him his Executor: And that he brought 
this Writ per dietas computatas ; to which the Defendant de- 
murrd. And he held with his Brothers, that this Writ did 
not lie for an Executor upon Abatement of his Teſtator's 
Writ; and the Nature of this Writ is to recontinue a former 
Writ, with this Addition, that it may be amended for falſe 
Latin, or the like. Cotton s Ab. 34 Ed. 3. It muſt be the ſame 
Plaintiff that brings it, and ideo lies not for an Executor, Ad- 
miniſtrator, or Heir. Raſtal Entries 417, 107, 108. C. El. 174. 
Court was of Opinion it would not lie; yet there were frequent 
Occaſions for Executor and Heirs to revive their Anceſtors, 
c. Writs, and yet we find no Inſtance of it; and then Little- 
tous Argument will hold, Zenkenſor, f. 3. pla. 7. 6 Co. 10. 
7 Ed. 4. Mark Ocles Cafe. Br. Journeys Accompt 33. 
Kele. 411. 1 Vent. 235. „ 
Obj. There is no Caſe where the Act of God or of Law 
ſhall take away a Man's Right. 2 = 
Anſwer. But there are many; before the Statute de boni 
aſportat, in all Caſes where Damages only were to be re- 
cover d, the Executor was without Remedy; and a Pawn is 
not redeemable after Death of the Party that did Pawn. 
4. 1s murder d, and the next Heir brings his Appeal, and dies, 
the Appeal is gone for ever. 27 H. 6. 64, 65. 14 H. 6. 7. In 
Journeys Accompts you ſhall never change your Count; 2 
= Nna the 


88 
Sheriff has no Defendant 


Power to re- 
ceive the Mo- 


ney. 


* 


m 
Years. 


Per Hot: * Bi dev Pace ts 
ceive the Money ; for if a Man give Power to his Servant 
to ſell his Horſe, he impliedly gives him Power to receive 

Money ; and Payment to ſuch Servant is Payment to 
- Owner. 


Bidolph and Bruce. 


ohibition 24% Cauſe was granted to Court of Admi- 
ralty for Libelling there for Seamen's Wages; 


oney from the 


Hott: ä Ws 6 ate 
a 


upon as, for his Buſineſs is only to execute 
his Writ; and if in ſuch Caſe a Defendant paid the Sheriff, 
and he after become infolvent, and do not pay the Plaintiff, 
ſuch Payment ſhall not excuſe the Defendant; and if She- 
rift ſuffer one in Execution to _— Plaintiff has his Elec- 
tion to ſue the Sheriff upon or elſe the Defcn- 


dant; but be cannot have « Capias againſt the Defendant | 


without a Ser f. 


Coxeter 
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Coxeter and Parſon. 


E was libelld againſt in the Spiritual Court for Cal- En. 

ling a Cle 6 Mockihnad, and that he wondered I 
2 Biſhop would hold his Hand over him, and that he 
ſerved to have his Gown pulled about his Ears; and 
hibition moved for, and 2 Rol. A. 295, 296. was cited; 
Holt ſaid he had known a Prohibition denied to ſta 
for Calling a Parſon a Knave ; but here they cannot 
one in the Spiritual Court for being a Blockhead ; dad ro An 1-196 
call a Juſtice of Peace a Fool, a Blockhead, and = Buffle 
headed Juſtice, not actionable ; and Prohibition granted. 


At a Trial at Bar, an Anſwer in Chancery, tho not A, 


ſworn, was given in Evidence; becauſe it was proved tO in che 


have been filed in the Six Clerks Office. — Clerks Office, 
Evidence. 


If a Declaration be delivered the Day before the laſt Or. Declare 
Day of a Term, the Defendant has two Days in the next . fr de 
Term to put in an Anſwer; for he ought to have four fore the lat 


IIs Per Cur. of the Tea, 


two Days in next Term to anſwer. 


Halt: In all Actions upon a penal Statute common Bail In Aftons on 
ſuffices; but when a Writ is ſpecial, there cannot be com- Penn Sams 


mon Bail, without Summoning before a Judge. =— 
Upon a Sci fac quare executio nor, the Plaintiff in Vide pottea 


Error may affign Error; but if he do not, the udgment Wicket oe 
N dh a7, the — | pq 
mer. | 


. — 
jury, Forgery aintenance, were never quaſhed on Motion, *** — 
but Party is always put to plead to them; but as to Riots, fi. 
Kr the Court indeed is Totes T. 
very ten quaſhing them; yet do it daily, if 4, 

ind it for a frivolous Matter. — . FREY King» Fl 
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ber to the Adulterer; and held bad; and Licence 
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Coot and Berty. 


N Dower, Defendant pleaded Elopement in the Wife; 
Wife replied, that her Husband had bargained and ſold 

Huf- 
band to Wife, to lie with another Man, cannot be 2 
in Bar to an Action of Treſpaſs by Husband; nor that ſhe 
was a notorious lewd Woman ; but theſe Matters may be 
given in Mitigation of Damages. 


Anonymus. 


N the Argument of a Mandamns to a College at Oxford, 
Serjeant J/right ſaid, that upon a Return to a Manda- 


' mus they never make a Profers in Cur; becauſe the Party 


has never Oyer, or any Plea to make to it; and that it is 
a Rule in Corporations, abi major pars ibi tatum; and that 
the Maſter muſt be named in all corporate Acts; becauſe 
without him nothing can be done, but that his Vote is in- 


_ cluded in that of the Majority. If a Man by Will gives 


Lands to a College already founded, with to take 
in more into the Corporation ; that cannot be but by Sur- 
render of the former Chatter and taking a new one; for 
Corporations cannot be at this Day but by Charter ; before 
the Statute of 13 El. they might take a new Charter, and 
that had been a Surrender of their old one: But J am afraid 
they cannot do it without an Act of Parliament, becauſe 
it is a Kind of Alienation; for it is a Giving a Part of the 
Right of the firſt Members away. Ros 
Holt: The Corporation is by Name of Maſter, Fellows 
and Scholars; and they are as it were the Common Coun- 
cil of the College; and tho' the King made the Corporation, 
yet the Founder has Power to difpoſe and order it as he 
thinks fit. And I take this to be altogether a Lay Cor- 
poration, and then the Viſitation belongs to the Founder 
and his Heirs; and if he dies without Heir, I take the Viſi- 
tation ſhall go to the King; of which oide 5 Ed. 4. Simon 
de Monford's Caſe ; and this is my private Opinion; and whe- 
ther the Right of Viſitation ſhould Eſcheat was a Point 


--which divided the Court in Dr. Patrick's Caſe ; and there 


is a great Div erſity between Abbot and Convent, and Ma- 
ter and Fellows, Mayor and Commonalty, Cc. For in 


4 — Caſe 
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Caſe of Abbot and Convent, there mult be the major Part, Abbot and 
and the Abbot beſides; and the Reaſon is, becauſe the Ab- Convent ditte- 
bot only acts cum conſenſu of the major Part of the reſt; far n p. 
but in Caſe of Maſter and Fellows, (5c. the Maſter himſelf tos. 

is but Part of the acting Part, and he is one of the Grantors 

juſt as the reſt. If it be a Donative, and a private tion, 

tho” it be Spiritual, I am of Opinion the Viſitation belongs 

to the Founder, tho' he does not by expreſs Words reſerve 

it to himſelf; for why ſhould it of common Right belong 
to the Ordinary. And whether the King may grant the In- - 
heritance of a Viſitation may be a Queſtion ; for it may be 
ſaid to be privy to his Perſon ; but without Doubt he may 
grant to whom he pleaſes to be Viſitor for a Time. 


8 


| Jacob verſus Dallow. 


IT was in Spiritual Court concerning the Right of a Sa. 561. 
x) Scat in a Church; and ſuggeſted for a Prohibition, that 1 436. 
Right of Seat in a Church was Temporal Matter, deter- RES 
minable at Common Law. But Cyr : If you would pre- a Sex ina 
ſcribe to a Right againſt the Ordinary, you muſt ſhęw a Tied. ts 
Uſage to repair the Seat; but in an Action on the Caſe for hy polefion. 
Diſturbance, you need only lay Poſſeſſion againſt any other Ame p. 228. 
Diſturber; and of common Right, the Diſpoſal of Seats in 11 . 
a Parochial Church belongs to the Ordi £ 
and Gilbert. Hob. 69. Boot 


inary. 2 Bulſt. May 3 Lev. 7 
hby and Baily was held other- Vie Ray. 2. 
wiſe in this Court, in Buxtoz and Baker's Caſe, upon Di- ; jun. / 
verſity between Action upon Caſe and Prohibition. 


Sack and Spicer. 


Reſpaſs againſt ten, two of them make Default, and New Trial re- 
| the reſt acquitted by a Verdict, certificd to be againſt rr where 
Evidence, and a Writ of Enquiry of Damages againſt the quiry had 
two was executed; and a new Trial moved for, and de- been executed 
nicd per Cur” ; becauſe Plaintiff had Damages and Coſts a- W lame 
gamit two, and Holt ſaid, the Jury ought not to be allowed 
to fever the Damages; and that in Action againſt twelve, 
and two of them make Default, and the reſt acquitted a- 
gainſt Evidence; yet there ought to be no new Trial, be- 
cauſe there were Coſts once recovered. If Treſpaſs brought 
againſt two, and one of them makes Default, and the 
found guilty, and Damages be againſt him; and then the 
0 O o other 
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other comes in, and a Declaration is againſt him, with a 
Simul cum, and Damages againſt him too, being found 
guilty, and the two Poſtea s arc return d, here the Plaintiff 
may chuſe de meliorib damnis; but here he ſhould have 
enter d a Non prof. againſt theſe two; tho even fo, I durſt 
not warrant him a new Trial. 


An Indictment for common 
upon Motion. 
If Declaration be delivered before Cyaſtin animarum, the 

Plea muſt be put in before Eſſoin-Day of next Term. 


Petit Seſſions, not Seffions for making an Order concerning 
the Poor. | 


Nuſance is never quaſh's 


King verfus Camberwell. 


N the Statute of 4 & 5 V. & M. forty Days 

D Service made a Settlement, and then an Act comes and 

ſays, be it declared, that no Service leſs than a Tear ſhall 

make a Settlement ; that Word declared ſhall not make a 

e upon the former 
tute. 


0 verſus Palmer. 


Submiſſion to Award was of all Matters in Contro- 
verſy, by Rule of Court; and Award made, that ſo 
uch Money ſhould be paid of one Side, and nothing was 
warded of the other Side; and moved to ſet it aſide, as 
ing an Award only ex parte. Holt : The common Ex- 
; ceptions againſt an Award will not hold here, it being an 
ward, Submiſſion by Rule of Court; for tho there 
Releaſe awarded of one Side, yet the Submiſhon was 


I 


: 
＋ 
1 


f 


i 
L 


18 
5 


FF 


5 
1 


4 


4 
1 


U Matters in Controverſy; and we will not grant an 
Attachment before they tender a Releaſe; for if one come 


tf 


* 


to have Aid of the Court, he ſhall do that which is tat 
and equitable before he has it. 


4 | © 
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Pratt moved to quaſh an Indictment taken before Juſtices Vii #ane= 
of peace; for that it was only Jaſticiar ad pacem : 
conſervand afſignat”'; but refuſed; for Court faid, 74 
were an old Exception, yet they did not like it. the fans Ex: 


Per Holt: If Writ be returnable this Term, and does not 
come in till the next, it ought to be filed of the 'Term 
whereof it is returnable. Note; The fame Thing was 
ruled by him Mich. 4 Aun. 


Clerk verſus Butler. 


Jemijm and Ellis. 


U Writ of Error, Want of Original aſſigned 
one certified varying from the Declaration ; 
ſaid, let Variance be ever fo great, yet ſince it is fo certi- 
fied, it ſhall be taken for the Original in this Action. 


Kimg verſus Moor. 


had entered into a Recognizance to it, bis Re- 
cognizance was diſcharged. * 


Der Holt. One may Libel in the Spiritual Court for Tie. 
Jithe of Rakings of Corn, if it never was gathered into 
Sheaves; but ſecus after Corn has been gathered into 
Sheaves. 
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Sheaves, and there was no Fraud in the Gathering; ar. 
Prohibition would lie. 


Per Holt : If one ſurrenders in Diſcharge of Bail, before 
Recognizance forfeited, he need not give Notice to the 
Plaintiff, but it may be pleaded to the Sci” fac againſt the 
Bail; but where a Capias is gone, and a Noz eſt iupent, 
whereby he forfeits his Recognizance; if he would 
tice, before ask a Favour of the Court, he ought to give Notice. 


Holt: It is a Quære if a parſon may demiſe all his Li- 
ving; ; becauſe it may amount to Non- reſidence. 


Holt : The Cuftos Brevium, upon a Certiorari directed, 


c. has no Power to certify any Original, but ſuch as are 
6 cn 


| | » 


IBEL was in the Spiritual Court for Calling a Wo- 
— ay <p man Il hore, and ſaying that ſhe kept a Barway-honſe ; 
Term,Grimes and after Sentence Prohibition was moved for; and urged 
v. Lovels contra, that they ſhould have alledged below, that the 
— Words were ſpoke at one and the ſame Time, and then 


might be prohibited; but now that they have Juriſ- 
diction below for Calling a Woman ]#hore, and 9 


all they gave Sentence for; they would not grant a P 
bition. 


Lug verſus Lug. 


x was decreed by the Delegates, of which Treby C. J. 
of the Common Bench was one, That where 4. had made 
— 2 Will, and by it deviſed all his Eſtate to B. and 
berdlead by k. C. and after 4. marries D. by w he had ſeveral Chil- 
A. 593. C. dren, and dies, without taking any Notice of this Will; 
2 8b. 242. that this Marriage of 4. 5 
Vide e. of this Will; but that it is only a preſumptive Revocation; 
dee and therefore if by any or other Means, it had 

a that the Intent of it was, that it ſhould continue 
in Force, the Marriage had not been a Revocation ; and 


the Sentence 3 in the Spiritual Court was affirmed. 
4 


Biſhop 


— 
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Biſtop of St. Davids verſus Lucy. 


Le promoted a Suit cx officio before the Archbiſhop Bihop cited to 
IL of Canterbury, againſt the Biſhop of H. Davids, upon appear before 
ſereral Articles for Simony, and other Oftences; the Biſhop — 
put in his Anſwer; and Proofs being made for the Promo- Salk. 134. ; 
ter, the Biſhop appealed upon a Gracamen to the Delegates ; Garch. 484. 
and pending the Appeal, moved for a Prohibition, on Sug- 
geſtion, that the Matters contained in the Articles were of 
'Femporal Conuſance; and 1/f, It was urged for a Prohibi- 
tion, that it did not appear that the Biſhop of Sr. Davids 
was cited to appear in any Court, of which the Law took 
Notice; for the Citation is to appear before the Archbiſhop 
of Cauterbury, or his Vicar General, in his Hall at Lambeth 
Houſe, to anſwer, Gc. which is not a Court of which the 
Law takes Notice; for the Archbiſhop having the ſame 
Power over his Suffragans, that every Biſhop has over the 
Clergy of his Dioceſe; and no Biſhop can cite any of his 
Clergy before him, but in his Court; therefore the Citation 
here ought to have been to appear in the Arches, or ſome 
other Court of the Archbiſhop. But it was anſwered, that 
doubtleſs the Archbiſhop had Juriſdiction over all the Cler- 
gy within his Province; and cited the Cafe of Dr. Hood 
biſhop of Litchfield and Coventry, 1687. that was ſuſpended 
by Archbiſhop Sarcroft for Dilapidations, and the Profits of 
his Biſhoprick were ſequeſterd, and the Epiſcopal Palace 
built out of them; and Holt ſaid, that to admit this Archbiſhop 
Point of Juriſdiction to be diſputed, was to diſpute Funda- may exercie 
mentals. For the Archbiſhop had without Doubt Provin- furiſdiction + 
cial Juriſdiction over his Suffragan Biſhops, which he may over Suffragan 
exerciſe in what Place of his Province he pleaſes; for it A - 
is not material to be in the Arches, any more than in any Province he 
other Place; for the Arches is only a Peculiar, conſiſting of pleas. 
twelve Pariſhes within London, exempt from the Biſhop of 
London, and that is properly the Arches; and tho' the Pro- 
vincial and Metropolitan Juriſdiction be exerciſed there alſo, 
yet it wy be exerciſed elſewhere : For the Citation is to 
appear before the Archbiſhop, or his Vicar General, who is 
an Officer the Law takes Notice of; for the Vicar General - 
in the Province is the ſame as the Chancellor in a parti- 
cular Dioceſe; and the Dean of the Arches is alfo a Vicar 
General of the Archbiſhop over all his Province; and acts 
in the Arches ſometimes as Vicar General, ſometimes as 

Ppp Dean 


_—_—. 


—Yy 
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Dean of the Arches. Then it was objected, that the Mat. 
ters contained in the Articles were of Temporal Conufance. 
'The firſt whereof was, that the Biſhop, being Incumbent 
of the Rectory of Burrough Green in Cambridgeſhire, in 
the Dioceſe of Fly, covenanted with JVilliam Brooks for 
200 l. to make him his Curate, and to reſign the Re 
to him on Requeſt ; and it was argued, that this Contract 
was made as Incumbent of Burrough Green, and not as Bi- 
| ſhop of St. Davids; and therefore ought to be ſued for 
it in the Conſiſtory Court of Ely, and not per ſaltum be- 
fore Archbiſhop, in Caſe this were admitted to be Simony, 
2dly, 'That there is no Matter alledged in this Article, that 
amounts to Simony; for the Bond to reſign was never exe- 
cuted, and therefore is not within the Statute of Fliz. To 
which it was anſwered, that if the Biſhop makes a Simo- 
niacal Contract, it is a Perſonal Offence in him, and againſt 
the Duty of a Biſhop; and puniſhable by the Metropolitan 
by Eccleſiaſtical Cenſures: But if the Archbiſhop proceeded 
againſt the Biſhop to deprive him of his Benefice of Burrough 
Green, the Objection might have held; and of that Opinion 
was the whole Court. And as to the ſecond it 
was anſwered, that this is a Simoniacal Contra&, and 
niſhable by Eceleſiaſtical Cenſures; and properl wc 


nx . 
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defind to be Studio/a coluntas emendi ant gendendi Spiri- 
tualia aut Spiritualibus annexa. 3 Cr. 789. Mo. 779. and that 
a Contract might be good at Common Law, and yet be Si- 
mony. Then the Biſhops Counſel urged againſt the Article 
for taking exceſſive Fees for Inſtitution, Conferring of Or- 
ders and Procurations; that theſe were Extortions puniſh- 
able by Indictment. But per Curiam it was ſaid, that of CanonLawre- 
'Common Right, and by Canon Law, no Parſon could take Nr 
any Thing for Chriſtnings, Burials, Viſiting — 12 


- 
— 


obliged to 

was Simony, and 

ſtring the Oaths to him ; and 

pal Seal, ISA puniſhable 

at Common Law, by the Statute of 1 V & M. being a Font 


Breach of that Statute. But it was anſwered by the Court, 
is Statute had made it Part of the Office of a Biſhop u 


＋— 


240 Term. S. Mich. 10 W. III. 1698. 

Note; Here it was held, that by the Council of Chalced,z 
received in England, Can. 2. and Council of Lond. & 10. it j; 
Simony to take Money pro Iuſtitutione, or Ordinatione, and 
that Forging of Orders was originally of Spiritual Conuſance 
and not by the Act 31 El. that miſapplying Revenue i; 
- Cauſe of Deprivation. That when the Act commanded 
him to tender Ouths, and he difobeys, it is good Cauſe of 
Deprivation; as if an Act of Parliament ſhould deſire the 
Judges to do ſomething, and they ſhould not obey, it is a 
Forfeiture of their Office: And laſtly, that by Canon Lay 
received in Exgland, ſuch as put Epiſcopal Seal to a Pal. 
lity, or uſe ſuch Impreſſion knowingly, iacurrumt panam fal- 


ſarii. Card. Otho. Conſt. f. 65. Linwood Proc. 


Milet and Foot verſus Creamer. 


Salk. 264. . BT on a Bond for Performance of Covenants cerſus 
Plaintiff in Defendants, and Judgment for Plaintiffs ; whereupon 
Er ar is no A. Defendant brought Error, but put in no Bail; Wicket died, 
vuement of the Survivor ſucs out two Sci fa” quare exccurio von of the 
Ante p. 231. Judgment; and on two Nihil return d, he had an Award 
of Exccution, and a Capias ad ſati ac iſſued; whereupon 
the Plaintiff was taken in Execution, and Rob. Eyre moved 
to diſcharge him; becauſe the Writ of Error was a Super- 
ſedi as to the Execution, without any Bail; it being a Bond 
for Performance of Covenants, and not for Payment of any 
Money; and the Death of one Plaintiff in Error is no A- 
batement of the Writ ; quod Curia conceſſit. But it was ur- 
ged of the other Side, that the Execution was good; be- 
cauſe the Defendant had an Opportunity of Pleading the 
Writ of Error pending, which he not doing could not take 
Advantage of it now. But Cu coutra; for two Nihils be- 
ing return d, he had no Day to plead it; but if a & fe 
had been returned, it had been otherwiſe ; and on that Diffe- 
rence an Audita querela hath been often allowed and diſ- 
allowed: And in many Caſes, where the Defendant may 
have an Audita querela, the Court will relieve on Mo- 
tion; but if the Ground of the Audita guerela be a Releaſe, 
or other Diſcharge, it may be reaſonable to put the Defen- 
dant to his Audita querela, that the Plaintiff may deny it, 
if he thinks fit; and a Syperſedeas was in this Caſe award- 
ed, quia erronice emanavit ; and in this Caſe the Survivor 
had no Occaſion for a Sci” fac to revive the Judgment, for 

it ſurvived to him. 


4 Robertſon 
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Robertſon verſus Moor. 


N Ejectment; between the firſt Day of Aſſizes and Ver- In Ejefment : 
dict the Defendant died; and upon Afidarit of this Fact, arte 
the Defendant's Counsel moved to ftiy Hxecution; and the firit Day 
ſaid this was not help'd by 17 Ca. 2. and quoted 1 Sid. 1 37. % the An 
Hard. 31. where the like Motion had been granted ; and” © 
Gould Juſtice faid, he had known it granted, and as often de- 
nied. But per Cur”, Let Things ſtay till Notice of lotion 
to Plaintiff; but after the Court held the Judgment well 
entered. ä 


The Governor and Company of the Bank of Eng- 


land verſus Newman. 


DEllamy gave a Bill of Exchange payable to N. or Bearer ; Bill of Ex- 
B N. went and negociated it with the Bank, at the uſual _ of 
Rate of Intercſt ; after this the Bank received 1001. of Hel- . Gage 
lamy, and after that demanded the Money due on the Bill 
of a Servant of B. who did not pay it; and after Bellamy 
failed, and Bank brought an Aſumpſit againſt N. for the 
Money; and on General Iſſue a Verdict for Plaintiff; and 
a new Trial granted, the Verdict being againſt Law; for 
whatſoever may be the Practice among the Bankers, the 
Law is, that if a Bill or Note be payable to one or Bearer, 
and he negociates the Bill, and delivers it for ready Money 
paid to him, without any Indorſement on the Bill, this is a 
plain Buying of the Bill; as of Tallies, Bank-Bills, 6c. but 
if it be indorſed, there is a Remedy againſt the Indorfor. 

But Holt laid the Rule thus: If a Man gives ſuch a Bill Ante p. 203. 
for Money not due before without Indorſement, it is a Sale Poe 204. 
of the Bill: And he held, that a Demand of a Servant of 

the Drawer, who uſed to pay Money for him, was a good 


Lawly verſus Dibble. 


Orthey moved to bring Money into Court upon a Co- Money 
venant, and was refuſed. brought into 


N 


Ante p. 90, 95, 187, 188. Poitea Paſch. 12 W. 3. Farrell's Caſe. 
Qqq The 


m 
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The King verſus Flint. 


indictment Ndictment againſt a Baker qgrod /ex Collyras, Anglice Loaves, 
uncertain, ports triticet debitum pond minime contin” G ſex Collyra; 
pauis domeſtici debitum pondns minime contiucn venditign; 
expoſnit ; upon Demurrer, 1/7? Exception was, that it did 
not appear but both the Six T.oaves were the fame, and ſo 
Defendant would be puniſhed twice for the ſame Offence. 


2. It does not appear what the delitum pondus or Aﬀize of 


Bread was, or how much theſe Loaves fell ſhort of it, and 
ſo too uncertain ; for Offence ought to be fo certain, that 
the Defendant might plead it to another Indictment, and 
the Court might meaſure their Fine by the Nature of the 
Offence ; and Judgment for Defendant ; ode 5 Co. 121. And 
Ante p. 31. Atte; Court would not quaſh this Indictment on Motion, be- 
cauſe oppreſſive of the Poor. | 


Grimes verſus Lovel. 


Calling a Wo- 1 IBEL in the Spiritual Court for theſe Words, you are 
2 a damm d Bitch, IMI dore, and a pocky Whore, and if jeu 
1 9 have not the Itch, you have the Po; and moved for a Pro- 
ſuable in the hibition, becauſe an Action lies at Common Law; and a 
Spiritual Difference was taken, where the Word Pox could not be in- 
tended but of the French Pox, by the Words that were 
Ante p. 236. joined with it, there Action lies; and Holt ſaid, that where 
oftez 248. the Word Pox was joined with the Word JPhore, it ſhould 

be intended of the French Pox; and Prohibition granted. 


Gilbert verſus Inhab' de Puddleſpate. 


Hue and Cry. AE TION upon the Statute of Hue and Cry; Non culp 
pleaded, and Verdict pro Oper; moved in Arreſt of 
Judgment, that no Venue was laid, where the Examination 

before the Juſtice of Peace was within twenty Days, which 
was traverlable, and not aided by Verdict, it being a penal 
Law. But per Cur”, this is a remedial and not a penal 
Law; and if penal, yet this is well enough; becauſe it 1s 
not that which intitles Party to Action, but only the Cauſa 
(ine qua non; but perhaps it might be fatal on a er. 


Hilton 
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Hilton verſus Byron. 


LION a Quaker prayed Security of the Peace a- Oath required 
zinſt Byron, and offered to make his Declaration ac- 72,Wker 

1 gainſt Nyon, and oftere o make his Declaration ac- en his de- 

cording to the late Act of Parliament, that he was afraid manding Sure- 

of his Life, Gc. but this being a Criminal Matter the Court  ofthePcace. 

held it to be out of the Act; and would not grant it, ex- 

cept he would take the uſual Oath. 


Hart verſus Hall. 


A A OTION for a Prohibition to ſtay a Suit for Tithes of Tithes of a | 
an old Mill, iz. every tenth Toll-Diſh, on Sug- il. 
geſtion that it was an old Mill; but per Holt, the Plaintiff 
ought in his Suggeſtion to preſcribe ia uon decimando, and 
alſo to bring an Affdapit ot the Truth of the Fact; and fo 

it was adjudged in Lord C. J. Hale's Time, in the like Cafe; 

for he faid, that of common Right Tithes were not due 
out of a Mill; yet before the Statute of Articuli Cleri ſome 
Mills did pay, and fome did not, and upon that it was en- 
acted, that de molendiuo de novo erett non jacet probibitio; 
and for ſuch as paid before that Statute, they ſhall ſtill pay; 
and he ſaid, Tithes were either predial or perſonal, for the 
Corn paid Tithe before; and it is neceſſary to preſcribe in 

a Nom decimando in an old Mill; and he quoted the Cate 

of Highs and Lord Viſcount Hertford. 


King verſus Cole, at Gmild-hall. 


IHE Defendant was indicted, for that he being a Bank- Infant cannot 
rupt, and brought before Lords Commiſſioners, he re- be a Bank 

fuſed to give them an Account of his Effects; and his De- wupt. 

fence at 'Trial, upon Not guilty pleaded, was, that he was 

an Infant at the Time of the Debts contracted, and there- 

fore could not be a Bankrupt; and of that Opinion was 

Holt; for tho the Debts of an Infant are only voidable at 

his Election, yet no one can be a Bankrupt for Debts he 

D —4 obliged to pay; wherefore the Defendants were ac- 

quitted. 


1 Holt 


| | | — * — — 
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ca}. 


i Holt denied to grant a Prohibition to Admiralty for reſu- 
_— ſing to give a Copy of the Libel; becaufe the Stat. 2 J.;. 
c. 3. extends oniy to Eccleſiaſtical Court, and not to the Ad- 
miralty. 


Lambert verſus Oakes, at Gmuild-hall. 


i Drew a Bill payable to O. or Order; O. indorſes it to 
Bill of Ex LI. and L. brings Action for the Money againſt O. and 
change to de by Holt it was faid, that he ought to prove that he had de- 
he Drawer manded or indeavoured to demand his Money of R. before 
e In- he could fue O. on Indorſement; fo if the Bill was drawn 
able. on any other Perſon, payable to O. or Order, and the De- 
mand to intitle L. to his Action ought to be after the In- 
dorſement. 2. O. indorſed this Bill blank to L. by Writing 

his Name only ; and therefore it was urged, that this was 

a Sale of the Bill, and the Indorſement could not ſubject 
the Indorfor to an Action; but per Holt, the Indorſement, 
Ante p. 241. tho upon Diſcount, will ſubject the Indorſor to an tion ; 
becauſe it is a conditional Warranty of the Bill, and makes 

a new Contract, in cafe the Perſon on whom it was drawn 

Ante p. 193- do not pay. 3. Per Holt: If a Man indorſes a Bill Blank 
to B. he puts it in the Power of g. to ſuperſcribe what 
B. pleaſes. 4. If Indorſce does not demand the Money pay- 
able by the Bill, on the Perſon on whom it is drawn, in 
a convenient Time, and after he fails, the Indorſor is not 
liable. 5. If the Action be brought againſt Indorſor, it is 
not to prove the Hand of the Drawer, for tho it 
be forged, the Indorſor is liable. | 


R 


Tod verſus Stokes, at Gmild-hall. 


Sette. nab. © HE Plaintiff an Apothecary ſued the Defendant, a 
Husband net Parſon living in Chicheſter, for Phyſick adminiſtred to 
— 2 his Wife in London; on Nom afſumpſit pleaded, it appeared 
the Wife aſter on Evidence, that the Defendant and his Wife had been 
notorious S0, parted by Conſent for five Years laſt and that on Se- 
Penance PAration, by Articles to Truſtees of Wite's naming, the De- 
allowed her. fendant had obliged himſelf to allow the Wife 20/1. a Year; 
which he did accordingly, and had a Covenant from the 

Truſtees to exonerate him of all the Charges of the Wife; 

and that the Plaintiff did not know the Wife to be . 

Covert 


— l 


Win 
_— 
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Covent at the Time of the Medicines given. And per Hit 


theſe Points were held; 1ſt, That the Reafon why the Huf- vd. : 1-4 


ind ſhall pay Debts contracted by Wife is upon the Credit 16 
the Law gives her by Implication, in Reſpect of Cohabita- 
tion; and is like Credit given to a Servant. 2. That it 
Hu:band and Wife part by Conſent, and Husband ſecures 
ber an Allowance, it is in Conſideration, that he ſhould not 
be charged any more by her; and it is unreaſonable he 
mould be charged for Victuals, or Phyſick, or other Neceſ- 
{iries after. 3. That a perſonal Knowledge of ſuch Agrec- 
ment is not neceflary, fo it be publickly and notoriouſly 
known. 4. That ſuch publick Knowledge of the Agrec- 
ment need not be at London, where the Debt is contracted, 
but is ſufficient if it be where the Parties lived, iz. in this 

Caſe at Chicheſter. 5. That if the Debt were contracted 
by the Wife in ſo ſhort a Time after the Agreement, as it 
could not be known at Chicheſter, in that Cafe the Husband 
would be liable. 6. If Husband turns away his Wife, he 


muſt ſend Credit with her for reaſonable Expences. 7. If Podes Patch. 


Wife goes away without Conſent of Husband, ſhe ſhall find 
Credit where ſhe goes, without any Charge to Husband, 
or his giving any perſonal Notice of leaving him; and he 
aid, Scot and Manby's Caſe had been carried too far in this; 
and he rememberd a Cafe before him at Exeter Aſſizes, 
10 IF. 5 between Lungworthy and Huckmore, where he 
held, that if Wife elopes from her Husband, and takes up 
Neceſlaries from a Tradeſman, who has no Notice of the 
Elopement, the Husband ſhould not be liable; and it is 
ſufficient for Husband to give general Notice, that Tradeſ- 
men, Cc. ſhould not truſt his Wife. But Serjeant Mrigbt, 
now Lord Keeper, at the ſame Time acquainted his Lord- 
ſhip, that Treby | a 1 of Common Pleas had ruled that 
Point otherwiſe in an Action between the ſame Parties; 
to which Holt ſaid, that notwithſtanding he would adhere 
to 5 __ in all the Points aforeſaid ; and Plainciff was 
nonſuited. 


Turner verſus Brent, at Guild-hall. 


A. knows he has no good Title to them, Action lies a- 
gainſt him for the Deceit, if the Owner recovers them a- 
günſt B. but ſecas if A. does not know but his Title to 
them is good, 5 


1 Rigdon 


12 W. 3. 
o. King. 


Sells Goods to B. to which he has no Title, if 4. Deceit 


; Holt denied to grant a Prohibition to Admiraity for reſu- 
— ſing to give a Copy of the Libel; becaufe the Stat. 2 / 5, 
c. 3. extends only to Eccleſiaſtical Court, and not to the Ad- 

miralty. 


Lambert verſus Oakes, at Gmuild-hall. 


R Drew a Bill payable to O. or Order; O. indorſes it to 
Bill of Ex L. and L. brings Action for the Money againſt O. and 
change — by Holt it was ſaid, that he ought to prove that he had de- 
2 Dauer manded or indeavoured to demand his Money of R. before 
before the In- he could fue O. on Indorſement; ſo if the Bill was drawn 
dorſee liable. on any other Perſon, payable to O. or Order, and the De- 
mand to intitle L. to his Action ought to be after the In- 
dorſement. 2. O. indorſed this Bill blank to L. by Writing 
his Name only ; and therefore it was urged, that this was 
a Sale of the Bill, and the Indorſement could not ſubje 
: the Indorſor to an Action; but per Holt, the Indorſement, 
Ante p. 241. fo upon Diſcount, will ſubject the Indorſor to an tion; 
becauſe it is a conditional Warranty of the Bill, and makes 
aa new Contract, in caſe the Perſon on whom it was drawn 
Ante p. 193- do not pay. 3. Per Holt: If a Man indorſes a Bill Blank 
to B. he puts it in the Power of B. to ſuperſeribe what 
BV. pleaſes. 4. If Indorſee does not demand the Money pay- 
able by the Bill, on the Perſon on whom it is drawn, in 
a convenient Time, and after he fails, the Indorſor is not 
liable. 5. If the Action be brought againſt Indorſor, it is 
not neceſſary to prove the Hand of the Drawer, for tho it 
be forged, the Indorſor is liable. 


Tod verſus Stokes, at Guild-hall. 


ns TR Plaintiff an A ſued the Defendant, a 
. Parſon living in Chicheſter, for Phyſick adminiftred to 


contracted by his Wife in London; on Nom aſſumꝑſit pleaded, it appeared 
paration, and paration, by Articles to Truſtees of W 
iged himſelf to allow the Wife 200. a Year; 
enant from the 
Truſtees to exonerate him of all of 


the Wife after on Evidence, that the Defendant and his Wife had been 
notorious Se- parted by 7 oe os woe 8 gg, an that on Io 
— s naming 
allowed her. fendant had obli 5 | 
which he did accordingly, and had a Cov 
the 


Charges 
- and that the Plaintiff did not know the Wife to be a Feme 
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——_— cr 


Covert at the Time of the Medicines given. And per Holt 

theſe Points were held; 1/7, That the Reafon why the Huſ- vide 2 Lev. 

band ſhall pay Debts contracted by Wife is upon the Credit 16. 

the Law gives her by Implication, in Reſpect of Cohabita- 

tion; and is like Credit given to a Servant. 2. That if 

Husband and Wife part by Conſent, and Husband ſecures 

ber an Allowance, it is in Conſideration, that he ſhould not 

be charged any more by her; and it is unreaſonable he 

ſhould be charged for Victuals, or Phyſick, or other Neceſ- 

{aries after. 3. That a perſonal Knowledge of ſuch Agrec- 

ment is not neceſſary, fo it be publickly and notoriouſly 

known. 4. That ſuch publick Knowledge of the Agrec- 

ment need not be at London, where the Debt is contracted, 

but is ſufficient if it be where the Parties lived, ciz. in this 

Caſe at Chicheſter. 5. That if the Debt were contracted 

by the Wife in ſo ſhort a 'Time after the Agreement, as it 

could not be known at Chicheſter, in that Cafe the Husband 

would be liable. 6. If Husband turns away his Wife, he 

muſt ſend Credit with her for reaſonable Expences. 7. If Podea Paſck. 
Wife goes away without Conſent of Husband, ſhe ſhall find 12 W. 3. Gat 

Credit where ſhe goes, without ay Charge to Husband, v. King. 

or his giving any perſonal Notice of leaving him; and he 
faid, Scot and Manby's Caſe had been carried too far in this; 

and he rememberd a Caſe before him at Exeter Aſſizes, 

10 V. z. between Langworthy and Hauckmore, where he 

held, that if Wife elopes from her Husband, and takes up 

Neceſſaries from a Tradeſman, who has no Notice of the 

Elopement, the Husband ſhould not be liable; and it is 

ſufficient for Husband to give general Notice, that Tradeſ- 

men, Gc. ſhould not truſt his Wife. But Serjeant right, 

now Lord Keeper, at the ſame Time acquainted his Lord- 

\ ſhip, that Treby C. J. of Common Pleas had ruled that 
Point otherwiſe in an Action between the ſame Parties; 

to which Holt ſaid, that notwithſtanding he would adhcre 

to his Opinion in all the Points aforeſaid; and Plain: iff was 


nonſuited. 


Turner verſus Brent, at Guild-hall. 


A Sells Goods to B. to which he has no Title, if 4. Deceit. 
+ knows he has no good Title to them, Action lies a- 

gainſt him for the Deceit, if the Owner recovers them a- 
gainſt B. but ſecus if A. does not know but his Title to 
them is good. 


8 ERigdon 


. 
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Rigdon and Hedges, Fudge of the Admiralty. 


| Admiralty. 6 OODS were arreſted in the River Thames by Proceſs of 

reſted ¶ the Court of Admiralty, and Reſcue made, and Warrant 
41 againſt Rizdon for a Contempt of their Proceſs; and in Mo- 
tion for a Prohibition it was ſuggeſted, that the original Pro- 
ceſs was of a Thing out of their Jurisdiction, and therefore 
there could be no Contempt. 

Econtra, it was urg d this Suggeſtion came too ſoon, be- 
cauſe it can't be known whether they have Jurisdiction ©; 
not, till Bail be put in to the Action; and fo in Eceleſiaſtical 
or Inferior Courts, if Prohibition be ſued on Suggeſtion, that 
ne 180. Cauſe of Action is out of their Juriſdiction. 1 Yep. 180. 
Mod. $:. 1 Nad. 8 1. So in caſe of Modus for Tithes you muſt Suggeſt 

you pleaded it below; and fo on Proceeding below for 
W wk and without doubt they might have a Jurisdiction; and 

their Way had been to move for a Prohibition immediately, 

or to put in Bail, and then to move upon the Libel; and 

every Court that has a Juriſdiftion may puniſh for Contempt 

of Ar ; ONE LI __—— the Credit 

ln cheis that do right, till contrary appears. Sure the 
ee the Cauk og 8 it within their Juriſdiction ought to be ſet 
— 4 forth in their Proceſs; and it is too general to ſay iz Canſa 
Juriſdition Maritimd; if Goods be taken at Sea by Pyrates, and fold by 
| houldbeſer them at Sea, and brought to Shore, Prize or not, ſhall be 
2 Saund. 260. tried in Court of Admiralty. 2 Saund. 260. Ray. 189. 2 Mad. 
Ray. 189. 237. They would not grant Prohibition without Affidavit 
2 Mod. 237. that they had pleaded the Matter below; and it was ſaid, the 
Uſage is by Warrant to ſeize the Goods, which upon Bail 

are delivered back, and then a Libel is given. But Car, 

if ares let Prohibition go, and declare iaffanter, and we will hear 
Ship within Civilians next Term: And here per Cur, If Ship be arreſted 
their Juri. by Warrant of Court of Admiralty within _ JO 
cicvon which and after is reſcued, they may reſeize her out of their Juriſ- 


— reſeize diction, and no Prohibition lies. 


any where. 


Hyde verſus S——. 


"7 againſt Husband and Wife; Husband died, and 
Sir Francis Niunington moved it in Arreſt of Judg- 
Keyi.p. C. ment; ſed non allocatur, for Wife may commit Trefpats a- 
31. ges Jong with Husband, and alſo Felony, if it be not by Cocrcion 

| DE 0 


2 — 
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if Hushand - and tho' in Declaration in Trover againſt Huſ- 
band and Wife, laying Converſion ad »ſum e 
ment was arreſted; yet if it came in Queſtion again, it ſhould 
not be ſo by my Conſent. Holt. 


Bully verſus Palmer. 


Laintiff brought Caſe for a falſe Return to a Manda- Salle. 190. 
1115, commanding him to ſwear Harris to be Mayor of Aue Charter 
the Town of Dartmouth, and a peremptory Mandamns — ta 


bers of the old Charter had gone to Election, and ſome, by 
colour of the new Charter, had voted with them againſt 


their Will, there a Choice by Majority of the old Charter 
' with ſome mention d in. the new is good. 12 


Johmſan verſus Nayler. 


T was a Writ of Execution bearing Teſte in Vacation, and T. j. 11. 

moved to have it amended; and the Caſe of Smith and Writ of Exe- 
Harwood in new Jones and Dyer 129. were cited, but Court eras © 
| would not grant the Motion. 


Per Cin. If in Caſe where King's Revenues or Right is Nen T3 
concern d, tho there be Evidence pro and con. yet if it be 
againſt the Strength of Evidence, it is fit for new Trial. 


Attorney of Court, upon Motion, gets his Name ſtruck Azomez. 
out of the Roll, he ſhall never after be admitted to act as 
Attorney: Per Cu. 


I: Reſcous be return d, Attachment ſhall go of Courſe with- attachment. 
out Motion: Per Cur. 
Leave 
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Information Leave was * to file an Information againſt W 
— — Plate- Button Makers for combining by Covenants not to de 
der a ſet Price. under a ſet Rate; and per Holt it is fit that all Confederaci 

by thoſe of a Trade to raiſe their Rates, ſhould be fag 


preſſed. 


| Baker verſus Chandler. 


Udgment and Execution thereupon were ſet aſide, f. 
WZ — 


Whitfield and Pawel. 


Ante Rohibition granted to Spiritual Court to ſtay Suit there 
FEY P for calling a Woman a Pocky Whore. 3 Cr. 314. 


Broom verſus Halford. 


Ction upon a Penal Statute, and the Sum miſtaken in 
Declaration, and Leave given to amend it, Writ being 


Roe verſus Nedham. 
dement a good Plea in Satisfaction of a Bond: P:r 


Shales verſus Seignoret. 


Efendant covenanted with the Plaintiff, that he would 
pay him 100 J. in Money, and give him Credit for 
100 J. more, upon the Plaintiff's Aſſigning him 1000 J. Stock 

=— in the Bank of Eug land; and that the Defendant would accept 
ſhould be the the ſame, upon Notice, on or before twenty-fourth of May 
—_ aer next following. In Covenant, Plaintiff alledged Notice to 
Defendant, that Plaintiff would be ready to make the Tranſ 
fer on the ſaid twenty-fourth of May, but that Defendant'did 

not come to accept; and Non-payment of Money aſſign d for 

Breach, Cc. And per Cur, the Breach is ill aſſign d, for they 

thould . for Breach, that they had tendred a T oo, 


"I 


ſaid Hole, and that a Sheriff, tho removable at Will of King, 
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and that Defendant did not accept, for there was nothing to 
be paid but after Transfer. 


Per Holt; an Act of Parliament concerning Revenue of Statute con- 
the King is a blick Law; but it may be private in reſpect — _ 
to ſome Clauſes in it relating to a private Perſon. 


Dennis verſus Roberts. 


C of Compoſition, and a Compoſition purſuant therc- Venue. 
unto, was pleaded in Bar to an Action of Debt upon a 
Bond, without reciting A&, orlaying Venue for the Com- 


polition ; and for theſe Faults, Ind. pro Quer. 


Adams verſus Cox. 


E R Cur ; in London the Plaintiff never excepts againſt Bail in Land 
Bail, but there is an Officer who receives Bail; and if he 4 
takes inſufficient Bail, upon Complaint made to the Alder- © * 
men, he muſt either pay the Debt, or the Profits of his Of- 
fice are ſequeſtred till the Debt is ſatisfied. And when a 
o_ is ö ns; the —— and _ below are 
iſcharged ; and if the Bail given below be offer here, they 
may be excepted againſt, —_ PTE 


White verſus Mullony. 


Mathematick Maſter being offer'd for Bail, by the Name Addition. 
I of Gentleman, Holt ſaid he was one by his Profeſſion. 


Birch verſus Wood. 


A Vicar libel'd in Spiritual Court for a Stipend of . Stipend c 
Aunum, claiming it by Preſcription; and Prob bition be chimed 55 
moved for upon Suggeſtion, that none can claim a Stipend by zy Bd fe. 
Preſcription but a Corporation, or Body Politick : And fo liticlk er Cor- 
porate only. 


may claim a Fee as incident to his Office. But againſt the 
Prohibition were cited Litt. Reports 19, 51: 
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| Informaton Leave was granted to file an Information againſt ſey, 

=o Plate-Button Makers, for combining by Covenants not to kh 

der a ſet Price. under a ſet Rate; and per Holt it is fit that all Confederacie. 
by thoſe of a Trade to raiſe their Rates, ſhould be ſup 
preſſed. ; 


Baker verſus Chandler. 


Pip and Execution thereupon were ſet aſide, for that 
Plea was put in before Judgment ſigned. TY 


Whitfield and Pocuel. 


Ante p. 242. 1 granted to Spiritual Court to ſtay Suit there 
J for calling a Woman a Pocky Whore. 3 Cr. 314. 


Broom verlus Holford. 


Ction upon a Penal Statute, and the Sum miſtaken in 
Declaration, and Leave given to amend it, Writ being 
general. 


Roe verſus Ned bam. 


Udgment a good Plea in Satisfaction of a Bond: Per 


Shales verſus Seignoret. 


; Efendant covenanted with the Plaintiff, that he would 
pay him 100 J. in Money, and give him Credit for 
Bank- Stock; 100 J. more, upon the Plaintiff's Aſſigning him 1000 J. Stock 
Sore in the Bank of Ezgland; and that the Defendant would accept 
ſhould be the the ſame, upon Notice, on or before twenty-fourth of May 
Breach alan next following. In Covenant, Plaintiff alledged Notice to 
Defendant, that Plaintiff would be ready to make the Tran 
fer on the ſaid twenty-fourth of May, but that Defendant did 
not come to accept; and Non- payment of Money aſſign d for 
Breach, &c. And per Cur, the Breach is ill aſſign d, for they 
mould affign for Breach, that they had tendred a "Transfer, 

2 


and 
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and that Defendant did not accept, for there was nothing to 
be paid but after Transfer. 


Per Holt; an Act of Parliament concerning Revenue of Statute con- 
the King 15 a blick Law ; but it may be private in reſpect ben S lick. 
to ſome Clauſes in it relating to a private Perſon. 


Dennis verſus Roberts. 


Ci of Compoſition, and a Compoſition purſuant therc- Venue. 
FA unto, was pleaded in Bar to an Action of Debt upon a 
Bond, without reciting Act, or laying Venue for the Com- 
polition ; and for theſe Faults, Jud. pro Quer. 


Adams verſus Cox. 


P E R Cur ; in London: the Plaintiff never excepts againſt Bail in L 
Bail, but there is an Officer who receives Bail; and if he , ! 
takes inſufficient Bail, upon Complaint made to the Alder- 
men, he muſt either pay the Debt, or the Profits of his Of- 
fice are ſequeſtred 'till the Debt is ſatisfied. And when a 
Cauſe is removed up hither, the Bail and Clerk below are 
diſcharged ; and if the Bail given below be offer d here, they 
may be excepted againſt. 5 


White verſus Mullamy. 


Are — 
1 of Gentleman, Holt ſaid he was one by his Profeſſion. 


Birch verſus Wood. 


Vicar libel d in Spiritual Court for a Stipend of 4 J. per Supend can | 

Aunum, claiming it by Preſcription; and Prohibition be claimed by 
moved for upon Suggeſtion, that none can claim a Stipend by zy Bf 5e. 
Preſcription but a Corporation, or Body Politick : And ſo litick or Cor- 
ſaid Holt, and that a Sheriff, tho removable at Will of King, Pate only. 
may claim a Fee as incident to his Office. But againſt the 
Prohibition were cited Litt. Reports 19, 51: 
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King verſus Dutton and others, Priviters 


Ndictment being found againſt them in London for printing 
remove Indi- ¶ and publiſhing a Paper, intitled The Black Ram; wherein cer- 
- _ * tain Perſons were ſcandalouſly deſcribed, fo as any body that 

knew them, might know them to be the Perſons deſcribed, and 
among others the Recorder of Lozdoz was maul d; and Certio- 
rari moved for by A inſmuating that it would be a 
Harſhip to be tried at the Old Baily, where ſome of the 
Judges might take themſelves to be ſcandal d by that Paper: 
And the Court ſaid, they ſeldom would grant Certiorari to Ola 
Baily, yet they granted one here, tho' it could not be tried 
here this Term; for Certiorari into foreign County ought to 
have fifteen Days between its Teſte and Return, and tho' | 
Conſent it may be return d ;zzzmediate, yet ſtill there muſt be 
fifteen Days between Teſte of Writ and Return of Jury; which 
could not be within this Term. 


Certiorari to 


There ſhould Per Cnr”; Regularly there ought to be four Days between 
be four Du the Return of Poſtca and Judgment entred ; that is, if there 
| Return of the be four Days of the Term unſpent at the Return ; but if 

Poftea nd there be not ſo many Days to come of Term, there ought 
Julgment +0 be the utmoſt Time within the Term, but ſtill Judgment 
may he entred that Term. 


Auſten and Baker. 
Wege in A. againſt B. upon a Promiſe ſuppoſed to be made 
Confideration A ng 2 to pay for Goods delivered by Plaintiff to . 
that Sant. x61 took this Difference; if B. deſires 4. to deliver Goods 
to C. he B. to C. and promiſes to ſee him paid, there 4ſſumpfir lies a- 
would fee gainſt B. tho in that Caſe he faid at Guild hall he always 
my required the Tradeſman to produce his Books to ſee whom 

Credit was given to. But if after Goods deliverd to C. 

. . ſays to 4. you ſhall be paid for the Goods; it will 

be hard to e him with the Debt. 


Per Car'; if Jury eat and drink before giving their privy 
Verdict, if it be not at Charge of Party for whom Verdict 
paſſes, it ſhall not be Cauſe to ſet aũde the Verdict. 


Percm- 
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peremptory Rule never ought to be put upon one without Rule not to be 
Notice 1 
a without Ne 
due 


Kilbey verſus I eyberg. 


NE Attorney having promiſed to accept a Declaration tore 
from another, was compell'd, upon Motion and Affida- 
it of the Fact, to doit. | 


King verſus Mayor, &c. of Exeter. 


TT was held by Court, that a Writ of Mandamus ought to te, 
be deliver to him that is to make the Return, and that 2 

is the Mayor in this Caſe. make the ke 
Per Holt ; by Courſe of Court, one bound to keep the 

Peace ought to continue upon his Recogniſance for a Year. 


Per Holt; upon an old Iſſue there ought to be two 'Terms 


King verſus Fox. 


Ndictment for exerciſing a Trade, not having ſerved to it — = 
the Space of ſeven Years, infra Regnum Anglie aut al- Trade, not 
2 and quaſh'd for this Exception, for it ſhould be ant /a. Moving ferv'd 


If Overſeers of Poor, being conven'd before two Juſtices Overleer:. 
to make their Accounts, do refuſe, the Remedy is to appeal 
to Quarter Seſſions: Per Cur. 


A tion againſt Maſter of a Ship for imbeziling Goods he Bail spec. 
£ 1 had on board, and he was held to ſpecial Bail; but if“ Co 
it were for n ligent keeping, common Bail would have 
done: Per Holt. | 


Beal, an Attorney of the Court, ſued in the Sheriff's Court Atorey': 


for his Fees; and upon Motion he was forced to refer i pn 
to the Court. 


6 Aön—ʒ — 
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— 


to Maſter, for that his Perſon is under the Power of the 
Court. | 


Machill verlus Malton. 


1 M. Fe occupied Lands in the Dioeeſe of rat for fx 
Carth. 475. + Years before, and had lived all his Life at Lincoln; 


A Man may and at End of ſeven Years being in the Dioceſe of Zork, a; 

ieee for Evidence, he was ſerved with a Citation for Subſtraction ot 

Subſtraftion of Tithes of thoſe Lands: Now Serjeant Geamer moved for Pro- 
4 with hibition upon the Statute of 23 H. S. c. 9. againſt Citations 

"OR out of Dioceſe, and quoted 13 Rep. 6. Palm. 488. Hob. Fone, 
©. Fones, 1 Ro. Rep. 328. 2. Executor in ſeveral Dio- 
ceſes cited in one, Prohibition lies. If Executor be to pay 
Legacies in another Dioceſe, where there are no bona Notali- 

lia, the way is to transfer the Will thither, where Legatee 
lives. Godboltr's Reports 191. 2 Brownl. 12. 

Of the other Side were urged Feffrey's Caſe 5 Co. and 
Hard. 421. Doctor Blackman's Caſe: And he quoted an a- 
nonymous Caſe about five Years before in this Court, where 
Executor being in a Dioceſe, where out of his own, but where 
Goods lay, was denied a Prohibition, becauſe citable in reſpedt 

of the Locality. HEE 
Holt : Queſtion is whether an Inhabitant of Dioceſe of 
Lincoln be citable at 7ork, for Subſtraction of Tithes there; 
and he ſaid that if Will be proved in Prerogative Court, let 
Exccutor be where he will, they of Prerogative ſhall compel 
him to pay Legacies: And that the Miſchief which occaſion d 
the Statute of H.8. was, that the Prerogative Courts of 
Canterbury and Tork uſed to eite Subjects of all Parts of Eng- 
laud; and that if Sentence be in Admiralty of France, they 
will tranſmit it hither, and Admiralty of England will ex- 
ecute it. And fo is the Uſage of Civil Law; but here they 
granted a Prohibition, becauſe it was a doubtful Caſe, that 
itt might be ſettled. And it was ſaid at the Bar, that the 
Canon Law does not take Notice of Locality, but that with 
them all Things are tranſitory, and therefore they might 
proceed in this Caſe in Dioceſe of Lincoln. : 

Note; In this Caſe Hill. after, upon Deliberation per tot 

Cur, Conſultation was awarded: Fide the Words of 32 H.. 
c. 7. that Party ſhall be ſued before the Ordinary of the 
Place where the Subſtraction was. 


4 —— Piper 


— 


Term. S. Mich. 10 W. III. 1698. 253 


— 


P iper verſus Dennis. 


PON a 9zo warranto againſt the Town of Liskariy 

in Ca. 2. Time, they ſurrender'd their Charter, which 
| was not enroll'd till King 7a. 2. who in Conſideration of 
the Surrender granted a new Charter to them. It was held 7 Alton 
per Cur, that the ſecond Charter, being in Conſideration of hat; ee, 
a void Surrender, was alſo void. And where by the Charter cu; 3 
ſurrendred none could be Mayor, if he were not a capital p. 247. _ 
Burgeſs; and one was made a capital Burgeſs by the Charter of . = 4 
King James, and after made Mayor according to the old Offce of 
Charter: Queſtion was ſtarted whether he were a legal Mayor. Mayorfhallbe 
Holt & Cur faid, you ſhould firſt have moved him from * epally 
ding a capital Burgeſs, for if we find one in actual Poffcf- trary appear 
non of an Office, we ſhall intend him to be rightful Officer Pol, Um 
till Contrary appears; as if were laicus be preſented, &c. to * - 5. 
ger | we ſhall take him for a Clerk till firſt Steps be Francis 
annulled. 


Morrice verſus Green. 


N Treſpaſs for Aſſault and Battery, upon Demurrer ten- yy1.c.te. « 
dred by Plaintiff, without 3 the Judgment —— 

was thus, et præd. G. non cent, Gc. and Carthew moved, 1 
that this was a Judgment by Default, when it ſhould be Nr un f. . 
nihil dicit ; for a Default cannot be without Imparlance, for Judgment by 
without Imparlance he was not demandable, and the Entry Nr 
ſhould be, cr dictum fuit per Cur quod jungat ad morationem, 4 
et ipſe nibil dicit, &c. And this is manifeſt from the con- 
ſtant Practice in Caſe of common Recoveries, where the 
Judgment is ever by Default ; and therefore they are forced 
to grant a general Imparlance; by which Suit is put in Suſ- 
pence, and then Defendant is demandable. 

Northey contra. It is a Judgment upon zihil dicit, and nor 
cenit muſt be underſtood on venit ad jungendum in morati- 
one ; and Holt inclined that way, but Gd, they would not be 
politive: And he ſaid, that upon a Nihil dicit one ſhall never 
take Advantage of ill Pleading, becauſe there is no Ile in 
Law, but upon Joinder in Demurrer otherwiſe. 


Tet Anony- 
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Anonymus. 


gane Facias oma againſt ſeveral Defendants, and a Captias, and 3 
1 cpi Corpus returned as to one; then another of Defen- 
dies, and one dants dies, and he that was in Execution eſcaped, and a Sire 
eſcapes. Facias againſt the Survivor, the Tertenents of the deceaſed, 
and him that had eſcaped ; and Per Cur” ; it may well be; 
but firſt the Scire Facras ought to ſuggeſt that he had e- 
ſcaped : And ſecondly, it ought to be deTerris et Tenementi; 
of the Tertenants of deceaſed; and de Terris et Temementic, 
et bonis, et catallis of the Survivors. | 


Parker w Bis. Tris. g. W.3. ret. 36, 


222 Y the Statute of 4 & 5 N. & M. intitled, An Act for 

aka. is carrying on a Mar with France, it was enacted, that 

themielvesand Conſtables ſhould quarter Soldiers upon Inn-keepers, and 

Hors, nor fuch as kept Alchoufes and Victualing Houfes, Livery Sta- 
Houle. bles, or fold Brandy, Metheglin or Cyder by Retail ; and in 

an Action brought by the Plaintiff againſt a Conſtable for 

quartering a Horſe and Dragoon upon him, he pleaded Not 

guilty, being an Officer, and gave the Statute in Evidence: 

And Jury found, that there are wholfome Wells at Epſom, 

and that the Plaintiff, during the Seaſon for drinking the Wa- 

ters, indefinitely demiſit conclavia, Anglice let Lodgings, to 

| ſuch as went thither to drink the Waters, for the Air, or for 

their Pleaſure; and did dreſs Victuals for them, and fell them 

Ale and Beer, and entertained their Horſcs at 8 d. per diem, 

but fold no Victuals, Drink, c. to any but the Lodgers; 

and that Plantiff had no Licenſe from any Juſtice of Peace 

to ſell Ale, and that the Defendant did billet a Soldier and a 

Horſe upon the Plaintiff, who compelled him to find Victuals 

for himſelf, and Proviſion for his Horſe, for the Space of two 

Months; ct ft, Gc. 24 

Refolved Per Cur', that Plaintiff's Houſe was not a Houſe 

within the Deſcription of the Statute ; for 1f, it was no Inn, 

for Verdict finds he let Lodgings only, which ſhews him not 

compellable to entertain any body, and that none could come 

there without a previous Contract ; that he was not bound 

to ſell at reaſonable Rates, or to protect his Gueſts; but 

contrary it is in all the ſaid Points in Cafe of Inn-keepe7, 


and Action ſhall lie againſt him for Default, not by _ = 


I 
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of Heſpitar', but of communis Hoſpitat'. Vide Reg. 105. 
Mo. $77. _=y 49. Fitz. tit. Haſtler. Bro. Action ſur Caſe 
Wo. * . 2, | 
* It is not an Ale-Houſe or Victualing- Houſe, for thoſe 
extend only to ſuch Ale-Houſes and Victualing-Houſes as 
are known and deſcribed by ſeveral Acts of Parliament, 
which it is a Crime to keep without Licenſe; and it muſt 
be a Commmunis taberna, wherein Drink, Cc. is communiter 
ſold to all the King's Subjects. Jeff's Preſidents 71. Lamb. 
340. 1 Jac. c. 9. and the Verdict finds they only fold to 
Lodgers. | | : 1 - | 
zaly, It was reſolved to be a Statute againſt Liberty of Sub- 
| ject; for before it no Man was obliged to entertain Soldiers 
againſt his Will, as appears by the Petition of Right, rertio 
Cr. and the Statute of 21 Car. 2. and therefore not to be 
conſtrued favourably without great Neceſſity. kan ol 
4thly, That in this Caſe, the Conſtable having wrongfully ua iet 
quarter d a Dragoon upon him, he was anſwerable for all Soldiers, to 
the Dragoon had committed. 
Note; In this Cafe Hole held, that if one comes to an Inn, 
and made a previous Contract for Lodging for a ſet Time, 
and does not cat or drink there, he is no Gueſt but a Lod- 
ger; and as ſuch is not under the Inn-Keeper's Protection; but 
if he cats and drinks there, it is otherwiſe; or if he pays 
for his Diet there, tho he docs not take it there. And a 
Sign is not eſſential to an Inn, but is an Evidence of it. 
Note likewiſe, it was faid by right Serjeant, that an 
Inn-Keeper cant fell Ale indefinitely without Licenſe, 
Dalton's Fuſt. 32, 33. and Inn-Keeper as ſuch cannot be a 
Bankrupt, becauſe he does not fell but utters his Proviſion. 
1 Cr. 548, and Jud. pro Oner 


ann 
cc 


Damage 


King verſus Beechcroft. 


AN for Extortion againſt an Officer for ta- Indiamene 
A king Money for not carrying his Priſoner to a Spun- — 
ging Houſe; and Court looked upon it to be ſo ill a Practice, - + = M 


that they would not hear a Motion to quaſh it. 


Ik Rules of Pleading be not delivered, * o Declaration 
be of another Term, yet Venue may be changed: Per Cur”. 


HH: 


anſwer all tlic 
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Holt: It is againſt the Truſt repoſed in the Court to let 
Judgment be entered of another Term than it is given; and 
it would be an intolerable Miſchief to Men's Eſtates. 


Conſtable no An Order for making a Conſtable quaſhed, abſente Hl: 

diſcharged till for that it did not appear by the Order that he was an In- 

e, habitant of the Liberty, tho of the Pariſh. The late Con- 

1 ſtable is not diſcharged till the new be ſworn ; becauſe the 
Pariſh cannot be without an Officer. 


Aſhton verſus ——, at Niſi prius. 


Keyl 113. WO, three, or more are doing an unlawful Ad, as 

notes Al Abuſing the Paſlers-by in a Street, or Highway, if one 
an unlawful Of them kills a Paſſer-by, it is Murder in all; and what- 
Act, if Mur. ever Miſchief one does, they are all guilty of it; and it 
= _—_ al is Jacen for any Perſon to attack and ſuppreſi them, and 
Keyl. 66. & command the King's Peace; and ſnch Attempt to ſuppreſs 
— 4. is not a ſigſictent Provocation to make Killing, Manſlaughter, 
| = 4 ſon ee demeſue a good Plea in Treſpaſs againſt 

em: Hott. 


Per Holt: If 4. imploys B. to work for C. without War- 

rant from C. A. is liable to pay for it; and Executor is 

not liable to pay for Funeral Expences, without he con- 
tracts for it. 1 


Fanſhaw verſus Harris. 


Day of the licy of Inſurance was, that Defendant undertook to 
Date. : pay the Plaintitt 100 J. if Sir Robert Howard did live a 


'Twelve-month from the Day of the Date of the Policy, 
being the 3d of December 1697. and he died the 3d of De- 
cember 1698. and Holt directed the Jury to find for Plaintiff. 
And he faid, if a Man be born on the zd of December, and 
die the 2d of December twenty Years after, making a Will 
on that Day, it would be a good Will. 


Information Information was filed againſt Jourdan, Enfign of the 
in te Pt. Guards, for reſcuing one arreſted by C. J.s Warrant in the 
Park. | 


I Beckman's 


Term. S. Mich. 10 W. III. 1698. 287 


I—U)— — W» ̃ —— — 


Beckman's Cafe. 


E was perſonated as Bail in an Action; and Northey Where Rail is 
moved to vacate the Record upon Afidacit, which did — pane 
not make the Fact clearly out. Holt: If it had manifeſtly be vacuree. 
appeared to be a Trick, we would relieve you; but the 
Caſe being doubtful we cannot vacate the Record, but you 
may have your Action. Northey: Then you will then order 
by Rule, that we may plead it to a Sci fac againſt us, 
according to 2 Cr. 256. but At gat un fuit. 


Anonymus. In Communt Banco. 

A Lotion was made for an Attachment for Non-perfor- Anand. 
M mance of an Award; and per Cur, there muſt 8 — 
tire Affidavit of perſonal Notice of Award, and Demand of Award, mutt 
the Money all at one Time, becauſe it brings Party into — 
Contempt; but if Party keeps out of the Way On Purpoſe, nal Notice ; | 
there muſt be an Affidavit thereof, and of Endeavour who 22 205 pe- 
to find him out, and ſerve him; and it is but of late that w 3. K i 
Attachments have been the Means to compel Performance v. Tooley. 
ef Award; but the old Remedy was Caſe. Demand of 


Neal verſus Spencer. 


As E for arreſting Plaintiff without Cauſe of Action: Caſe for Ar. 
And per Cur, Action lies not, if it be not that he ing wich- 
was held to exceſſive Bail; and of that Opinion is Hale OT of 
and Fanghan againſt Hob. and Lecinz at the Bar ſaid, he not lie, untes 
knew it adjudged in my Lord Hale's Time, that Action ants Say Le 
would lie for arreſting one, abi aihil debuit vel ſaltem now © 
tantum, and holding him to exceſſive Bail. And Treby C. J. 
cited Reeve's Caſe foon after the Reſtoration, where it was 
held by the Judges, in Oppolition, as he belicved, to Olicer's 
Judges, that it would not lic for Arreſting without Canſe, poges 1x11 
aud holding to ſpecial Bail, but contrary had been adjudg d 11 W. 3. Re 
lince ; and Jad here pro De. An Exception had been ta- w—_— 
ken to the Declaration, that it was quad cum, Gc. and 
Poczel faid moſt of the Precedents in Caſe were ſo - but 
without Doubt it would be bad iz Treſpaſs; and Plincow 
and Treby faid they could ſec no Difference. 
— aller 
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| Wiggan verſus Branthwaite. Hill. 10W. Nut. 333. 


Reſpaſs for taking Goods. The Caſe was: The A Manze to 
Abbot of Broomball was ſeiſed in Fee in Right b, Wreck 
of his Monaſtery of the Manor of Broomball, Fri 
and had Wreck by Preſcription : The Mener by 
the Diſſolution of Monaſteries came to King H. B. by which **1 
the Wreck, being a Royal Franchiſe, veſted in him Fare w4 
Corone ; and being fo ſeiſed grants the Office of High Admi 
of England to the Lord Viſcount Le, with all Wrecks 
t Sea, and all other Profits to the ſaid Office belonging; | 
after this he grants the Manor, Gc. to B. under whom v = 
id Plaintiff in the Action claims; but, as the Counſel 
Defendant urged, the Wreck being 
Ne before, and not recited in the to B. it 
; by r 
Title. 
d this on Evidence at Trial in S»fo/Þ, 


gd to the Manor by Preſeripti 
appurtenant to the Office of Hh Ami- 
and it being moved to have it found ſpecially, it was 
; a Bill of Exceptions was tendered and 
Error brought, and Error aſſigned; and it 
Haewles Solicitor General and }/hiraker, that 
beſides the Grant of Wreck appurtenant to the Office of 
High Admiral, there is alſo a Grant of Maris Ejetta, which 
15 not relative to the Office, and will comprehend a Grant 
of all Wreck then in the Hands of the King; and the re- 
liraining Clauſe of eidem ſpeftant” G pertinent —_ 


% 
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relate to the Wreck of Sea granted; for Wreck cannot be. 
long to the Office by Preſcription, for the Office it ſolf ;. 
within Time of Memory. But pcr Holt, Wreck may be 
claimed by Preſcription, and may belong to the Lord Ad. 
miral by Preſcription; for the Lord Admiral's Office is an 
apticnt Office, tempore dont, tho it might not be veſted 
in a ſingle Perſcn, or in the fame Manner, as it is now. 
Ny. 15 2. b. there is a Preſcription for the Lord High Ag. 
miral to grant the Office of Regiſter of the Admiralty for 
Life; and he made no Doubt, but ſome Wreck might belong 
to the Admiral by Preſcription; as that about the Cinque 
Ports, and ſuch Places where he was molt converſant in 
antient Time: And as to the Objection, in regard that there 
is. but one Cexceſ/it, or Word of Grant, all the Clauſes ſhall 
be taken to be dependant on it, and the Clauſe of Reſtraint 

| fhall extend to all of them; otherwiſe if there had been any 
Wotd of Grant intermediate; and Judgment was affirm's, 


„„ Mw wk al 


| Ibel in the Spiritual Court by Clark of a Pariſh, for 4. 
— . L Annum due to him by Cuſtom from ev Malter 
per Am cry 
Suit cannot be of Family in a Pariſh ; Defendant denied the Cuſtom; and 
Corte fr any Prohibition granted, becauſe 'Cuffom not triable there, except 
Thing excepe in Caſe of Penſion. 


The Inhabitants of Kings-Langly verſus Inhabi- 
tants of St. Peter's in St. Albans. 


Seffions may L Xception was taken to an Order made at the Quarter- 
— adjourn Mat- I Seſſions; becauſe that the Appeal was lodged at the 
I ns next Quarter-Sefſhons, and it appears on the Face of the 
Order, that it was not then determined, but was adjourn'd 
over for further Conſideration; and it was held by the Court, 
that one muſt Appeal to the next Quarter-Seſhons; yet it 
may be adjourned over on Debate for further Conſideration ; 

and it was confirmed. 


— 
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Liq verſus Williams. Mich. 10 M. 3. Rot. 586. 


Rror of a Judgment given in C. B. in Ejectment; and Common Re. 

E a ſpecial Verdict was found, gig. that V. Lacy the * 

Younger being Tenant in Tail Male in 7 Noo. 2 U. & A. Cab 43. 

G. Keith ſued out a Writ of Entry ſur Diſſeiſin of the II Tenane = 

Lands in Queſtion againſt Mile, Corber, returnable guind' ©; —— 

Martini; at which Time Miles Curbet appeared and vouch- before judg- 

ed IF. Lacy the Younger, who was not preſent in Court — "ris 

upon which a Summoneas ad Marrantizandum iflued, Teſte © 

28th of Noo. 2 I. & M. returnable Octab Hill. after; after 

the liſuivg forth of which Writ, and before the Return of 

it, V. Lacy the Younger, by Leaſe and Releaſe 1 & 2 Jau. 

conveyed the Lands to Miles Corbet to make him a com- 

pleat Tenant to Precipe : * Miles Curbet appeared at the M. Laer. 
Return of the Summons ad J/arranizandum, and entered 

into the Warranty ; and a Recovery was had, to the Uſe 

of Il:fliam Lacs, and his Heirs ; afterwards he died without 

fue Male, leaving the Leſſor of the Plaintiff, his Daugh- 

ter and Heir, and the Defendant claimed as Brother and 

Heir in 'Tail Male. And the fingle Queſtion was, if this 

common Recovery, in which there was no Tenant to the 

Precipe when the Summons ad J/arrantizand' iſſued, but 

made pending the Writ of Summons, and before the Re- 

turn, be good; and it was argued in the K. B. per Pratt pro 

Quer in Error, and Keen pro Def; and Judgment was 

afirmed : For per Holt; The general Rule is, if a Man 

gain the Freehold after the Mrit purchaſed, and at any Time 

before Judgment, this makes the Writ good; for why ſhould 

the Recovery be bad, but becauſe it is againſt a Man who 

had nothing at the Time of the R had 2 but here 
he has. In a Sci fac againſt Tertenants, after a Recovery 

they ought to plead, that the Tenant had nothing in the 

die impetrationis brevis, nec unquam poſtca, and with- 

out that it is ill. If the Vouchee comes in and counter- 

pleads the Voucher, per Non-tenure of the 'Tenant, he ought 

to ſay, Die impetrationis brevis, nec unquam poſtea ; ſo if 

the Tenant pleads Non-tenure in Abatement : But if the 

_ Tenant comes in by Act of Law, pending the Writ, as by 
Deſcent, he ought to plead ſpecially ; and as the Writ is 

made good by a ſubſequent Purchaſe, ſo the Voucher is 
made good by a ſubſequent Entry into Warranty by Vouchee ; 

fo there is a good Tenant, a good Vouchee, and a good 

X x x 5 Recovery 


. 
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Recovery. And as to the Cauſe of Action, the Demandant 
may have good Caufe of Action, tho the "Fenant has not 
the Lands; for the Right of the Demand is the Caute ot 
the Action; and therefore, if the 'Fenant has the Land to 
tender before the Judgment, it is good. Frd' affirm. 


King verſus Sudbury, Heaps, & al. 


If all except HE Defendants were indicted, for that they rioteſe & 
e een pong routole aſſe nublaterunmt, and fo aſſembled committed 
qui | 


Riot, judg. à Battery on Mary Ruſſell; two of them were found guil:y, 
ment cannot and all the others were acquitted ; and Judgment was ar. 
be had; . reſted, for two cannot commit a Riot; but per Hot, if the 
ter it is cum 3 8 p | 
multis alis. Indictment had been, that the Defendants, with divers other 
Diſturbers of the Peace, had committed this Riot, and Ver- 
dict had been, in this Cafe the King might have Judgment. 


Jeveſon verſus Moor. Hill. 9 W. 3. Rot. 430. 
b As. Plaintiff declared, that he was poſſeſſed, for a 


* certain Term of Years yet to come, of a certain Col | 
ping a Way liery in Dale, near the Highway leading from ſuch a Place 
leading to his to ſuch a Place, & ſic retrorſum, thro which his Cuſtomers 
44 uſed to come and go, to take and carry away the Coals dug 
E. out of his ſaid Colliery; that the 14th of March 9 V. he 
had 200 Loads of Coals there dug ready for Sale; and 
that the Defendant, intending to hinder the Plaintift of the 
Benefit of his Colliery, and to feduce the Cuſtomers from 
the Plaintift's Colliery to a Colliery of the Defendant's 
near adjacent, after the 14th of March, and before the Ac- 
tion brought, laid fix Cart-loads of Stones and an Aſh-Tree 
athwart the faid Highway at Dale, within the two Bounds 
aforeſaid, and continued them there for two Months; per 
quod the Plaintiff loſt the Profit and Benefit of his Colliery ; 
and alfo the Coals lying on the Ground were much damnified, 
pro defettu emptorum ex cauſa prædicta fic impedit & cb- 
ferntf'. On Not guilty, Verdict pro Quer; and upon Mo- 
tion in Arreſt of Judgment, a Rule made Cr ado” cult in- 
definitly : The Court argued /eriatim; and 1ft, they all una- 
nimouſly agreed, that this being in a Highway, and con- 
ſequently a Publick Nuſance, no Action would lie for it, 
generally ſpeaking ; but if any Perſon had a particular Da- 
mage, which would diſtinguiſh his Caſe from that of ” =p 
I | tne HE 


Term S. Hill. 11 W. III. 1698. 


- — — :ũ˖: 7 — 


— 


263 


he reſt of the King's Subjects, they held an Action would 
lie for him, if he laid his Damage fpecially enough to ſup- 
port his Action; and Gould and Jurton held the Plaintiff 
had done fo here, cfpecially it being after Verdict. 

ul, This Declaration is ſpecial enough, even upon De- 
murrer, 4 Fortier after Verdict. Indeed if Plaintiff had only 
ſid, per nod his Carriage could not paſs that Way, that 
had been bad; becauſe that is a common Damage with 
the relt of the King's Subjects; and at that Rate, every one 
that had Occation to paſs that Way would have his Action; 
which wouid beget ſuch a Multiplicity of Actions, as the 
Law will not indure: But here he fays, per quod he loft the 
Sale of his Colliery ; and that is ſpecial. 1 Rol. Ab. pl. d. 
- I. 7. 3. Godbolt 343. Stopping of a Way may be a ge- 
neral or ſpecial Dammitication ; and the Queſiton is here, 
whether the per quod has done its Office. But it is an Ob- 
icction, that it docs not appear that the Plaintiff loſt any 
Buyer. But I anfiver, that when a Men lays a ſpecial Da- 
mage to maintain his Action, he need not many Times ſet 


forth the preciſe Certainty thereof; as if Maſter bring Fref- 


paſs for Beating bis Servant, he cannot recover if he docs not 
ihew a ſpecial Damage, as Lofs of Service; yet he need only 
ſay per quod he loft his Service per magnum temps, and 
that is well enough; for the Cuantum of Time there is 
not traverſable. 1 Leo. 136. Hob. 284. 9 Co. 5 3. In Action for 
a private Nufance, the Plaintiff concluded ad nocumentiu 
of his Houſe, without ſhewing coment, and good; for it 
is to recover Damages only: So here it is not neceſſary to 
inſtance who the Buyers were; for it appears 1ſt, the Coals 
were there ready for Sale. 24dly, That the Way was ſtop- 
ped, whereby, &c. There is a Difference where the Da- 
mage is the Reſult of one ſingle Inſtance, as Loſs of Mar- 
riage, which cannot be but to one ſingle Perſon, there it 
ought to be aſcertained who that Perſon was; but where the 
Damage is complicated of many Inſtances, as here, it is 


otherwiſe; and it would be inconvenient if it were not; 


for it might be impoſſible to tell who his Cuſtomers were 
to have been; and if he had named fome, and failed in the 
Evidence of proving a Loſs of any of them, he muſt have 
been nonſuited ; and he would be fo reſtrained to them men- 
tioned in the Declaration, that he could give Evidence of 
none other. But it is otherwiſe on Indictment for Barretry; 
You may give more or lef> Particulars in Evidence than you 
have mention d; becauſe that only raiſes or leſſens the Fine, 


ut here it is to have Damages from a Jury. 2dly, This is & 


ge 


* 
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gainſt a Wrong-Doer; in which Caſe this general Way of 
declaring has prevailed in all the Courts in JVeftminfer 
for there it is not neceflary to make a Title to Plaintiff 
further than generally, that he was poſſeſſed, Cc. As for De- 
priving one of his Common, vide 9 H. 6. 43, 45. 27 H. 6. i. 
* Vent. 274. Trin. 27 Car. > Rot. 1501. I Rol. Ab. 63. pl. zi. 
1 Cr. 510. 11 H. 4. 44. b. Hill. 8 V. z. Nor. 316. in C. B. 
Baker and Moon; and fo is Hart and Baſſet's Caſe, 2 Jones 
156. Allen 22. 1 Leo. 236. Style 107. 1 Vent. 13. Eating 
Graſs cam averiis, good, without more. 
Turton: Action will not lie without ſpecial Da 
Br. Action ſur Caſe 6. Nuſance 1. Cr. El. 664. 5 Co. il 
liams's Cafe. Vaughan 335, 340, 341. 9 Co. Mary's Cafe. 
2 Cr. 446. 1 Rol. Ab. 888. 1 Inf. 56. Keb. Mennell and 
Saltmarſh's Caſe. 2aly, If ſpecial Damages be ſufficiently 
alledged, Oyantum of them not material. 1}, Here it ap- 
pears Plaintiff had a Colliery expoſed to Sale. 2dly, That 
this was the Way through which his Cuftomers uſed to 
come and go. 3dly, That Defendant azalitioſe, Cc. did ſtop 
this Way. 4thly, "Chat Plaintiff thereby loſt the Sale of his 
Coals; and he relied upon 1 Nol. A. 104. PT 
And he ſaid Verdict would aid it at all Events; and for 
Defects cured by Verdict he quoted 1 Keb. 847. 2 $aund. 
:50. 1 Vent. 114, 126. Jo. 125, 232. 1 Rol. Ab. 63. 20. 
565. C. Car. 510. 1 Rol. 4b. 88. 


Rookby : This Adtion will not lie without ſpecial Ds 
mages for two Reaſons ; 1. Becauſe it is a general Injury 


to the whole Body of the Kingdom, and therefore the Ac- 
tion is given only to the King, who is the Head. 2. Becauſe of 


a ſpecial Damage; and 
mitted, it had been r bad., 
but a al Injury; and tho the per quod 
two Things, cig. the I.ofs of the Sale, and alſo the 
ing the Value of the Coals; yet in Truth all is 
viz. the Loſs of the Profit of his Colliery. 1 


. 


8 


F 


Z 


E 


57 E 


— 


2 


4 


and by Reaſon of this Stopping forbore it; and 
r it to the Caſe in 3 Bulſtrode 75. where Plain 


in his Declaration, that he purpoſed to ſettle 


SL 
E5 
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upon his Son, and to let Part to Tenants; and that De- 
£-ndant did Slander his Title, whereby, &c. and Judgment 
arreſted, becauſe he had not ſhewn in certain any who had 
forborn being his Tenant upon that Account; and ſuppoſe 
the Caſe of Hart and Baſſett to be Law, it is not like 
this; for there was an actual Damage in preſenti, but here 
i only a potential Damage; becauſe it may be the Cu- 
ſtomers would not have come, if the Way. had not been 
ſtoppd; or if they had come, it may be he had not agreed 
of the Price with them. But it js objected, they could not 
name their Cuſtomers, becaufe they could not know them. 
4:fiwer It is for that Reaſon they ought not to have Da- 
ma ze, becauſe they do not know wiat Damage it has done 
them; and they would have recovered ſomething for per- 
haps nothing. On 

Holt C. J. The Action will not lie generally. But two 
Queſtions are in this Caſe ; iſt, Whether Plaintiff may 
have this Action in this Caſe generally, in reſpect of the 
Proximity of his Colliery to the Highway. 2dly, If ſpecial 


Damage be ſo laid as to maintain the Action. As to the 
firſt Action will not lie for the Proximity; for tho the Way 


be more convenient for him, than to others of the King's Sub- 
jects; yet he has no more Right to the Way than the Reſt 
of the King's Subjects, and therefore no more intitled to Ac- 
tion for the Stopping generally than another; and this is 
the Reaſon of FHaiaue and Hovedon, 3 Cr. 664. Every Man 
that brings Action for an Injury, it muſt bear Proportion to 
the Right which he has; as where one has Common be- 
longing to his Houſe, or Ground, or a Way to his Houſe, 
or Ground. 2 Sannd. 115. A. ſeiſed of a Mill in a Town, 
and B. ſeiſed of another Mill in the ſame "Town, and a 
Preſcription, that Inhabitants ſhould come to one or the other 
of the Mills, as they pleaſed, if Inhabitants come to neither, 
they both muſt join in the Action, in reſpect of the Right 
which is in Common; and Action muſt always be managed 
according to the Right ; and this Highway was made for 
all the King's Subj 2s | 
ah, There is no particular Damage; for the Offence is 
Stopping the Highway ; and if the Defendant had been in- 
dicted for this, the Indictment would conclude ad commune 
uocumentum omnium ſubdit Domini Regis per illam viam 
tranſeun; and without Doubt the Count would have 
been bad without the per quod; and it is not like the Caſe 
put by my Brother Gozld, of diverting a Water-courſe from 
a Mill; for the Plaintiff had a particular Right in the 


Watcr- 
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| Water-courſe to his Mill; and fo was the Caſe of F. Joby 


and Moody; it was for Stopping a private Way, and the 
per quod did not make the Giſt of the Action: But in all 
general Nuſances, where the Action is particular, the per 
quod makes the Giſt of the Action; and there it muſt be 


made certain. And the Caſe of 27 H. 8. is Law, if rightly 
underſtood ; that is, Action will lie according to Htg. if ſpe- 


cial Damages be laid, as it was not in that Caſe; and accord. 
ing to Baldwin, it will not lie without ſpecial Damage, a8 
that Caſe was; and fo is 1 Jnft. 56. And the ſpecial Damage 
muſt be more than Hindrance of Paſſages; as Falling in, 
breaking Hand or Leg, Gc. and I always underſtood it ſo. 


Oi. He loſt his Cuſtomers, and that is particular. Anſe. 
Such a Precedent overthrows all the Books, that agree Da- 


m muſt be ſpecially alle For the Damages muſt 
— the Action; and > they muſt ſhew ſome par- 


ticular Cuſtomer whom this Stopping hinder d to come. As 


to the Caſe in 1 Rol. Ab. 63. it were in Point, but I always 


heard it denied to be Law; and the ſame Author in his 
Reports 56. Fell and Brewer's Caſc, ſays, that Loſs of Cu- 
ſtomers is no ſpecial Damage in ſuch a Caſe ; but where 
Words, Gc. in themſelves are actionable, ſuch an Allegation 
with a per quod is good, in Aggravation of Damages. 2 Rel. 
Rep. 79. 1 Rol. Ab. 36. 1 Cr. 140. 2 Bulſt. 276. where one 
was ſaid to be Incontinent, whereby none would marry 
him, and not good; but he ſhould name ſomebody who 
refuſed upon that Account ; and no Diverſity between the 
principal Cafe, and Action for Words which in themſelves 
are not actionable; for in both Caſes there muſt be a ſpe- 
cial Damage; and this is like the Caſe of Paine and Par- 
terick, 3 Mod. 289. and Menel and Salrmarſh, 1 Keb. 847. 
The firſt Cafe was thus; there was a Town which main- 
tained a Wherry for all Paſſengers paying Toll, and a Cu- 
ſtom, that the Inhabitants of the Town ſhould paſs gratis; 
and the Perſon, whoſe Ferry it was, gave over keeping it, 
againſt whom one of the Inhabitants brought his Action: 
The Cuſtom was adjudged good, but held the Action would 
not lie, but Defendant was only puniſhable by Indictment; and 
that there was no more ſpecial Damage to Inhabitants of 
the Town than to any other, by the Ceſſer of the Ferry, 
viz. the not Paſſing ; and that Paſſing free was only conſe- 
quential. And in the Caſe of Menel and Saltmarſh, the 
Corn was rotten, - becauſe he himſelf could not bring it 
home ; and the Caie of Hart and Baſſet is a weak Caſe; 
but till the Declaration there was better than this; for it 


My. appears 


— — a 
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appears the Plaintiff was a Farmer of Tithes, and was liable 
to an Action if he ſuffer'd the Tithes to lie on the Land be- 
yond a convenient Time; and that he was alſo put to great 
Expence. If an Action be made maintainable for ſuch ima- 
einary Damages, it would overthrow the Maxim in Law, 
That an Action does not lie for a common Nuſance; and if 
Plaintiff cannot tell whoſe Cuſtom he loſt, he cannot ſhew he 
loſt any Thing; and the Action is always in lieu of the Loſs. 

"Then the Queſtion was, the Court being thus divided, how 
judgment ſhould be; and per Holt, if the Diviſion had been 
on the firſt Motion in Arreſt of Judgment, before any Rule 
made, the Plaintiff muſt have had judgment; but here is an 
Adziſare ent indefinitely, and fo Judgment can't be entred 
' without Continuances ; and while the Court is divided, it 
continues an Adviſare cult. If the Rule had been temporary 
and expired, the Matter had been at large; but he ſaid a 
VWrit of Error lay, and therefore there muſt be Judgment one 
way or other; but let it ſtay, et fic pendet. Judgment was 
ſtayed. But in the Caſe of Philips and Ryand, Paſch. 11. 
G. 1. the Chief Juſtice ſaid it was reverſed by the Opinion 
of all the Judges in Exchequer Chamber. FO 


Grant verſus Burton. 


Cire Facias againſt Bail, who plead no Cap. iſſued againſt f, Ide 
J) the Principal 5 Plaintiff replied, that there did, Frou patet joined, cannot 
per Recordum in this Court, and prays that the Record may reply n 
be inſpected : Defendant demurs quia male conclufit his Re- , 
plication; and it was moved for the Plaintiff, that Demur- Ante p. 21 ;. 
rer might be ſct aſide, becauſe Defendant tendered an Iſſue, * * — 
and Plaintiff join d with him, and Pleadings were at an . 
End; and nothing remained but to 4 * the Record; quod Wickett. 
cur conce ſſit, and the Demurrer was ſet aſide. 


Harvey verſus Williams. Hill. 10 V. Rot. 160. 
N Indebitar Aſumpfe, the Deferidant pleaded quod ante on Ade 


| Exhibitionem Bills the Plaintiff became a Bankrupt, . Hung 
whereby he became unable to diſcharge the Defendant, Pla. chat 


becauſe the ſaid Money, from ſuch Time as he became AR of Bank. 
a Bankrupt, was due to ſuch Creditors as ſhould fue out a ee, ill 
3 on Demurrer Judgment pro Quer, for this is 

no Plea. 


King 
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King verſus Harris. 


N Inquiſition of forcible Entry into the Rectory of Lan- 
triceant in Glamorganſhire was taken the eighteenth 
catch. 496. of Oktober 7 V. 1695, and Reſtitution preſently granted, 


Salk. 267 Which was ſoon after ſet aſide by a Vi laica removenda; * 


Entry, Reſti-· tenth of December 1691, a new Reſtitution was 
rutien granted which the Inquiſition was removed by Certiorari into Ning 
Fenn eee. Bench, and ſeveral Exceptions taken to Inquiſition. if, That 
it was Preſentatum extitit in the Preterperfect Tenſe. Hol: 

That would be fatal if Extitit were neceſſarily in the Preter- 
perfect Tenſe; but there is an old Verb called Exrito which 
may have Extitit in the Preſent Tenſe. ad was to Caption, 
which ſaid, they jarat et onerat, but does not ſay with 
ehat; and this ſtuck with Court. 1 Sid. King verſus Faalker 
and Chaloner and Chaloner. And it was reſolved, that a 
Vi laica removenda could only remove the Force, but not 
meddle with the Poſſeſſion: But then it was further ſtrongly 
objected, that the ſecond Reſtitution upon Inquiſition was ir- 
regularly obtained, becauſe the Juſtices of the Peace had 
executed their Power, by puting the Party into Poſſeſſion im- 
mediately after the Inquiſition taken, and could not grant a 
new Reſtitution afterwards : But per Holt; if Poſſeſſion be deli- 
vered upon Habere facias Poſſeſſionem, or Grant of Reſtitution, 
and it is avoided immediately by a new Force, there the 
may have a new Habere Facias Poſſeſſionem, or Grant of Re- 
ſtitution; but if after the Reſtitution awarded, the Party en- 
joys quiet Poſleſſion, and he be removed by a new Force, 
there he ought to reſort to a new Remedy. 2dly, It was argu- 
ed that the Grant of the ſecond Reſtitution was not good, be- 
cauſe it was not granted in convenient Time; for the Intent 
of the Statute of H. 6. was to give ſpeedy Remedy; or at 
leaſt after ſuch Delay, as there has been here, there ought to 
be ſome Proceſs to renew the Inquiſition, upon which the 
Party might come in and ſhew what he can ſay why Reſti- 
tution ſhould not be granted; for the Poſſeſſion might have 
become lawful by ſubſequent Conveyance; and this is agree- 
able to the Reaſon of the Law; for in perſonal Actions aftes 
a Year and a Day, at common Law, the Party could not 
have Execution upon any Judgment, but was to put his Ac- 
tion of Debt on his Judgment, till the Statute of V. 2. gave 
him a Scire Facias; and in real Actions he muſt have 4 
. Scire Facias. In criminal Caſes alfo, if Execution be _ 


erm. S. Hill. 11 W. III 1698. 269 


nd. the Priſoner muſt be brought to the Bar before a Rule is Keyl. 13 
„ale for his Fx-cution; to which Holt agreed, and cited . 
Kriglilg's Cafe, who had Judgment of Death for High 
Trealon pronounced againſt him in Eaſter Term, and Exe- 
cution was countermanded, and mean while Trinity Term 

alt; and there being Orders from above for his Execution, 
in the long Vacation all the Judges met at Serjeants Inn, 
and it was agreed by them all, that without being call'd 
to the Bar firſt he could not be executed. And Folt was of 
Opinion, that if Trizity Term had come; tho not paſt, 
it would have been the fame thing; and the Court here, after 
Conſideration, were of Opinion that Reſtitution ought to be 
cran:ed, by reaſon of the long Delay, which might be a great 
jnconvenience and Prejudice to Purchaſers ; and they grounded 
this Refolution on Dr. Bonham's Caſe, 8 Co. 119. And Hl: 
ordered a ſpecial Entry to be made, that becauſe it appear d 
on Examination that Reſlitution was not awarded till three 
Years aſter the Inquiſition, that therefore Reſtituticn granted 
to Harris. 


The City of London verſus Vanacre. 


1 PON a Habeas Corpus directed to the Mayor, Al- 5 Mod 438. 
dermen, and Sheriffs of London, to remove the Body St 480. 
of Vanacre, with the Cauſe of detaining him; they return- — 2 
ed, that the City of London is an ancient City, and County making By- 
of itſelf, and that the Citizens of London temps dont have — 3 
been a Body Politick, known by divers Names; and that fn 3 
king John, by his Charter, granted to them the Shire vewick Office, under 
«tf London and Middl:ſex, and that they ſhould make out of 
themſelves whom they pleaſed Sheriffs; that Magna Charta 

and divers other Statutes confirm all their Liberties; and that pog. Hill. 
t2.y have a Cuſtom to make By-Laws; and that if any of 13 W. 3. 
them be defective or difficult to be underſtood, or if any 3 E. 
Matter ariſes for which a convenient Remedy was wanting, 

that the Common Council may take Orders touching the 

fame. That Time out of Mind there has been a Court of 

Record before the Mayor and Aldermen in the inner Cham- 

ber of Guild. hall. Then they return an Act of Common 

Council, made 7 Car. 1. which repeals all former By-Laws 

touching the Election of Sheriffs, and appoints that the E- 

lection ſhall be the twenty-fourth of June yearly; and if in 

thc Interim there ſhall be a Vacancy, then at ſuch Time and 

Place as the Lord Mayor and Court of Aldermen ſhall ap- 

T2 point; 


—— 


F 
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point; and that no Freeman of the City fo elected mall b. 
exempted from the Execution of the Office, unlets he 0. 
luntarily take an Oath before the Court of Aldermien, tha 


he is not worth Ten thouſand Pounds ; and bring tix Com 


purgators with him, ſuch as the Lord Mayor and Al. 
dermen ſhall approve of, to ſwear that they believe what 
he has ſworn is true; and that if any Freeman elected Se- 
riff, and be proclaim'd on the Huſtings in the Prefence os 
the Lord Mayor and fix Aldermen, or in his Abſence befor: 
eight Aldermen, ſhall not come to the next Court of Alder. 
men, and declare his Confent, and enter into a Bond et 
10% fd. to the Chamberlain, to appear at the Vigil of St. 
Michael, and to accept the Office; not having a reafonab!: 
Cauſe to be allow'd by the Lord Mayor and Court of Alder- 
men, ſhall forfeit 400 J. one Hundred to be paid to the next 
Sheriff that ſnall hold, the reſt to the Uſe of the Mayor and 
Commonalty; to be recovered in the Court of Record held 
before the Mayor and Aldermen. Then the Return {.t 
forth, that the Defendant was choſen and proclaimed, Ge. 
and for his Default, c. a Plaint was levicd, GS. 
Hole Chief Juſtice deliverd the Opinion of the Court, 
that the By-Law was good, and a Procedendo ought to be 
granted. The principal Objections againſt the By-Law may 


de reduced to four. And the firſt is, that the Subject Mat- 


ter, concerning which this By-Law is made, is not within the 
Cuſtom of the City; for the Shirevewick of London and Mid- 
dleſex is granted within Time of Memory, and therefore not 
within a Cuſtom, which is immemorial ; and beſides, the 
Shirevewick of Middleſex is out of the Juriſdiction of the City, 


and therefore their By-Law cannot extend to it. As to the 


tirſt Part of this Objection, that no By-Law can be made 
about this Franchiſe, becauſe granted within Time of Me- 
mory ; I anſwer, That admitting the Cuſtom will not war- 
rant fuch a By-Law, yet it may be made of common Right; 
for of common Right every Corporation may make a By- 
Law concerning any F ranchif granted to them, becauſe it 
is for the Welfare of the Body Politick, and included in the 
very Act of Incorporation. Hob. 211. 2dly, Every Corpo- 
ration has a Power to make a By-Law for the better Go- 
| cg o vernment of the Place, which is the very Touchſtone by 


A Corporati- Which all By-Laws are to be judged : Now, if it be for the 


— 4 ſons ſerve in this Office ; this By-Law on that Account 15 


mentof the good. 5 Co. 62. the Chamberlain of London Caſe. An Act 
— of Common Council was made, that all Citizens and Stran- 
; 5. _ | * 
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on has a Pow- Advantage of the King and People to have ſubſtantial Per- 
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gere, who ſhould expoſe any Cloaths to Sale in the City of 
}.nudans ſhould bring it firſt to Blackeell-Hall ; and held a 
00d By-Law both as to the Citizens and Strangers, becauſe 
t was tor the Cre dit of the Market and publick Good. 34!y, 
The very Conſtitution of King James Charter obliges the r Charter cl 
Citizens to make By-I.aws concerning this Election; for the lee them 0 
Pranchiſe is not only granted to them, but that they ſhall ente >= 


ri, have 


chooſe out of themſelves whom they pleaſe to be Sheriffs. à Poner to 


Now it would be in vain to give them a Power to appoint compel the: 
the Sheriff, if they have not a Power to compel thoſe whom — 
they ſhall appoint; and the Acceptance of the Charter ob- 

iges them to perform the 'Ferms on which it was given: 

And as every Citizen is capable of the Benelit of the Fran- 

chiſe, ſo he mult ſubmit to the Charge alſo. 2 Cro. Bret v. 
Cumberland; and he took it that this Franchiſe is an Advan- 

tage to the City, for in King Charles II's Time a Surrender 

of it would have compounded for their Franchife. 4th, It ifdorot make 


they do not make ſuch an Election as the Letters Patent I etion, i 


a Forfeiture 


appoint, it is a Forfeiture of the Franchiſe; for all Fran- +; qc Pran. 
chiſes are granted on Condition, that they ſhall be duly chu. 
executed according to the Grant; and if they neglect to per- 

form the Terms, the Patents may be repealed by Sire Fa- 

cias; therefore it is neceſſary that they have a coercive 

Power to compel Perſons to take the Office upon them with- 

out Cuſtom, or elſe the Franchiſe would be loſt to the 

City: But admitting it could not be good without Cuſtom, 

yet he was of Opinion that the By-Law was warranted by 

the Cuſtom, tho the Subject Matter of it had its Original 

within Time of Memory; for general Cuſtoms may be ex- General Ca 
tended to new 'I'hings which are within the Reaſon of thoſe ftems may ex- 
Cuſtoms, 5 Cy. 8 2. Selling Caſe, is an Authority in Point, 7 me 
where, by the Cuſtom of London, Executors may pay Debts, are within 
e. ſimple Contracts, in equal degree with Bonds; and ad- u Reaion of 
judged that Adminiſtrators were within the Cuſtom, tho' cre- — 
ated by 31 Ed. 3. within Time of Memory, becauſe within 


the ſame Reaſon. As to the Objection, that he may be in- 
dicted for this Refuſal, as was the Cafe of Larwood Sheriff Tho may be 


of Noreich; Reſp. That will not be ſufficient to hinder the * mw 
Fortciture of the Franchiſe; for if there ſhould be a Refuſal pgs? 
when the Sheriff comes to be fworn, then there will be a Va- 
cancy, and an Obſtruction of Juſtice: Beſides the Penalty of 
the By-Law is for refuſing to declare beforchand whether he 
will hold at the Time, which is not indictable, and not for 
retuling to take Office upon him at the Time. As to the 
Part of the Objection, that they cannot make a By-Law 
— about 
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about the Shire vewick of AMidalleſe x; Reſp. Tho the Exccu- 
tion of the Office is without the City, yet the Intereſt of th. 
Franchiſe is within the City, as being a Franchiſe belonging 
to them, and therefore within their Jurildiction ; for it ©; 
their Property, and veſted in them as the Body Politick cf 
the City; the Perſons to be choſe are Citizens, and all Act; 
neceſſary to be done towards it, as Appearance, (Fc. are done 
in London. 2d Objection was, that it is unreaſonable to 
impoſe an Oath on the Party; and more unreaſonable to find 
ſix Compurgators, and to be ſuch as the Lord Mayor and 
Aldermen ſhall approve of. Neſp. This is an Eaſe to them 
from a Burthen, for every Citizen was originaly compellable 
to ſerve; and this excuſes them, if they ſwear themſelves 
not worth 10,000 J. which they are not compelled to do 
it is a voluntary Oath, which is not againſt Law. 3 Cr. 469 
1 Sid. 283. And as to the having fix Compurgators, it is but 
in Imitation of the common Law; for tho' the Bocks men- 
tion twelve, yet the Courſe of C. B. is to have but ſix; and 
it is reaſonable the Mayor, Gc. ſhould have the Refuſal of 
them, that they be not infamous Perſons. 3d Objection is, 
that the Perſon choſen is obliged to appear at the next 
Court after his Election, under the Penalty of 400 J. with- 
out a reaſonable Excuſe, to be allowed by the Mayor and 
Aldermen. Reſp. Whatever Excuſe he makes, if they al- 
low it, the City is bound by it; and if they refuſe to allow 
a rcaſonable Excuſe, it is not final; for it may be pleaded or 
given in Evidence in an Action brought for the Penalty by 
the City; for it was not the Meaning of the Common Coun- 
cil to put an Arbitrary Power in the Lord Mayor and Alder- 
men, but is like the Power given by the Statute of 23 H. d. c. 
5. to Commiſſioners of Sewers, to do ſeveral Things according 
to their Difcretion ; but that muſt be underſtood of a legal 
Diſcretion. 5 C. 100. 4th Objection, That no Proviſion is 
made for the Party elected to have Notice; and he may be 
in the Country at a great Diſtance, or beyond Sea. Ke{p. 
Every Citizen is ſup to be an Inhabitant, and dwelling 
there, and preſent at all publick Meetings; and if he be not, 
it is his own Neglect, of which he ſhall take no Advantage. 
And as to the Objection, that all Freemen are not pref.nt 
at the Election, but only Livery Men; Reſp. It does not 
appear by the Return, that the Election is made by Livery- 
Men, but muſt be intended to be by all the Citizens ; but 


Every Citizen 


oblig'd to take admitting it was, 2 Citizen is obliged to take Notice of 
Nonce of E- what they do, becauſe they repreſent the whole; they arc 
eue, pe. virtually preſent, and muſt take Notice, as all Pcople do of 


ſent. Par- 
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Parliament Acts. The Election of Sheriff is a notorious AR, 
and the Proclamations of it on the Huſtings is publick; in : 
Precip: quod reddat Summons on the Land is ſufficient; o 
proclamation in the County Court in caſe of an Outlawry. 
tho“ Party be removed into another County. If a Man 
thinks he is liable to be choſen, and he is at Yb, he may 
get ſome body to inform him of it, and to go to the Court 
of Aldermen to give him Time to appear; otherwiſe ſuch 
Citizens at Time of Election would get out of the City, on 
purpoſe to avoid being choſen; wherefore Judgment thut 3 
Proccdendo ſhould go. 


Robins verius Robins. 


A Ction ſur Cafe, the Plaintiff declared, that the De- Salk. i; 
H fendant preteat er colore cuinſam medii proceſſus in Coe tr mai! 
Lege arreſtari canfavit the Piaintiit, and held him to fpecial ing to ſpecial 
Bail without Cauſe; on Not guilty, and Verdict pro 04zr", it Bail without 
was moved in Arreſt of Judgment, becauſe the Writ is not 1 
ſhewn, on which the Arreſt was, nor is it averred by whom be ua a 
he is proſecuted; whereas it ought to have been ſhewn more <4 ſhould be 
certainly and ſpecially, gig. That he owed the Defendant — os 
but ſo much, and that the Defendant intending to oppreſs ; 
him, had cauſed him to be arreſted for fo much, and to 
be held to ſpecial Bail; but here it does not appear to the 
Court, that the Sum for which he was arreſted required ſpe- 
cial Bail, which being the Point of the Action ought to 
be ſhewn at large. And whereas it was objected, that this 
Matter could not be ſpecially ſhewn, becauſe the Writ re- 
mains in the Hands of the Officer. ARe/p. The Plaintiff 
might have moved the Court that the Sheriff might have 
returned the Writ, and then all would appear. Beſides, the 
Warrant under the Hand of the Sheriff to the Bailiff would 
be good Evidence. ES 


Cremer verſus Wickett, Paſch. 11 W. Rot. 456. 


N an Action of falſe Impriſonment the Defendant pleaded — 2 
1 5 . not 
Münomer in Abatement by Attorney; Plaintiff demur- plead Mimno- 

red, and Exception was taken to the Plea, becauſe Miſnomer — ns 
cannot be pleadcd by Attorney. Er. Miſnomer, 5, 66. F. N. 44 
B. 27. Theol. dig. 365. b. for he having put in his Warrant refuſed, but if 
of Attorney in the Name by which they Ce:lare againſt 7<ived; no 
4 him, mutrer. 
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him, he ſhall be eſtopped by his Warrant to ſay, that he is 
known by another Name: Holt was of Opinion that this a; 
god Carle to refuſe the Plea, but not Cauſe of urrer; 
it is no Error in the Court to admit one by Attorney that 
ought not; and as to the Eſtoppel he ſaid, that the Entry 
of it on the Roll was not the Warrant of Attorney, but only 
a Memorandum of it, which was introduced by Mrigbt C. ]. 
in King James II's Time, for before they were on a Roll 
by themſelves, and fo they ought to be ſtill; and upon Con- 
ference with the reſt of the Juſtices Judgment was given quod 
Hilla caſſetur. Et per Gould Juſtice, if the Plaintiff would 
take Advantage of the Eſtoppel by the Warrant of Attorney, 
he ought to have replied to it, and relied on it. 


Harper verſus Davys. 


On new Tri- Sſumpſit, the Plea was entred in Eaſter Term, the Me- 
al the Record morandum was of a Bill entred in Hillary Term; on 
—— lſſue joined it was tried by Nife prius, and the Verdict was 
was entred. ſet afide, and a new Trial granted, and tried this Term in 
London; and in the new Niſi prius Roll the Placita were 
of this Term; and that the Party appear'd and pleaded this 
rerm, and Verdict thereon; and now Judgment was arreſt- 
ed, becauſe the lſſue on the Plea-Roll is of Eafter Term, and 
the new Trial is but a Continuance of the ſame Cauſe; and 
ſo the Record of Niſi prius differs from the Plea-Roll ; and 

ſo adjudged in the Caſe of Dabarteen v. Chancellor. 


Sir William Lacon Child verſus Harvey. 


| Salk. 48. Ci. Fa. ſur Recogn. to pay Money at a Day certain; ſolcit 
Choc. 500- ad Diem pleaded, and Iflue joined, and Verdict at Niſi priui 
Day in Bank for Plaintiff: And Northey moved to ſet it aſide, becauſe the 
is before the Yiſtringas and Jurata were returnable a die Santtæ Trin. 
Day of os u tres ſeptimanas rift Job es Holt, Gc. 27 Junii prius ve- 
en Fog ner”, which 27th of June was the Day after tres Fin. but 
the Award on the Plea-Roll being tres Mich. it was moved 
to amend this Miſtzk of the Clerk, becauſe in all Caſes, 
in which there is a Record to amend by, and the Amend- 
ment does not alter the Point in Iſſue, the Court may 
give Leave to amend ; here the Award on the Roll is right; 
ſo is the Iſſue: And the Judge of Nift prius had Authority to 
try the Cauſe per . 2. c. 30. which requires only that a 
: a 
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and Place certain be appointed in the Shire; and this is a 
plain Mifprition of the Clerk, in Writing Tres Trin for 
Tres Mich. 1 Cr. 595- 2 Cr. 353. Dy. 260. and the Caſe of 
Sir R. Barnard, Mich. 8 JF. But per Holt, tho' the Diy 
of Return of the Poſtea ſhould be miſtaken, yet if the 
Cauſe was tried on the right Day, it would be good; but 
here the Day of Niſi prius being an impoſſible Day, and 
the Authority of the Judge confined to it, a Trial on an- 
other Diy will be without Authority, and therefore not 
amendable. If the Diftringas and * had been right, 
the Niſi prins Roll might have been amended, as was in Sir 
R. B:rnard's Caſe; wherefore here the Trial was ſet aſide. 


Bond verſus Spark, Coleman and Hunt. 


Sault and Battery; Iſſue joined on ſon Aſſault demeſne ; New Tri. 1 
Ito were acquitted, and Sparks found guilty; and it was be, unde. 


certifi d by the Judge to be againſt Evidence; and Motion inf all 


for a new Trial; but the Court ſaid, a new Trial could 


not be granted except againſt all; whereupon the Attorne 
for the Defendants conſented for the two Defendants whi 
were acquitted, that they ſhould undergo a new Trial, and 
quit the Coſts which they might have from the Plaintiff 


on their Acquittal ; and Sparks conſented to pay the Plaintiff 


Colts; and fo a new Trial was granted againſt all. 


Dodor Brookbanck verſus Allenſon. 


ſo, then to fix it on a Sunday on the Church- door; and it 
was fo done, and ſhe was excommunicated for not appear- 
ing; and now her Counſel moved for a Prohibition ; becauſe 
by 29 Car. 2. no Proceſs ſhall be ſerved on a Sunday; and 
that by that Statute this Citation is void. But the Court 
was of Opinion it was good, and to be executed on 
that Day; and that the Statute did not forbid the Exccu- 
tion of ſuch Proceſs as could not be but on Sunday; and fo 
it 1s in the Caſe of Summons in real Actions; and if by 
the Eccleſi iſtical Laws, Proceſs is to be ſerved on a Sunday, 
the general Words of this Statute will not take it away. 


_ Michels 


Octor B. Chancellor of Durham, iſſued a Citation ex Cath. 504. 
officio verſus Allenſon for Incontinency, and that ſhe Citation may” 


ſhould be perſonally ſerved with it; and if it could not run 


276 * erm. S. Hill. II W. III. 1698. © 


Michell es Ux' verſus Garret. 


Ne argue o. ASE by Baron and Feme for a Cauſe ariſing before 
ple in Matri- Marriage; Defendant pleads, that Plaintiffs aunguay 
5 keitimo matrimonio cepnlut' ſnerunt; Replic, that they 
Actions. were married at ſuch a 'I:me and Place; Demurrer, and 
Diverfty. judgment pro Quer; becauſe the Plea was naught; tor in 
Perfonal Actions you muſt lay the Matter on the Fact of the 
Marriage to make it triable by the Country, and not upon 
the Right of the Marriage, as in Appeals and real Actions. 


Tates verſus Fettiplace. In Cancel. 


Vide 1 Ven. A Seiſed of Lands in Fee had Ifluc a Degree, and 
3 72. + by his Will he charged the Lands with 5 0007. for her 
92, 417, 424, Portion, to be paid at her Age of twenty-one Years, or Day 
439: of Marriage, and dies; the Daughter dies at tix Years of 
ied our of Age; ſecond Husband of the Daughter's Mother takes out 


Land, pay- Adminiſtration to the Daughter and to Mother his Wife; 
_ * * and the Qneſtion was, if he ſhould have the 5000 l. or if it 
the Perlen to ſhou'd be ſunk for the Benefit of the Heir. And my Lord 
whompayable Chancellor Somers decreed for the Heir; and held, that in 
— all Caſes where a Man charged a Sum certain to be paid, 
ment, it is as here, out of the real Eſtate, there, if the Perſon dies, the 
funk; after Money ſhall be funk for the Benefit of the Heir: But if a 
—_— Man deviſes a Perſonal Legacy, cr a Sum to be paid out of 
a Term for Years, and the I,cgatee dies before the Age, Gc. 
the Executors or Adminiſtrators of the Legatee ſhall have 
the Money, becauſe it was debitum in præſenti, tho ſolven- 
dum in Fw»: 22 
N. B. The Report of this Caſe in 2 Fern. 417. is, as to 
the State of it, different. — 


Hilliard verſus Gennings. 


Carth. 514. | HIS was an Iſſue directed out of Chancery, to be 
1 1 44 tried in a feigned Action, whether Thomas Gennines 
good Witnes the Younger, by any laſt Will in Writing, devifed to Millian 
to it. Hilliard the Plaintiff; and upon a ſpecial Verdict it was 
tound, That Tho. Gennings, Husband of the Defendant, was 

ſeiſed in Fee of the Lands in Queſtion, and had Iflue by the 
Defendant Tho. Gennings Junior his only Son, and two 
Daughters, AI. and El. who are now living; that * 

: 9 


* 
——_—— 
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the Father made a Will 27 Decem 1679. in theſe Words, 
7 deriſe to my Son Tho. Gennings, and bis Fhirs for ever, 
;ll that my Manor of Earneſly, which I lately purchaſed of 
Il. W. but if it Mall happen that my ſaid Son ſhall dic 
fre he attain the Age of twenty-one Years, or without Iſſue 
if his Body law/ally begotten, then my ſaid Land fhall be di- 
-idcd between my {aid Daughters, Mary and Eliz. and their 
Hirt for ever : That the Father died ſeiſed as aforeſaid ; 
that To. G. the Son entered and became ſciſed prout box 

Hulut, and being above the Age of twenty-one Years made 


is Lit Will 7 April, 1695. in the Preſence of 4. B. and . 


Hilliard the Plaintiff, and they ſubſeribed their Hands as 
Witneſſes, in the Prefence of the Teſtator, whereby he de- 
tiſed the ſaid Lands to the Plaintiff ill. Ililliard, and his 
Heirs; that Tho. Gennings Junior was alfo Heir to his Fa- 
ther; that 18th of May 1695. he died ſeiſed without Iſſue 
ok his Body. And it was urged by Carthew for the Plain- 
tif, that T ho. Gennings Junior had all the Fee in him, and 
therefore might well deviſe to the Plaintiff; for the Word 


Or ſhall be conſtrued Aud; fo that the Remainder could 


not veſt till The. Gennings died without Iſſue, and under 
the Age of twenty-one Years of Age; and to make another 
Conſtruction would be to defeat the Intent of the Deviſor; 
for he meant, that the Iſſue of his Son ſhould inherit before 
his own Daughter; but if or ſhall not be conſtrued and, 
then if the Son has Iſſue, and dies before the Age of twenty- 
one, ſuch Iſſue ſhall not inherit, which is expreſly contrary 
to Intent of Devifor; then the Remainder limited over would 
be void. Cr. El. 525. 1 Vent. 62. 1 Leo. 74. But per Holt; 
There is no Neceſſity to conſtrue Or as And in this Caſe ; 
for it might be the 
from marrying till his Age of twenty-one Years; and as for 
the Caſe in Cy. El. that was adjudged to be an Eſtate-tail; 
but to this Point the Court gave no Opinion; and after Holz 
denied that Caſe to be Law: But the ſecond Point was, whether 
this was a good Will within the Statute of Frauds and Per- 
juries, 29 Ca. 2. the Deviſ6r being one of the three Wit- 
neſſes; and the Court were of Opinion, that for this Rea- 


fon the Deviſe was void; for every Day's Experience ſhews 


that the Deviſee cannot be a Witneſs to prove that Will; 
and the Intent of the Act was to prevent People from ſet- 
ting up forged Wills, which would be fruſtrated, if Deviſees 
ſhould be allowed as Witneſſes of their own Will. Jud 
1 o Def, niſi cauſa; and in Hill. Term Rule made abſo- 


Deſign of the Father to hinder him 


4 B DE 


— N. 


Term Paſchæ, 


Anno 11 W. III. in C. B. 


Scattergood verſus Edges. 


HE Caſe found by ſpecial Verdi& was : Ralph 
Edges being ſeiſed in Fee of the Manor of 
5 7 17 in Norfolk, did by Will bearing Date 36 Car. 2. 
—— rn I, deviſe the ſaid Manor to —— Serjeant at Law 
chat Time) is for eleven Years, upon ſeveral Truſts; and after in the 
void. Will were theſe Words; Item, I give and bequeath my ſaid 
Manor of —— to the firſt Jſſue Male of George Jakes, 
and the Heirs Males of his Body; and for Default of ſuch 
Heirs Males of his Body, to the ſecond Iſſue Male of G.]. 
and the Heirs Males of his Body ; and for Default, &c. to 
the third Iſſue Male, &c. and ſo to the Fourth ; provided they 
| ſhould reſpettively take upon themſeloes the Surname of Edges; 

and if they ſbould not take upon them the Surname of Edges, 
or ſhould die without I ue Male, as above, then to the firſt 
Ie of G. Convoy, (who at the Time of Deviſe had Iflue a 
Son,) with Limitation, as above, to the ſecond, third and 
fourth Son of George Convoy, and ſame Proviſo as aboce; 
and if they ſhould not aſſume the Name, &c. then to P. Edges 
for Life, and after to the Heirs Males of his Body; Re- 
mainder to the right Heirs of Deviſor. George Fakes had 
no Iſſue at Time of Deviſe, and died without Iflue ; Leaſe 
for Years expires; Iſſue of George Convoy, who was in Being 
at the Time of Deviſe, enters and takes upon him the Name 
of Edges; upon whom the Plaintiff, Heir at Law of Deviſor, 
enters, whom Edges ouſts; and upon that this Ejectment 
was brought. This Caſe was ſeriatim by the Bench; 
and Blixcow puiſne Judge argued for Plaintiff, and Pocrel, 

Nevill and Treby for Defendant, 
2 


Salk. 229. 
Deviſe to the 


Bliucou 
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Iliucler: It is a Rule in Conſtruction of Wills to ſupport 
latent of Teſtator, as far as it can be made confonant with 
the Rules of Law : But here it is plain it cannot be main- 
tiind in all Reſpects; and therefore there remains only to 
confider, what Clauſes in the Will might be made a- 
greceuble to Law, and what could not, and fo retain the one and 
reject the other: And 1ff, it is very clear the Deviſe for ele- 
ven Years is good, becauſe to commence immediately after 
the Deviſors Death; and the laſt Clauſe of Deviſe to Paul 
Fdzes, it is not in Queſtion; but the whole Queſtion is, 
which of the two Deviſes, ↄig. that to the firſt Iſſue of G. J. 
or that to the firſt flue of George C. ſhouid ſtand, for they 
are incompatible, and cannot both ſubſiſt. If the Deviſe had 

peen to Servant — for eleven Years, with Remainder 
to firſt Iſſue of Conroy, being then in efſe, it had been un- 
qu-ſtionably a good Remainder. So if Deviſe to the firſt 
inue of George Fakes be void, the Deviſe to Iſſue of G. C. 
is good ; fo we muſt conſider this Caſe, as if George J. had 
Iſue now on one Side of the Court, conteſting with the firſt 
luce of Convoy about this Eſtate, upon this Will. 

It is a Rule, that in all Deviſes of this Nature we conſi- 
dcr what may, or might have fallen out, and not what 
docs fall out. | 

Deviſe of a 'Term to 4. for Life, and after to B. for 
Life, and to C. for Life, is good, if they be all in efſe at the 
Time of Deviſe; and if it be made to Heir of one of them, 
all ſubſequent 'Truſts or Limitations are void, becauſe that 
would tend to a Perpetuity ; the like Rule of executory De- 
viſes of Land; but if the Contingency be neceſſarily to 

take Effect in reaſozable Time, as upon two or three Lives, 
it will be good; contrary, if it be to continue for many Ge- 
nerations. | 

Executory Deviſes arc not aſſignable or barable. 

The ſecond Deviſe here to the Iſſue of G. Conoop cannot 
poſſibly be good; for I hold the firſt is good; and conſe- 

_ quently, by Rule of exccutory Deviſes, and contingent Truſts 
of Term, the ſecond cannot be good; vide Pell and Brown's 
Caſe. Indeed, if the firſt Deviſe by Intent of Leſſor were 
to paſs a preſent Intereſt, it would be void, becauſe there 
— in efſe to take it; and then the ſecond would be 
8 8 

It appears that at the Time of Deviſe G. J. had no Iſſue, 
but G. Conroy had one; and we ought to intend Deviſor 
knew this, for two Reaſons; 1, Becauſe it is improbable 
one would deviſe Lands to one that he did not know, 
whether 


— 0 


— 


280 


Term. Paſch. 11 W. II. i699. 5 


Ray. 115, 82 


1 Rol. Ab. 61 2. 


Rol R. 218. 
ro, Jac. 394. 


whether he were in eſſe or not. 2dly, If he were in Being 
he would deviſc the Land to him by his Name, and no: 
by Deſcription of firſt Iſſue Male, which is the uſual Term, 
when the Party is not in efſe; and therefore I conceive he 
intended it as an executory Deviſe, and therefore good. 
The Cafe in Ray. 115, 82. Deviſe to ſuch of the Daugh. 
ters of J. S. as ſhould marry a Norton within fifteen Years, 
So Deviſe to Son unborn by Name of firſt Iſſue; and Deviſe 
of the Truſt of a Term to firſt Son of 4. by Limitation, 
was adjudged good. F/ide 1 Rol. Ab. Tit. Deciſe 612. which 
Authority was cited by Holt C. J. in the Duke of Norfolk's 


Caſe; and by my Lord Nottingham in his Argument of 


Cotton and Heath's Caſe; nor do I find that this Authority 
was ever queſtioned, nor is there any Difference between 
it and our Cafe. Where there is an intervening Limitaticn, 


that would make a Perpetuity, it ſhall be void, and the 


ſubſequent may be good; and for this Cotton and Math s 


Caſe is a full Authority, cide 1 Kol. Rep. 218. Blaufords 
Caſe; Cr. Fac. 395. The Limitation was to a Perſon not 


in eſſe, for three Years after there was a Child born, who 
by Judgment of Court had Title to the Eſtate; and Truſts 
ot Terms and Deviſes ought to receive the ſame Conſtruc- 
tion. Nor is the Poſſibility in our Caſe a remote one; for 
it muſt be in the Life of George. F. or at moſt within forty 


Weeks after, which J do not look upon as a diſtin& Space 
from his Life; but rather ah Appendix of it; and the Poſſ- 


bility of the Caſe of Bates and Amerſt is more remote; 


and if this be a good Deviſe to Iſſue of G. J. by the firſt 


Conſtitution thereof, it cannot be vitiated by Matter ex poſt 


fatto. 


| Powell agreed with the Rule put by Blincow concerning 
the Conſtruction of Wills; and that neither of theſe Deviſes 
could take by Way of Remainder, for Want of a particular 
Eſtate to ſupport them. 2 
So the firſt Queſtion will be, whether the Remainder to 
G. F.'s Iſſue be good. 2dly, If not, whether that to Iſſue 
of Convoy be fo; and 3dly, if both be void, if Plaintiff has 


Title as Heir at Law; and he likewiſe agreed with B/incor's 


Notion, that this Caſe ought to be conſidered as if the Con- 
teſt were now between Iſſues of Fakes and Cozzvoy upon this 
Will; and he faid it ſeemed plain the Deviſor intended Ifſuc 
of Fakes ſhould be preferred ; but he conceived ſuch Intent 
was inconfiſtent with the Rules of Law; for it could not be 
but by Way of executory Deviſe, and that would not do, 
as this Cafe ſtood, 


2 | — 


* 
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n Inkeritances there may be two Sorts of executory De- 
2 , , When Deviſor parts with the whole Fee out of 
him. and after qualiſies the Eſtate of the Deviſee, and li- 
_ contingent Remainders Over ; and this is repugnant to One Fee oa: 
the Rules of Common Law, to have one Fee depend upon "* —_ on 
another. 1 Iuſt. 18. By Act of Party one Fee cannot depend aa o he 
vpon another; tho it may by Act in Law, as it is often Pany, bu 
{en fince the Statute of 26 H. S. c. for Forfeitures of * 
Eſtates- tail, and fince Fines are become fo uſual; and tho 
T'auzhan, in the Cafe of Gardner and Sheldner, contradicts 
this Opinion of my Lord Coke, and is angry becauſe he cites 
no Authority for it, yet he himſelf ſhews no Authority to 
the contrary ; and it is no Wonder Coke ſhews no Authority, 
for it were to prove a 'Thing could not be that never was 
done. 19 HH. $. 8. ). Dy. 33. held it cannot be, even in a 19 K. 8. 8.5. 
will. And the firſt of theſe Deviſes, that we find, is Wellock Pyer 32 
and Hamond's Caſe, cited 3 Co. Boraflon's Caſe. Cr. El. 204. © 
2 Leo. 114. and was firſt countenanced in Favour of Provi- 
fien for younger Children, and of Land devifable by Cuſtom. 
Vide Cr. El. 532, 525, 360, 47. 2 And. 22. More 422, 464. 
Pell and Brown's Caſe ; Doderidge did oppoſe the Opinion 
of the other three Judges, as to the Point of its not being 
barred by Recovery; and the Opinion in 1 Rol. Rep. 835, $36. 
and Style 274. went down with the Judges like chopp'd Hay; 
but ſince it has been ſo often paſſed over, it muſt not be 
queſtioned now, becauſe the Eſtates of many depend upon 
it ; but this is not like our Caſe. 

2d Sort is when Deviſor docs not part with the whole 
out of himſelf, but gives future Eſtates to riſe upon Contin- 
gencies, and leaves the Inheritance to deſcend in the mean 
Time; and this is not diſagreeable to the Common Law; as in 
Cafe of Deviſe, that Executor ſhall ſell Land, where the Lands 
deſcend in the mean 'Time; and when the Exccutor doth ſell 
it, Vendee is in from the firſt Teſtator, and in Pleading muſt 
claim under him ; and by the Selling, the Frechold and In- 
heritance is, by Act in Law, deveſted out of the Heir or 
Lord by Eſcheat ; even out of the King, if he were Lord 
by Eſcheat, without Petition, or Monftrans de droit. 29 Ed. 
3. 16. e 

And there were no other Caſes of this Nature, till of 
late; and the firſt was Hynd and Lyons, 2 Leo. 11. 3 Leo. 
64, 67. the next was the Caſe in Cr. El. 838, $19. 2 Rol. 
Ab. 793. and Bates Caſe in Raymond 8 2. and in the Caſe 
of Neldon and Elpington in Plowden, they take a Difference 
between an Inheritance and a Term; but it was at laſt re- 

N 4 C ſolved 


282 


Term. Paſch. 11 W. III 1699. N 


ſolved in Manning's Caſe, that there is no Difference; which 


Point prevailed againſt the Opinion of a great Lawyer, ang 
Rules of Common Law. 

Now Judges ought to take great Care that they do not 
come to be made Perpetuities; for they cannot be barred by a 
Common Recovery, Gc. becauſe they have no Dependaney 
on the particular Eſtate; as is adjudged in Pell and Brown, 
Caſe ; and therefore to extend them beyond a common Pol. 
ſibility will be dangerous; and there be two Sorts of perpe- 
tuities, an abſolute one, and a qualified one; and Eſtates- tail, 
from the Time of the Statute of Donis till common Reco. 
verics were found out, were look d upon as Perpetuities. And 
ſuppoſe this Deviſe to the firſt Iſlue of G. F. be good, it i; 
to him and Heirs; and if that failed, another Contingent 
limited over, which could not be barred : And by my Con- 
ſent, theſe Sort of Limitations ſhall never be carried beyond 


a Life; nor do I find any Authorities to the contrary, but 


that of Vans han before cited, for which he quotes no Au- 
thority; and as for 1 Leo. 438. I do doubt it is not Law. 
Whether the Deviſe to the firſt Ifſne of G. J. be good, two 
Things occur to be conſidered ; 1½, If the Deviſe to the firſt 
Iſſue of one who has no Iſlue at that Time be good. 2d, 
Whether a Leaſe for eleven Years, precedent to ſuch a De- 
viſe, be good Reaſon of a Diverſity between the Caſes. 


Deviſe to the And I hold, if there were no precedent Leaſe, a Deviſe to 


firit Iſſue of 
one, who at 
that Time 


void. 


the firſt Iſſue of one, who at that Time had none, would 
be void, and I find no Authority to the contrary; the Caſe 


had none, is. moſt like it ſeems to be a Deviſe to tz in Fentre (a mere; 


for he was not in eſſe at Time of Deviſe; and yet that 
Caſe is not to be compared to ours, admitting it to be Law, 
which has been never yet ſettled ; but there have been Va- 
ricties of Opinions in it: The firſt I find is 11 H. 6. 15. and 
there Babington thought it good, and Paſton contra. It is 
in Brook tit. Deviſe 609. with a Quere. 7 Co. g. without any 
deciſive Opinion. 1 Rol. Ab. 609, 610. with a Dubit. Ny. 
303, 304. Deviſe to Infant iz Fentre ſa mere, if it be a Son, 
void; but I hold that not to be Law, becauſe it is execu- 


Deviſe to In- tory and contingent ; but a fortiori it would be void by 
ous & Founy Way of preſent Intereſt. It is again mentioned in Dyer 342. 


fa mere, whe- 


ther good or 
not. 


but no Opinion. Mo. 127. and no Opinion; 177. adjudged 
good; but 664. held void. Cr. El. 435. if there be a new 
Publication of a Will, after Son born, good; ſecus not. 3 


Bulft. 272. not good. 1 Rol. Rep. 110. void. Lit. Rep. 255- 
void: And thus it remained till King Ch. 2.'s Time. In Sabo 


and Cutler's Caſe in Sid. 153. and Keb. Court was and ED 
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but in 2 Alod. 9. Chancellor Huch held it good; and my 
Lord Bridgeman held the ſame, with great Reſpect to for- 
mer Opinions; and I hold it to be good; becauſe the Rule 
1 that, when by the Words of Deviſor it apparently is de- 
ji:ned for a future Intereſt or Deviſe, it is good; and when 
Devife is to Fits in Vemre ſa mere, without more ſaying, it 
b plain he means a future Deviſe, becauſe by the very 
| Words he takes Notice of his not being in eſſe; and that is 
tantamount, as if he had deviſed to another for a Time, or 
let it deſcend to the Heir for a Time. But in a Deviſe to 
ürſt Son of FJ. F. who has no Son at that Time, none can 
tell by Words of the Devifor whether he meant it ſhould 
take preſently or futurely ; and therefore it is no more than Vide ante p. 
a preſent Deviſe to a Perſon not in effſe. * 
Obj. This is not like a Deviſe at Common Law; and the 

Eſtate may deſcend in the mean Time. Auſw. Nom liquet by 
Words of the Deviſe, that Deviſor intended it ſhould deſcend 
or not; and if it ſhould be good to firſt Son of J. S. the 
next Thing would be to make a Deviſe to right Heirs of 
7. S. good; nor is the one more remote than the other; for 
by the Death of J. S. he ſhall have an Heir, if ever, and it 
may be he may not have a Son till after his Death: Nut in Ante p. 39, 
all theſe Caſes it would be good by Way of a future Deviſe; 5% 53. 444. 
as that in Cafe J. S. ſhall have a Son, that he ſhall have it; 
that would I fay be good, if he has a Son in his Life-time, 
but not to a poſthumous Son. | 

But what ſeems moſt difficult in this Caſe is, whether, 
there being a Term of eleven Years to expire, it did not 
come to Iſſue of G. J. by Way of Remainder, after the End 
of cleven Years ; and whether in that Caſe it ſhall not be 
intended an executory Deviſe; for a Remainder to Fitz in 
Ventre ſa mere, upon a erm for Years, was always held 
to be an executory Deviſe, and good, even by thoſe who did 
oppoſe a Deviſe to Fitz in Ventre ſa mere's being good. 
| tor a long Time have been of Opinion, that this being 
after a Term for eleven Years would be a good executory 
| Devife to Iſſue of G. J. but upon great Conlideration, 1 
hold it naught now; nor do I go upon the Words of the 
Statute of Wills, in which there arc no ſuch Words as Per- 
/on or Perſons, as in the Statute of Uſes. And as my Lord 
Finch, lead by the vulgar Error, ſcemed to ground his Opi- 
nion, it rightly reported in Szow and Cutlers Caſe: it is true, 
a Uſe limited to Fitz iu Ventre ſa mere is void, becauſe no 
Perſon according to Statute of Uſes; but Statute of Wills 
makes no Mention of Perſon, and that makes the — 

ES 


— 
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The Authorities againſt me are Nurſe and Tarwor:y,; 
Caſe, which was a Deviſe of a Term for Years, Remainder 
to the Heirs of the Body of Deviſce; and this good by 
Chancellor Nottingham, becauſe of the Term for Year, 
2 Mad. Rep. 292. Deviſe for twenty-one Years, Remainder 
to right Heirs of J. S. good, for the fame Reaſon. 18 x} 
Juſtice Rhodes's written Reports; Deviſe for Years with Re. 
mainder to right Heirs of J. S. good, it J. S. died during 
the Years; and Cotton and Heath's Cafe was held good, in 
Reſpect of a precedent Term. 


Deviſe to the But the Words of the Will in our Caſe are conſiderable | 


firit Hunt I give and bequeath the Manor of —— to Serjeant — 
(being after a % Truft for elecen Tears; and then follow theſe Words, 
Tem net Item, I give and bequeath my ſaid Manor to the firſt Iſſue of 
good by Way GG. J. by which Words it ſecms plainly he meant to paſs the 
Di.. Frechold and Inheritance immediately to the Iſſue of G. 7, 
and not that it ſhould not go to him till after eleven Years, 
and ſo deſcend to Heir at Law in the mean Time; for the 
Words are in præſeuti, and look like an immediate Deviſe of 
_ OS 1 1 
And to the Opinion of Finch in Chancery I oppoſe the 
Opinion of the Court of X. B. lately in the Cafe Gs 
Ante p. 33. right and Corniſh; and Cotton and FHeath's Cafe is an Abridg- 
ment ; and judged otherwiſe in Sir H. Gore's Caſe. Since 
Hill. 33 & 34 Car. 2. it was an immediate Remainder by 
Deviſe to Heir Male of Body, and held void; and if Leate 
were deviſed to 4. for Life, Remainder to firſt Iſſue Male 
of J. S. who then has none, the Remainder would be void; 
for to make Manning's Caſe Law, they were forced to 
make the ſecond Deviſe firſt, and t it was a pre- 
ſent Deviſe to a Perſon in eſſe, and fo good; which would 
be otherwiſe, if Deviſce of Remainder were not in eff; 
and the ſecond, C. J. Hale and Bridgman held, that a De- 
viſe of a 'Term's Truſt by preſent Words to one not in eſe 
would not be good; and the Caſe of Cotton and Heath was 
in Chancery ; and what a Chancellor decrees in Caſe of 
'Truſt of a Term is no Rule for us to walk by ; and the 
Caſe of Suo and Cutler was a Deviſe to Wife for Life, 
Remainder to Heirs of F. S. and all the Court held, that it 
would be void, as to Remainder, if there had been no E- 
ſtate for Life ; but whether that would alter it, they were 
divided. 5 
Our Caſe cannot be thought a future Deviſe, becauſe the 
Words are de præſenti, I give and bequeath ; and tho it 
appears by the Will the Poſleſſion was future, yet the _ 
8 EY 
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„old is prefeat. Jide 6 Co. TFilds Cafe; Deviſe to a Man 
-4 his Children, it there be no Children in Being, they 
«innot take as foon as they are born; becauſe the Words 
re preſent, and they not in efſe. And they cannot take by 
Way of Remainder, becauſe the Words are preſent. Skeltos: 
nd I[rizht's Cale; Deviſe to one & liberis procreat & pro- 
ond, was adjudged a future Deviſe ; becauſe that ap- 
bear d to be the Intention of the Feoffor, by the Word pro- 
-andive | | 

| it the Deviſe in our Cafe were to Serjeant ———— for 
even Years, the Remainder to firſt Iſſue of G. J. I would 
pethaps conſtrue it as an executory Deviſe; and make it 
good, if C. J. ſhould have Iflue during the eleven Years, 
otherwiſe not ; and that is according to Bates and Amerſt's 
Caſe; for as a Marriage of one of the Daughters with a 


— 
"_— 


Nortow would not be good after the fifteen Years; fo here, gay 15; 


an Ilue born after the eleven Years ſhould not take; and it 
the Deviſe had been to the firſt Iſſue to be begotten of G. 7. 
then 1 would give it to any Iſſue born during Life of G. J. 
dut would not extend it to a Poſthumous Son. 
But it is objected from the Bar by Serjeant Luttrich, that 
tho this Deviſe were void as to Itlue of G. J. yet it could 


not be good to the Son of G. C. becauſe it depended on a 


precedent Condition, i. If Iſſue of G. J. ſhould refuſe to 
aſſume the Name of F ages, or die without Iſſue; which arc 


impoſſible, G. J. dying without Iſſue; vide Plowd. 272. 2 


laſt. 218. tho the Condition there became impoſſible by Act 
of the Party himſelf; and this Notion was agreed to by the 
whole Court. end 


But here it was adjudged not to be a precedent Condi-'Deviſe to ene 
tion, but Part of a Li.nitation of a Deviſe of a particular for Lik, who 


Eſtate, which is void; but if it were collateral by it ſelf, 1 Phe * 
mainder over, 
he in Remain- 
der takes im- 
mediately. 


it would be a precedent Condition. Fide 9 H. 6. pl. 34, 
39. F. 16. where Deviſe to a Monk, with Remainder over, 
he in Remainder ſhall take immediately, becauſe Deviſe to 
Monk is void; but if it were, that after Death of Monk, 
it ſhould remain, it ſhould not take till after Dcath of 
Monk; vide Lord Paget's Caſe. 

7 Ed. 3. 19. A. ſeiſed in Fee makes a Gift in Tail, 
and it Donee died without Iſſue, it ſhould revert to Do- 
nor for Life, Remainder over in Fee; it was adjudged, 


that the Reverſion to himſelf for Life was void, and by 


Conſequence it ſhould remain over immediately; and in 
our Cafe, the Deviſe being void, whatever depends on it 
vill be void; and upon the whole Matter, this is but a De- 

4 D | viſe 
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viſe for eleven Years, Remainder to Iſfue of C. Cozzrny th 
in Being. | 

Neill argued briefly, and agreeing with Porz: / in tin. 
Main touched upon the two great Rules in Conttrucion \, 
Wills; ff, to maintain Intent of Feoffor, where it plain 


appeated in the Will, and conſiſted with Rules of Law. 244 


agen | 200. 
That if it be a preſent Deviſe, there be one m Bug c. 
pable of taking at Death of Devifor, and that this wi, 
plainly a preſent Deviſe to Iflue of G. J. and therefore void, 
there being none in efſe ; then the ſecond Clauſe to Iſſue of 


| 6. C. 15 good, according to 11 H. 6. 7. Devite to a Monk, 


Remainder over; he in Remainder ſhall take preſently, tho 
there is a Poſſibility the Monk ſhould be deraign'd. 3 Cr. Fl. 
ler v. Fuller; and Tarbr and Bidolph, 2 Mod. Deviſe to Sitter 
and Heirs, till Son ſhould come to twenty-one Years, and 
then to Son and his Heirs; reſolved that the Fee was im- 
mediately in the Son. And as to Proviſo, it is ſometimes 
a Condition, ſometimes a Limitation, and fometimes a Co- 
venant. 1 Ia. 203. 1 Cy. 209. It is here a Limitation; and 
concluded pro De. „ 
Treby C. J. Theſe and ſuch like Eſtates are againſt the 
antient Common Law; and therefore it may be ſaid of 
them as my Lord Coke did of the Statute of Yoni, that 
fince they crept into the Law, they have occaſioned great 
Confuſion and Diſorder : And he ſaid, here the lilue of G. J. 
could not take preſently, becauſe not in Being; nor futurely 
by Way of executory Deviſe, becauſe the Deviſe is iz cerbis 
de preſenti; and therefore he could not take at all, and then 
the ſecond Deviſe is good: And he laid no Streſs upon the 
Leaſe of eleven Years; for he ſaid a Son might be bom 
within them, and he might not ; but he ſaid, if Deviſe had 


been, that two Years after the eleven Years Ifſue of G. J. 


ſhould take, it would be a plain executory Deviſe; for the 
Words then would plainly ſhew it defigned futurely. But 
where by the Words of the Will it appears a preſent Deviſe 
was intended, it ought not to be rather conſtrued an execu- 
tory one, than the Will ſhould be fruſtrated ; and for that 
Deviſe to right Heirs of J. S. who is in full Life, ſhall not 
be made good. And antient Books generally ran, that De- 
viſe to Fitz in Ventre ſa mere is void; but I think we 


muſt allow ſuch a Deviſe to be good now; for otherwiſe 


many Wills would be deſtroyed, which would be inconve- 
nient ; and ſure there is no Difference between ſaying, J 


give my Land to the Child my Wife goes with, and to the- 


Child my Mie ſhall have, 
2 As 


a 
——ͤ VA * . 
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BY to Lxecutory Deviſes, they were utterly unknownto the 
Common Law, have obtained with much ado; and now that 
they have prevailed, ought to be lookd upon with much 


| Tealoufy, left they run to a Perpetuity : And a Perpetuity 15 


inch a Condition of a Fee, that Fectice ſhall not be able to 
vive abſolutely to another. And it was a great Policy of the 
Common Law, that Alicnations ſhould be encouraged; fur 
it is the greateſt Preſerver and Promoter of Induſtry, Trade, 
Arms, and Study; and this was viſible from the making of the 
Statute of Doz1s, till common Recoveries were found out. 
and theſe Exccutory Deviſes had not been long countenanced 
when the Judges repented them ; and if it were to be done 
again, it would never have prevailed; and therefore there ate 
Bounds ſet to them, gig. a Life or Lives in Being ; and fur- 
ther they ſhall never go by my Conſent, at Law; let Chan- 
cery do as they pleaſe. Pop. 6. Court would not prefcrily: 
them any ſet Number of Years, but that they ſhould not ex- 
ceed a Lite or Lives in Being. But I will not ſay but an 


executory Deviſe may well be to the right Heirs of F. F. 2 
C. 459. Pal. 335. 1 Jo. 15. Limitation of Leaſe to A. for 
Life, and it ſhe died without Iflue living at Time of her Death, 


then to B. adjudged void. And Croke ſays Marring's Caſe 
would not hold now. 1 Nol. Ab. 612,613. 1 Sid. 37. If Man- 
ning's Caſe were to be judged now, it would be hard to main- 
tain it. Ray. 493- Setting Bounds to them now is like a 


Correction of the Judges that gave them Countenance firſt. 


And fo ſays Hales, 3 Keb. 178, 123. Contingency ought not 

to exceed one or two Lives, for that is a reaſonable Extent ; 

but here it is to a Son which perhaps would not be born in 

torty or one Hundred Years. Carter 87, 98. Deviſe to lnfunt 

in centre ſa mere is good, but void to Son; and that, as far as 

that Book is an Authority, is in Point. Ny 43. Deviſe to . 

for Life, Remainder to tirſt Son; Deviſce dies leaving Wife 

enſeint, the Inheritance deſcends, and veſts in Heir of De- 

vifor; and Deveſting of Eſtates is not favoured in Law: And In Fxecutory 

in Executory Deviſes the Contingency muſt happen during — 

particular Eſtate, or never. Cyſton and Heath's Caſe was a mult happen 

Truſt in Chancery, where tizey carry thoſe Things farther ring the 

than at Law. —— 
He held the Prociſo to be a Limitation and no Condition, 

and therefore firſt Deviſe being void, ſecond ſhall ſtand, as if 

Grant be to two, one whereof is capable, and the other not, 

he that is capable ſhall take all; ſo where they are to take 

at divers Times; as Grant to Father, and Son not in Being, 

Father ſhall take all. 1 Co. 100, 101. Eſtate for Life deviſed 


to 


88 — 


—— — 
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to one incapable, Remainder over is good. 1 Leo. 195. gel 
125. Leaſe for Life to a Perſon not in Being, and Leaf: to 
another to commence from Determination of firſt Term 
commences preſently. Mo. 486, 5 20. Holcroft's Caſe is in 
Point. Jud. pro Def. | 


Salk. 3259 1 . 
+ View. ae. Cage and Acton. 


EBT againſt Defendant as Adminiſtratrix to Hyf. 
Bead given band for Arrears of Rent upon a Leaſe made to 
before Mar- him in his Life-time. Defendant pleaded, that before 
Wise condi- tie Intermarriage between him and her, there was a Bond 
tioned to leave entred into by him to her, to pay ſo much Money to 
_ 3 her, her Executors, Adminiſtrators or Aſſigns, upon Con- 
 furvived. dition that in cafe ſhe ſhould ſurvive him, he would leave 
Pertwo Judg- her worth ſo much Money ; that he has not performed 


882 the Condition; that ſhe has not Aſſets above 200 l. which is 
ſuſpended by a leſs Sum than that which he had bound himſelf to pay 
me fan a her; and that ſhe retain d that in Part; upon which Plaintiff 
it is thereby demurred generally. : | 
extinguiſhed. The Points in this Caſe were two; the 1ſt, Whether Debt 
upon a Bond were of as high a Nature as Rent; fo that an 
Executor might give it Preference of Payment. 
ally, Whether the ſubſequent Marriage were a Releaſe 
of the Bond; and this Caſe was argued at the Bar twice, firſt 
by Brotherick for Plaintiff, and Carthew for Defendant; and 
after by Serjeant Leo. for the Defendant, and — 
for Plaintiff; but Court, viz. Holt, Rokeby, Turton, and 
Gold, agreed clearly, that Rent, whether upon a Parol or 
Leaſe by Decd, was in equal Degree to Bond, and Executor 
might prefer whom he pleaſed ; but the ſecond Point being 
more doubtful, and Brotherick for Plaintiff ſaid, and laid it 
down for a Rule, that if a perſonal Action or Duty be once 
extinct, it ever is fo; and therefore they cannot be re- 
| leafed upon a Condition ſubſequent. 1 Ro. 4b. 412, 413- 
And tho here this Duty was not ſolvendum but in futuro, 
and on a Contingency, iz. if the Wife ſurvived, yet the 
Lien was preſent; and if this were a Bond by a Stranger to 
the Wife, the Husband after Marriage might have releaſed; 
and it were hard then that he ſhould have Power to releaſe 
to another, and not to himſelf; and the Diſcharge depends 
upon the Duty, and not on the Remedy for it; and the 
Husband has a more abſolute Power on a Duty to his Wife 
than on an Action for it; for if Bond be made to Wife * 
> lar- 


6 
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Aurringe, Husband cannot fue for it without Wife, yet he 


mis relenſe it without her: And that every Obligation creates 
eſent Duty, appears by the Forms of Pleading; and Ob- 
Atiom and Condition are not one Deed, but the one is 
. 1 Manner ſubſcquent to the other; and therefore when 
A crave Over of the Obligation the Condition is not ſet 
dorth, but you muſt crive oyer thereof ſeparately. 3 Cry. 
:\>. 5 Co. vo. are in Point; for if I covenant to infeoff you 
fore Mich, a Releafe of all Actions before Mich. dif- 
charges not the Covenant; but if I bind myſelf in a Bond 
tor Performance thereof, there is an immediate Duty re- 
leaſable immediately; but if Marriage did not releaſe it in 
our Cafe, the Cont.quence would be abfurd, that there 
ſnould be an immediate Duty unreleaſable during the Co- 
verture. 2 Leo. 20. If Writ be ſucd out before the Day of 
Payment, and that Day incurs before Judgment, the Writ 
is good, becauſe there was a Duty at the Time of Purchaſe of 
Writ ; and he faid 77. 156. Fob. 216. were rather for him 
than againſt him, and that Goedbolt 271. Hutt. 17. Noy 26. 
came neareſt to the Caſe, and quoted 2 Rol. Rep. 134. in 
Point for kim. | | 
Carthete agreed, that regularly there is in every Obliga- 
tion a prefent Duty; but that, he ſaid, was to be underſtood 
when tue Su/vendizm was to be on a certain fix'd Time, and 
not upon a Contingency ; for then he would have it a meer 


Pollibility, which in its Nature is not releaſable: And he 


ud, that whether the Condition of an Obligation be 
cedent or ſubſequent, both made but one Deed; as if 4. 
covenant with B. to pay B. 10 l. if B. does ſuch a Thing; 
B. brings Covenant, and pleads only what is for his Pi 
and the reſt muſt come of the other Side; and one can crave 
Oyer of nothing but what is Part of the ſame Deed; for if 
there be a Deteafance in another Deed, you muſt produce it 
in Court, which proves the Condition and Obligation to be 
but one Deed; and where there is a preſent Duty, Marriage 
is a Releaſe of it; otherwiſe when the Duty is to ariſe upon 
a Contingency, as here; a Promiſe, if it be put in Writing, is 


a Covenant; indeed a Bond does found in Duty, and there- 


fore this Writing deſerves more the Name of a Covenant 
than that of Bond: And he ſeem'd to rely much on 2 Sid. 
38, 59. Lupart v. Hlohliu; vid. lib. and after in Mich. 11 
IF. 3. Rokeby being dead, the Court argued Seriatim, and 
Gold and Turton for Defendant, that Marriage did not re- 


leaſe the Bond. Holt, totis viribus contra, and that it was 
clearly a Releaſe. 


4 E Gold. 
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Marriageia Cold. Marriage clearly is a Releaſe of all Bonds and 
1 Specialties, whether contingent or not, which by any Pyf. 
may become libility may become payable during the Marriage; 1/2, be. 
due during the cauſe Husband Wife are but one Perſon in Law, and ſo there 
Corertue. can be no Payment between them. 2dly, becauſe the Suit 
is once ſuſpended ; and then it ſhall ever be fo. 11 J. 7. 15. 
26-0 3. 3 20H. 26 23% 38t- 
But the great Objection is, how this Bond ſhall ſubſiſt 
there being now no body to whom it is due, and every Ob ig. 
tion is Debitum in præſcuti; and a Husband's owing aT hing 
to his Wife, is owing a Thing to himſelf, which is abſurd. 
Anſwer. The Law very often makes a Fiction for Preſer- 
vation of a Right; and a Suſpenſion of a Perſonal Duty is 
not always an Ex! inguiſhment. Litt. 9. 646, 647. And this 
is a neceflary and prudent Proviſion in caſe of Survivorſhip; 
and it were hard Marriage ſhould deſtroy that whercof it was 
the Cauſe; and the Rule is, modus ct conventio cincunt I. 
gem, and Law, by its own Operation, will do no Wrong; 
and ſure it would be a great Wrong to defeat the Wife of 
her Proviſion. 1 ft. 264. 8 Co. 136. If Feme Exccutrix take 
' Debtor to Husband, it is no Releaſe of Debt, becauſe it would 
be a Devaſtacit; and here the Law will interpoſe and take 
away the Inconſiſteney of Debtor and Debtee between Huſ- 
2 band and Wife, by taking it into its own Cuſtody : And he 
quoted Dorceſter and Mebs Caſe, 1 Cr. & 27 H. 8. J. 7 b. Man 
Obligor marries a Woman Obligec, who are after divorced, 
the Debt revives, and the Man ſhall be ſued by the Woman 
again; and tho here there be a Debitum in preſenti, yet it 
is a qualified Debitum, and is no more than a Proviſion in 
caſe of Chattel, which the Law would make in cafe of Inhe- 
ritance; v. 2 Cr. 571. Hob. 216. Smith v. Stafford, tho it 
was urged to be a preſent Promiſe and Lien, releaſable by the 
Wife; yet Judgment was, that ſuch Promiſe was not re- 
leaſed by the Marriage, againſt the Opinion of Hob. fo here 
the Juſtice of the Law will preſerve this Debt for an honeſt 
Intent. Noy 26. it is faid it would be otherwiſe in a Bond; 
quod fuit conceſſum, but that is not ſaid in any of the other 
Books that report it; and I fee no Difference. Hut. 17, 18. 
Law will not work a Relcaſe contrary to the Intent of th: 
Parties; and in Litt. Reports it is faid, that Marriage is on 
a Suſpenſion. 5 
Turton : This Bond was not enter d into for any prcſont 
Debt or Duty, and if it had, it had been extinguiſſi d by the 
Marriage; for as Bonds given by others to the Wife are 
by Marriage given to, and releaſable by the — 1 
2 nes 
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Bonds which he has from the Husband are veſted in him, 

and fo releaſed by Act i Law. 1 Iuſt. 264. 77. 6, 7, 130. 

i N . . 18.4. S Cu. 186. 19. 236. Cr. Cu. 333 C And it 

is a Rule i Law, tht Releafes in Law are more mildly 

eakon acaintt Releafor, than Retvatcsin Deed. 1 1”. 264, 265. 

And it i, unniturtl Marriage thould be a Releab of that 

which was made by Reaton of the Marriage; if Debtee 

make Debtor Executor, it is a Releaſe of the Duty; but if 

Feme Lccutrix take Debtor to Husband, that is only a 

Faspenſion of the Action, and Duty remains. Pore. 184. 

Tit. 96. 1 Tuff. 264. 1 Ro. 4%. 194. Hob. 10. Alo. 855. Fa- 

ter and Son bound to J. jointly and ſcverally, A. makes the 

Sons Wife Executiix, and held that was only a Suſpenſion; 

and he compared a Bond to a Covenant or Promiſe ; for no 

Action cer be breught on any of them till broke, and Pro- 

miſe not relcaſed by Marriage, deo ser Bond; and he 

quoted Dy. 51. Litt. Rep. Clazton's Cafe. Obj. That tho 

otatute be of a higher Nature, it is no Degaſtavit to pay the 

hond before it, becauſe it is not due till broke. Fide Alo. 

55 5 Ch. 28. | | 
 Holr, C. J. contra; there are two Queſtions in this Caſe; Rent due 

-* Whether Rent be of equal Degree with a Bond, or of cher by Leaſe 

h. n Nature than a Bond; and if Payment of Debt upon Bias De- 

a Bond ny be picaded in bar of Debt for Rent; and a Caſe gree with a 

out of 2 Fent. was quoted at the Bar to prove Rent of higher 34 

Nature than a Bond. But I hold them to be of equal De- . Sid. 210. 

gree; for it it be a Leaſe by Parol, it is in the Realty, and Ante p. 7. 

that is in equal Degree with a Bond, and Payment of one by 

Executor is a good Plca in Bar of the other; and Newport -Fide the Caſe 

and f70/rep's Caſe does not contradict this; it was Debt for 2 Vent. 184. 

Rent upon a Parol Leaſe, Defendant pleaded ſuch a Debt 27. 

upon Obligation, zutra quod he had not Aﬀets; for being iz: 

«nil; rd, he could not plead the one againſt the other 

till Judgu ent, or Payment of the Money; but otherwiſe if 

one of them be of higher Nature than the other; and there Five Lex. 

id no Dixerſity between Debt in the Realty by Specialty, 281. Ge 

and in Reaity without Specialty, as to Equality of Degrees; 12 * 

10 that if there were no more in this Caſe, the Plea would 115. ac 

be a good Plea. But the other Point is, a great and con- 

ſiderabie one, whether the Bond be not extinguiſh'd by Mar- 

riage, tho given in Conſideration of Marriage. 

And | hoid the Bond to be extinguiſh'd by the Marriage, Bond is im- 
2nd tat the Bend was a preſent immediate Duty from the ><a Duty 
Scaling and Delivery ef it; and tho it is qualified, that is, no 3 
Action can be brought upon it, till after Death of —— 

| | | CNT, 
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Releaſe of all 
Demands will 
diſcharge a 
Debt on a 


Litt. 512. Releaſe of all Actions, or all Debrs will re- 


teaſe it; and Co. in his Comment ſays a Releafe of all Ac. 
tions will diſcharge it, tho no Action can be brought u 

it at that Time, becauſe it was a Thing in Action, and 
without all Diſpute a preſent Debt; and tho' it be Payable 
upon Condition, yet it is a preſent Duty; and it being 3 
ſubſequent Condition, it muſt have Relation to fome Ante. 
cedent, which is the prefent Duty. 5 Co. 70. Diverſity be- 
tween Condition ſubſi quent and Condition precedent ; for 


Releaſe of all Demands will not releaſe a Debt upon a Con- 
dition precedent, but will, if upon a Condition ſubſequent, 


and to ſay that it is not a Precedent Debt, is directly again 


Condition ſub- the Words of the Agreement; for he is to pay fo much 


ſequent, but 
not on Con- 
c tion prece- 
dent. 


preſently; and then comes the Condition, and does not ſuf. 
pend the Debt, but only adds a Condition with it: And 
when you come to declare upon this Bond, you do it plainly, 
without any Mention of the Condition; but if the Con- 


dition were precedent, you muſt ſet it out in Pleading, be- 


Vide Hob. 217. 


cauſe you mult ſhew it performed, without which you have 
not a Title; and tho they demand Oyer of the Condition, 


and have it entred of Record, by which it is Part of the Re- 


cord, yet that does not alter the Plaintiff's Declaration; for 
if the Defendant does not ſhew the Condition performed, or 


which is not done, and that appears to the Court, Plaintiff 


not broke, or plead a ſufficient Plea, the Plaintiff ſhall have 
Judgment without taking any Notice of the Condition: So 
upon Oyer of it, if it does not appear to the Court, whether 

the Condition be broke or not, Plaintiff ſhall have Judg- 
ment ; but if it does appear to Court, that the Condition is 
broke, or not broke, they ſhall give Judgment as the Con- 
dition ſhall direct; that is, if it be for the doing of a Thing 


ſhall have Judgment ; or if it be for not doing a Thing 
which is not done, Defendant ſhall have Judgment. So it 
is plain here is a preſent Duty. Vide 11 H. 4. 43. If Obligor pay 
a Debt in a Bond without taking Advantage of the Con- 
dition, it is a good Payment: So if it be a Debt in the Pre- 


1:nt, he may pay it before the Day of Payment in the Con- 
dition; and Marriage is an actual Payment of the Money, 


for by the Marriage the Bond is given to the Husband, and 


then he himſelf is to pay it, and is the Perſon to whom it is 
to be paid, and none can pay or do other Act to himſelf; 
and if a Stranger had made a Bond to the Feme, that the 
Husband would leave her worth fo much Money, the Huſ- 
band might releaſe it. Co. 264. Plow. 185, 186, and Arum 
d. “'s Caſe ; and the Books make no Diſtinction, et ubi 22 

2 ti 
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diſtinguit nec nos diſtinguere debemus: And I ſee no Grounds 
of Diſtinction, beſides my not finding it in any Books; and 
ſuppoſe there had been a Defeaſance of this Bond, and after 
un Intermarriage, ſure that would diſcharge the Bond; and 
tho a Condition be on Record, that will make no Difference, 
tor Defendant muſt plead Performance of it. TE 
And the Caſe where Executor of 3 marries Obligor If Obligor | 

« different, for there are divers Rights; but where Obligee . 
marries Obligor, there he is to receive Money to his own 5 gone, but 
Uſ-. A Man Poſſeſſed of a Term in Right of his Wife pur- vor if Execu- 
chaſes the Inheritance, it is not an Extinguiſhment, becauſe 1 of 
of divers Rights; and the Diverſity of Right is a good ligor, for are 
Ground for Diverſity in Law. 1 Izft. 264. 8 Cv. 136. Another _—_ h 
Reaſon, that ſuch Releaſe would work a Wrong in Prejudice Rights 
to a third Perſon. "Tenant for Life grants a Rent, and then. 
ſurrendere, yet Rent ſhall continue during his Life; a Man 
having Rent in F ee conf. fles a Statute, and then releaſes 
the Rent, yet it ſhall have Exiſtence as to the Conuſee; 

and upon the ſame Reaſon is the Caſe of Marl inge of Ex- 
ccutor of Obligee to Obligor; and if Obligor pay Money to 
Feme Executrix of Oblige-, and after marries her, the Law 
does not make a Gift of it to the Husband: but he ſhall 

| have it liable to all the Debts and Legacies of the Teſtator. 

No a Bond is not ſupported by any Thing but itſelf; and Bond is ir: 

| here it is not the Marriage that is the Conſideration of it, for n Coulee 


it needs none, being ſufficient of itſelf; but in Caſe of — 


Promiſe the Marriage is the Conſideration, and the Con- 
ſideration is what ſupports the Promiſe; and I grant the Las 
will work no Wrong to a third Perfon ; but here the Mar- 
riage is the Act of her that is prejudiced by it, and therefore 
it cannot be thought a Wrong to her; and the Caſe of Di- 
vorce put, there it was no Marriage at all ob initio; and if 
Husband and Wife made a Feoffment of Lands of Wife, and · 
were after divorced, it was a Diſcontinuance; for between 
themſelves Relation made a Nullity, but never as to a third 
Perſon. Heb. 10. A Perſonal Action once ſuſpended and e- 
ver gone. And tho Condition be contingent, yet the Obli- 
gation is ablolute, and the Marriage is a Relcaſe of the 
Obligation, and not of Condition, and a Releaſe of a Con- 
dition is not a Releaſe of the Obligation. 
Now as to the Authorities quoted by my Brothers, a Man 
fromites to leave his Wife worth 1000 J. in cife ſhe ſurvi- 
ved him, a fubſequent Marriage docs not d:ſcharge that 
Promie; and the Law is fo, tho againſt the Opinion of 
. 4 F Hob. 
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Hob. but in the Caſe of a Promiſe, there is nothing due to 
Wife till after Death of Husband, and may be there never 
will be any Thing due to her. 

And Plcading doth not make Law, but on the contrary 

Pleading muſt be conformable to Law, and is good Pri. 

dence of the Law; and in Caſe of a Bond, a Duty ariſe, 

immediately, and is only defeaſible upon a Condition ſubſe- 

quent; but upon the Promiſe it does not ariſe till after Death 
of Husband; and I do agree, there is no Difference in this 
Reſpect between a Promiſe and a Specialty, if they be 
made in the ſame Manner; for if there be a Covenant to 
lexwe Wife worth ſo much Money if ſhe ſurvive him, that 
Releaſe of all ſhall not be difcharged by Marriage; and a Releaſe of all 
Demands do's Demands is not a Releaſe of a Covenant, till it be broke; 
a Covenant becauſe till then it does not lie in Demand. If Promiſe had 
till broke. been by a Stranger to Wife, that Husband, in Cafe ſhe fur- 
vived him, would leave her fo much; or if a Stranger had 
covenanted fo, after Marriage the Husband could not releaſe 
What may a- ſuch Promiſe or Covenant; for the Rule is, any Thing that 
Wir dung may accrue to Wife during Marriage the Husband may r- 
Marriage, leaſe; and ſuch Releaſe will be good, tho' the Thing does 
"gy may not fall during the Marriage. Fide 1 Cr. Clerk and 7 bomſons 
Caſe. As if Deviſe be of a Leaſe to Feme, after Death 
of J. S. tho Husband has nothing in the Leaſe till after 
Death of J. S. yet he may releaſe it; becauſe it may fall 
in Poſſeſſion during the Marriage. The Caſe in 7. 156. 
is not very good Senſe, and is much better in Cy. Fac. 222. 

and the Reaſon of a Reſolution is more to be conſidered 

than the Reſolution it ſelf: And tho' Intent of Parties were, 

that the Marriage ſhould not releaſe this Obligation, yet 

that ſhall never alter the Rule of Law; nor is it fit the 

Law ſhould be ſtrained or trodden down to _—_ Intent 
of Lay gens, when they take a wrong Way of Agreement 

inconſiſtent with it. 1 8 

And he ſaid, that even Chancery would not give Relief 

in this Caſe, tho it may be thought much more proper for 

Equity than Law; and he quoted a Cafe in Chancery, 15 
Vide Caſes in Car. 2. between Lady Darcy and Chate G af. Now 1 Chan- 
* Fart cry Caſes 21. a Feme had 700 J. per Aunum, and by Wr 
ting, with an intended Husband it was agreed between them, 
that ſhe ſhould take the Profits of it till her Death; and | 
after Marriage the Husband took all the Profit, contrary to 
the Agreement; and upen this a Bill was brought in Chan- 
cery, but they would not relieve contrary to the _ of 
1 LAW. 
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"pay This Cafe went afterwards into Chancery, where 2 yer. ate. 
Relief was given, the Bond being conſidered as a Marriage Prec. Chan. 


Ag reeme nk. g * 


Carrill verſus Cockran. 


HE Queſtion upon Motion was, whether they would Special Bail 
ial Bail, in a ſpecial Aſſumpſir o ſpecial 4 


HE Plays and 2 d Gould ſeemed 

for Money won at Play; and Turtos an to 

te they ſhould not give him better Security than he r 
was willing to take at firſt. But Holt ſaid, they never ought 
to enter into the Merits of a Cauſe upon a Queſtion a- 

bout Bail; for to order common Bail upon Merits would 
flur a Man's Cauſe of Action; and no Man ought to have 
his Cauſe tried with Diſparagement upon it; and tho' this 
may be for Money won at Play, yet it was a lawful Con- 
tract which the Act of Parliament allowed of; and no Man 
ought to be wiſer than the Law; and this was giving Moncy 
againſt Money, for which Izdebitatus Afſumpſit would not aue p. 258. 
lie, but an Action upon the ſpecial Contract; and to ſay, * * 
that becauſe he depended Defendant's Word at fitſt, 
therefore ſhould have no ſpecial Bail, would be a Reaſon 
why there ſhould be no ſpecial Bail in any fimple Contract. 
And here ſpecial Bail was ordered; and it was ſaid to be 
ſo ordered in like Cafes in Common Pleas, 
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Fiſher verſas Wiggs. 


Scifed of a Copyhold Eſtate in Fee ſurrendered 

it to the Uſe of the Wife for her Life; the 

@ Remainder to his five Children, equally to 

n be divided between them and their reſpective 

- 2 Heirs for ever; and the Queſtion was, whether this was a 

tween them, Jointenancy or a 'Fenancy in Common; and Curt bee would 

held a Tenan- have it a Tenancy in Common; for it being a Surrender 

Ham Judges to Uſe, it would receive the ſame Conſtruction with a Uſe 

2gainſt Hole. at Common Law, which is not to be compared to a Grant 

| by Deed, but more to a Will; in which clearly this would 

be a Tenancy in Common; and the Reaſon is, becauſe the 

Intent is apparently fo; and Law will conſtrue Wills accord- 

ing to Intent, if conſiſtent with Rules of Law; and it ought 

to be fo in like Manner in Caſe of Uſes, which were dirigible 

and governed by Equity; and now executed by the Statute 

as Chancery would have done before; and ſure a Court of 

Equity would conſider a Uſe at Common Law, if declared 

in this Manner, to be in Common, and not joint; and for 

Lite. Rep. ſupporting Intent of Parties he quoted Lit. (. 296, 298. Dy. 

346. 361. 2 Leo. 72. 3 Co. 37. Lit. Rep. 46, 47. Cro. Car. 75. 
Leo. 257. Cr. El. 695, 696. = 

Northey, fince Attorney General, contra. Surrender of a 

Copybold Eſtate is a perfect Grant, and to be pleaded as 

ſuch, and therefore to be conſtrued like other Grants. 1 Co. 

366. 70. 340. No Difference between Surrender and Grant. 

| Poph. 39. Surrender and Grant, idem. 2 Bulſt. 272. 2 Cro. 

376. Co. El. 29. So the Words equally to be divided here 

1 6 


ſhall 
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hall be void; and the Law tavours Jointenancy more than 
nancy in Common; the one preſerving the Eſtate intire, 
Thing the law delights in; and the other diſmembring it, 
which Law abhors; and for this Reafon it is that the eldeſt Son 
Fins away with all. And where a Thing is given by joint Words, 
u all not be made common, without expreſs Words that 
make an abſolute Diviſion; but an Intent that they ſhall be 
| E1ided will not do. 5 Co. 19.0. A Man granted three Acres 

er Land to three, which is a joint Eſtate; and after, in the 
{me Deed, covenants with them G quolibet corum, which 
mond ſcem to ſhew his Intent to have been, that they 
mould have feveral Eftates, in Refpe& whereof he made a 
{.veral Covenant; yet that Notion was rejected. And the 
Divertity is manitelt between a Deed and a Will; for in a 
Will the 'I'cliator, who is ſuppoſed to be deſtitute of Coun- 
fel, has his manifeſt Intent ſupported by Conſtruction, if by 
Advice of Counſel he could have legally done it; but there 


is no Reaſon for ſuch Favour in Cafe of a Deed, where the 


parties might have taken Advice. If Lands be given to two, 


1;:b:nd one Moicty to the one, and the other Moiety to 


tie other, there the Habend makes an actual Diviſion; and 
nothing divides Jointenancy in a Grant, but what does it 
actually by the very Words thereof. 3 Cr. 330. pl. 5. Equally 
to be divided in a Will, was holden to be no "Tenancy in 
Common; which Cate, tho in Truth not Law, yet it ſhews 
how tender the Judges were of Severing a Jointure. Kyle 
211. F.qually to be divided makes a "Tenancy in Common 


in a Will, but not in a Grant. 2 Rol. 4b. 90. Hard and 


Z. rr. d. 


Hit. There is no Differcnce in a Grant between giving gunender of 
Lands to five and their Heirs, and to five and their Heirs re- a Copyhold is 
ſpcctixely, or to five and their reſpective Heirs. And without 2 Grant, and 


Doubt a Surrender of a Copyhold is a Grant, and to be 
pleaded as ſuch. 

This was again argued; and to have it a Tenancy in 
Common, the Rule in Hob. 277. that Judges ought to be 
curious and aſtute to find a Means to ſupport Intent of Par- 
ties; which often makes Judges, in Conſtructions, tranſpoſe 
Clauſes in Deeds, and fplit an Inſtant into Priority and Po- 
liertority ; and never adjudge without Reluctancy againſt In- 
tent of Parties, eſpecially in intended Proviſions for Chil- 
an; and eqrally divided and to be dicided are the ſame; 
end here it cannot be cqually divided to them and their 
Ficirs, if it be made a Jointenancy. Vide Style 434. where 
Dyas Opinion is cited, that in Conſtruction of Tenancy 

+8 © in 


to be fo plead- 
ed. 
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in Common the Subject Matter is to be conſidered; and tho 
ſtrict Rules of Law ought not to be receded from in eres. 
ting of Eſtates, yet it is not ſo in qualifying an ER, 
created. Fide Hob. 172. Litt. 298. A Scilicet qualifies an 
Eſtate of Jointenancy into a 'Tenancy in Common; and 
the Subſtance of the Premiſſes is not hereby alter'd; and 
'Tenants in Common have each of them the Land to his 
Uſe, as well as in Cafe of Jointenants; and if a Scilicet or 
Viz. which is called Clauſula ancillary, make a Jointenane 
into Tenancy in Common; a fortiort, equally to be di. 
vided to them and their reſpective Heirs will do it; and 
there is not any ſet Form of Words neceſſary to make a 
Tenancy in Common. zee. f. 298. It the Words here were, 
each to hace a HH⁴th Part, it would do; and equally 10 hr 
divided, and cach to have a th Part, is the fame in Sub- 
ſtance, tho the Words be different. 
It is true, as is objected, that the firſt Words are joint, 
but they make a Jointenancy only by Implication, which 
is controllable by ſubſe quent expreſs Words; as where Lands 
are given generally, that Implication of an Eſtate for Life 
may be inlarged into a Fee, or abridged into a Chattel, by 
ſubſequent expreſs Words. So if Lands be given to two, Hz- 
bend to one for Life, the Remainder to the other for Life. 
Dy. 12. Cr. El. 759. Ao. 657. Ot. 167. J. S. by Derd ac- 
knowledged to have received 20/. to the Uſe of 4. and . 
equally to be divided; 4. dies, his Adminiſtrator brings an 
Action for a Moiety; and had Judgment, becauſe of the 
Words equally to be divided: Much a ſtronger Caſe than 
ours, being of a perſonal Thing, harder to be ſevered; for 
if there be two Obligecs of a Bond, and one of them is at- 
tainted, the King ſhall have all; otherwiſe in Caſe of Lands. 
Nel. 23. 1 Brownl. 8:2. 
It was infiſted upon, that ſtrict Rule of Law is not to 
be adhered to in Caſe of Surrender of Copyhold. For there 
is hardly a more extenſive Rule, or ſubject to fewer Excep- 
tions, than that a Perſon not named in the Premiſſes ſhall 
not take in præſenti; and yet it does not hold in Copy- 
holds. 2 Rol. Ab. 67. Fitz. 19. Poph. 125, 126. At leaſt Co- 
pyholds ſhall have the ſame Favours as Uſes; and the Words 
in our Caſe would make a Severance of Freehold, in caſe 
.of Uſe at Common Law. 2 Vent. 365. Covenant to ſtand 
ſeiſed to Uſe of 4. for Life, Remainder to Uſe of two 
Perſons equally to be divided ; adjudged the Remainder was 
in Common. | 


1 After 
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Attor in H. Term the Court argued /criatim; and 
(nl! and Tiarton held it a Tenancy in Common. And 
Gonld tilt cited the Opinion of C. J. Richardſon in Litt. Lin.Rep.345- 
7. ». Rock's Cale, that in Conſtruction of Deeds, all the 
Morde ought to have their Effect, if poſſible ; and he ſaid, 
be knew no Authority againſt making thefe Words to a- 
mount to a Sverance of the Jointure ; and therefore to rc- 
pet them would be inconſiſtent with Rules of Conſtruction: 

H. coniclied they ought to be ſtrict in creating and limiting 

Eiltates ; but that is only where there are expreſs Words or Noexprets 

| Phraſes made neceſſary by Law to the creating or limiting Fob ct 
8 8 ** » ry to create 

Eſtates. But here are no expreſs fot Words neceſſary to Tenancy in 
make a Tenaney in Common, or Jointenancy, but ſuch Common, or 
only as ſhew the Intent of Party, which of them he 228 
ii=ned. Titt. $. 292. So I hold, that any Words, that mani- 2 
feſt the Feoftor, Gc. intended they ſhould have ſeveral Pro- tent. 
porties, will make Tenancy in Common; for it is neither a 
Creation or Limitation of Eſtate, but a Qualification of an 
Eſtate already created and limited; and therefore a Re- 
leaſe from one Jointenant to another needs no Words of In- 
keritance ; and joint Premiſſes may be ſeverd by Habend, 
becauſe it only alters the Quality of the Eſtate. So that if 
it be apparent how Donor intended to have the Eſtate he 
gives qualified, ſuch Conſtruction, as maintains that Qualifi- 
cation, ought to be put upon his Words. 

If a Man deviſes his Land to one and his Heirs, it is a Fee; 
but if he adds, and if he dies without Heir of his Body, 

J. ſhould have Remainder, this makes it an Intail. 19 JI. 6. 

-4- pl. 41. 6 V. & Al. in C. B. Blifſet and Cranwell. Deviſe 

to two Sons and their Heirs, and the longer Liver of them, 

equally to be divided among them after Death of his Wife; Equally to 
adjuiged a "Tenancy in Common, notwithſtanding the ex- ng 
preſs Jointenancy : And in a Will, equally to be divided and Tenancy in 
ro be dicided are the fame Thing; and we are here upon Common;and | 
the Conſtruction of a Uſe, which is much to be compared to — wr 
a Will. he i. 

2 Rel. 4b. 67. A Surrender was out of Court, and Sur- 
renderve takes a new Copy to him alone in the Premiſſes, 
Hab-ndum to him and his Wife; and tho Wife by Com- 
mon Law fhould not take, being not named in the Pre- 
mils, yet this being of Copyhold Eſtate ſhall be good to 
bath; fo that Surrender receives a more favourable Cenſtruc- 
tion than a Common Law Grant. I cannot cite a Caſe at 
lurge that has been ſolemnly adjudged ; Paſch. 32 Car. 2. 
was indeed a Feoffment in Fee to two and their Heirs, 

equally 
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cqually to be divided between them; but no Judęmert 
entered, tho all the Judges, except Jouci, inclined to make 
it a Tenaney in Common; and Jones took the Difference 
between a Deed and a Will. 1 Iaſt. 190. b. ſays, if verdid 
find that one was ſciſed of a Manor in tres partes divides 
it is a Tenancy in Common; ec if it be diciſas. Y. 
23, 24. ſame Cafe; and the fame in Ao. and 3 Cro. That if 
an Intereſt be granted to three, cqually to be divided, it will 
be a Tenancy in Common. 7. 10. Grant to two, Habend 
to one for Life, Remainder to the other for Life, ſue; 
Jointure ; and he ſaid, the Authorities againſt him were ng. 
tional Diverſities between a Dved and a Will; but ſure thi, 
is ſuch a Deed as deferves as favourable a Conſtruction as 
a Will, it being a Surrender to Uſe; 2 Rol. 4b. 90. Style 
211, where it is ſaid, that equally to be divided will not 
make a Tenancy in Common in a Deed, as in a Will, they 
are but the ſame Autkoriry both; and tho' it were allowed 
for Law, yet is not like this; becauſe it was a perfect Con- 
veyance at Common Law, and this by Way of Uſe; where 
we muſt have Regard to the Intent; and the Words reſpeFice 
Heirs ſhew plainly he intended the Heirs of both ſhould take, 

Turton agreed in ommibns; and added, that Surrenders 
of Copyhold Eſtate were made in laſt Extremity, as well 
as Wills, and therefore more eſpecially ought to have the 
ſame Favour; that this is a Proviſion for Children; that the 
Intent was manifeſt; and for that Reaſon, ſince no ſpecial 
Form of Words was neceflary, they onght to make it a 
"Tenancy in Common; if not for other Reaſons; yet becau'e 
it is a Uſe dirigible by Equity before the Statute, and now 
executed by the Statute, as the Sabpæna would have or- 
dered it before. 

Holt C. I. cont. My Brothers go upon two Grounds. The 
1ft, that in all Deeds this would be a Tenancy in Com- 
mon. 24, That if it were not ſo in a Deed, yet it ought 
to be ſo in this Cafe, it being a Surrender of a Copyhold 
Eſtate to Uſe; and the Caſe they molt rely upon is the ad- 
ditional Report of Poph. 125. and there it is incertain whe- 
ther the Wife be named; certainly no Body knows the Au- 
thor of that Report, and it differs from 2 Cro. 434. And I 
hold againſt that Authority. that if a Copyholder furrenders 
to his Lord, declaring no Uſe, the Copyhold is in the Lord, 
and he may new grant it to him; and Grantee ſhall be in 
from the Lord, and not from Surrenderor; and to fay that 
Copyhold Eſtate ſhall be otherwife conſtrued than a Deed, 
is to contradict Co. Copyhold Cafes; where it is ines 

1 
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t they are to be governed according to Rule of Com- Copyholds to 
_ ow if it be not where a particular Cuſtom prevails ; yy dhe Rat 
and in fome Manors there is a Cuſtom, that if a Surrender of Common 
be to three, the firſt named ſhal] take all for his Life, and ces ones 
o of ſecond, Gc. And by Cuſtom of ſome ſuch Manors, if car Cale 
the t;rſt Taker ſurrenders to Lord, he deſtroys all the other prevails. 
wo Eſtates in Remainder. And if theſe Words equally to — 
ze divided ſignify any Thing, they ſignify no more than the 
Law would otherwiſe intend; for every one will have a 
5th Part, and no Intereſt in the other Parts. 1 Iuſt. 186. g. 

One Jointenant cannot forfeit more than a Moiety, tho 

they have a joint Frechold; yet if both of them join in a 
Feoffment, and one of them dies, the Feoffee muſt plead 

a Feoffment by them both. And Lit. f. 262. that Jointenants Jointenart- 
are in by one Title, and Tenants in Common by feveral —_ 3 
Titles. 1 Inf. 189. Jointenants hold by one Title and one nants in Cm. 

Right; as if Lands be given to J. S. and 8 of Norwich, 3 
they are Tenants in Common; becauſe they have it by ſe- his. 
veral Rights, tho by one Title. But 'Venants in Common have Tenants in 
divided ſeveral Freeholds and Inheritances, but a joint Oc- (ommon are 
cupation as well as Jointenants; and therefore if one Te- veral Free- 
nant in Common take all the Profits, the other has no Re- — A 
medy, no more than one Jointenant would have in that 77 
Caſe againſt his Companion; ſo equally to be dicided may 
go to the Poſſeſſion which is joint in both Caſes. As to the 
Addition of the Words, and their Heirs reſpeFticcly, it is no 
more than what the precedent Words do imply, if they were 
out ; as if Lands were given to two and their Heirs, it ſhall 
go to their Heirs reſpectively, that is, be indifferent to go 
to the Heirs of the one or of the other, till Survivor, and 

ſo expre N eorum que tacite inſunt nibil opcratur. 8 Co. 

139. Dr. Drury's Cafe, theſe Words daring the Term are 
rejected, becauſe underſtood if they were omitted; for the 
Grant would be the ſame without them; and in our Caſe, 
it being a Jointenancy, it is a Conſequence that Survivor 
and Heirs ſhall have it. 

Oi. Litt. $. 292. One Moiety to one, and the other Moie- 
ty to another, makes a Tenancy in Common, and diſtribu- 
ted by one Deed. 

Anſcr. Tho it be indeed one Deed, yet they are diſtinct 
Conveyances; and Livery to the one, ſecund' formam Chartæ, 
will not avail the other; and in our Caſe, here is no Diſtri- 
bution, for eqnally to be divided, or equally divided, is re- 
pugnant to Tenancy in Common; but one Moiety to the 
one, and the other Moiety to the other, is of a Moiety 

4 H undi- 
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undivided, and therefore a Tenancy in Common. But if 
twenty Acres be given, Habend ten Acres to one, and ten 
Acres to the other, the Habend' is void; becauſe the Di. 
tribution would be repugnant to the Nature of Tenancy jn 
Common, which muſt only be of a Moiety, &c. undivideg. 
And if theſe Words could ſignify any Thing, the Parties 
could not take till Divition. Co. Ent. 413, 414. Moicty or 
third Part is pro indiciſe, without diſtinguiſhing Jointenancy 

from Tenancy in Common. Co. Litt. 190. where it is (a; 
that if Verdict find one was ſeiſed of two Parts to be c ixided 
1ſt, It is by Way of (it ſeems), and conjectural. 2dly, It is not 
at all material to the Caſe of 21 Ed. 4. 22. which is only 
that Verdict finding one ſeiſed of tres partes diviſas is not 
to be taken for 'Tenancy in Common, but of a Severalty; 
and there is not a Word of dizidend', and therefore no Ground 
for the Diſtinction from that Book; and he means of a com- 
mon Poſſeſſion which may be between Tenants in Common, 
or Coparceners. Hob. 120. Mo. 868. Small and Day. Deviſe 
of Knight-Service Land to Wife for Life, which was void 
for a third Part, and it was enjoyed between her and the 
Heir during her Life, and the Poſſeſſion was held joint; and 
that the Poſſeſſion of one is the Poſſeſſion of the other; and 

Tenants in that tho Tenants in Common have ſeveral Freeholds, and 

Common bre Tojntenants but one, yet it is to be underſtood, that "Tenants 

holds undi- in Common have ſeveral Freeholds, but undivided; and Join- 

vided ; Join- tenants have one undivided Freehold. And as to Caſes of Wills 
tenants but urged by my Brothers; ſure the Conſtruction of Wills is no 
Rule for Conſtruction of a Deed executed in one's Life ; for 

if Land by Deed be given to J. S. for ever, it is but an E- 


ſtate for Life; but in a Will it would be an Inheritance. 


And the Cafe 27 H. 8. 27. Lands to one and Heirs Male 
by Will is an Eſtate- tail, but in a Deed it would be Fee: 
and the Reaſon of this Diverſity is, that the Law which 
allows him to deviſe, will confider his Circumſtances, and 
not hold him to ſtrict Rule of Law: And this was the 
Common Law, where one might devife by Will in Bur- 
roughs and Towns, and was practiſed before 32 H. 8. Vide 
12 H.6.f. 12. Deviſe to Infant in Feutre ſa mere is good, by 
the ſame Reaſon, but Grant would be void ; and fo Wills 
being now made generally allowed ſhall have the ſame Fa- 
vour; and the Reaſon of a Caſe is the Strength of it; and 
Ratcliff's Caſe does not ſay that theſe Words make a Te 
nancy in Common, but only that it is a Manifcſtation 
the Party's Intent that there ſhould be no Survivor: And he 
agreed the Caſe of a Deviſe by Implication of 13 3 1 
1 Re vile 
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Deviſe to a Man's Heir after Death of J. S. and Hob. 24. 
J. by Will makes B. his Heir, which no Body can do, yet 
8 1s 4 good Deviſe. 1 CY 0 366. A Diverſity between Will 
and Surrender. 2 Rol. Ab. 90. Deviſe to two Daughters e- 
gually to be divided, Habend to them and the Survivor, and 
the Heirs of the Body of the Survivor; adjudged a Jointe- 
nancy, becauſe of the ſubſequent Words, which do not con- 
tradict the Words equally to be divided; for if they had, 
they would be rejected ; for if they had made an expreſs 
Tenancy in Common, the ſubſequent Words would be void. 
tle 211 & 434- Same Caſe. Deviſe to two and their Heirs 
reſpectively ; and it was Jong before theſe Words would 
make a Tenancy in Common in a Will. Dy. 25, 128. Bendl. 
19. 3 Cr. 330. which ſure are ſtrong Arguments, that the 
Law was taken clear in thoſe Days, that it would not be 
a Tenancy in Common in a Deed, when the Doubt was 
10 great in a Will. 3 Cr. 695. it is laid down as a Ground, | 
that it will not make a Tenancy in Common in a Deed as 
it will in a Will. And ſeeing theſe Words will not mike a 
'Fenancy in Common, in Rigour and Strictneſe, there ought 


do be no Straining to make a Jointenancy into Tenancy in 


Common; for Jointenancy is favour'd in Law; for it hates 
Fractions of Eſtates, and Multiplication of Tenure is upon 
this Ground; for if the Tenure be by a Horſe, and Land 
comes to two Tenants in Common, they ſhall both hold 
by a Horſe, 6 Co. Bruerton's Caſe; and fo it would be here: 
for every fifth Copyholder would pay a Fine, if this were a 
Tenancy in Common; and this I take to be the Reaſon 
that Fractions of Eſtates are hated in Law: And as to the 
_ Caſe of 22 Car. 2. it was a Rule zifs by two Judges againſt 
one, and at another Day the Rule was diſcharged, and the 
Natter ended by Death of one of the Parties; and that is 
no Authority againſt me; and the conſtant Opinion of Law- 
yers both from Bar and Bench are with me; but my Brothers 
make the Majority, therefore let Plaintiff have 4 


Parry verſus Villars. 


WO Bail had entered into a Recognizance in the Com- Writ of Error 
mon Pleas, whereby recoznovernmt & quilibet eorum out of C. B. 

7:cogrz0cit to be indebted 2000 J. to Plaintiff, upon Condi- 1 3 

tion, that Defendant in an Action there ſhould pay principal . LA 


mclined it was a good Ground for the Common Pleas to amend, but cannot be done in B. K. 
Dabt, 


— — 
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Debt, or render his Body, Gc. $ci ac brought after Jugg. 
ment againſt the Bail, to which Bail pleaded no Capias 4. 
gainſt Principal; to which there was a Replication; and 
Demurrer; and Judgment for Plaintiff, quod recuperet ſepa- 
rales ſummas of 2000 J. againſt them; and upon Writ ot 
Error, this was aſſigned for Error, gig. that the Writ of i 
fac” demanded Judgment only of one 2000 J. which was all 
they were bound for, and the Judgment was for two feyerg] 
Sums of 20co/. and fo a Variance; and for this was 
quoted 1 Sid. 239. 1 8 
And Court agreed this was Error; but doubted whe. 
ther, the Writ being right and Judgment ill entered, thi; 
Fault in the Entry were not amendable ; but they agreed 
this could not be done here, it being a Record of Common 
Pleas, which this Court muſt] take as they find it. And the 
Way to have entered the Judgment here had been to enter 
it for 2000 J. againit two ſeparaliter. Palm. 546. 2 H. 4 13. 
but they inclind, that the Writ being well was a good 
Ground for Amendment in the Common Pleas. 


The King verſus Kirk and Cage. 


a Perfon in- [| YI pham Cyncor, alias Sexmonr, having a ſudden falling 

dicted forMur- out with Kirk in St. Fames's Park, after hot Words 

A and ſome Blows there, Seymour, Kirk, and one Cage, 

der'd, and FAirk's Friend, immediately walk'd out of the Park, and 
222 to F.7704r in his Way took up one Morely as his Friend with 

s, Clerk n him; and as ſoon as they got out of the Park they all four 

Court, that fought, where S:3azorr received a Wound from Kirk, which 

they would. put him into a Fever, whereof he died; whereupon Kirk 

1. Profecmor and his Friend Cage fled. The Coroner's Inqueſt found this 

fall not be Murder, and a Bill was likewiſe found by the Grand Jury; 

1 * and Proceſs thereupon : and Non eſt iundeutu return d; 

after in the Vacation, they having ſurrendered themſelves, 

gave the Proſecutor's Clerk in Court Notice, that they would 

move the firſt Day of next Term to have a Trial; and 

upon that Motion the Court ſeriatim delivered their Opr 

nions. 

| Gould : Here is a Murder found by Coroner's Inqueſt, and 

a Trial ought not to be ſpurrd on ſpecially, where there 1 

no affected Delay in Proſecutor ; and here they fled from Ju- 

ſtice, but after ſurrendered, and lately gave Notice; and their 

Surrender ought to be reckoned from the Notice given, _ 

: | — 
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hen there is not ſufficient Time for Proſecutor to prepare. 
{ico no Trial. 
Tuton: Liberty is one of. the Darlings of the Law, 
whercfore there ought not to be an affected Delay of Pro- 
ſecution; but here it is their own Fault that they are not 
tried ſooner, for why did they fly; and I am not ſatisfied that 

Notice to Clerk in Court is good here, but there ought to 
de immediate Notice to the Proſecutor, and no Difficulty 
ought to be put upon 6g Froncuwnan, _ 

Holt : The Trial ought to go on: not out of Favour, but 

of Right; for by Law of the Land Malefactors ought to be 
brought to Puniſhment in convenient 'Time for publick Ex- 
ample ; and it is five Months fince Fact was committed, and 
it was almelt in the Face of the Court; and ſure five Months 
is convenient Time: Then as to their Flight, that ought not 
to be made an Ingredient, for they incurrd the Penalty of the 
Law for that already, . the Forfeiture of Goods and Chat- 
tels in caſe of Acquittal. And as to the Point of Notice, 
the Proſecutor ought to have been in Court at the Return 
of Nom eſt ine utus, to take a new Procefs, and fo have 
Notice of Surrender ; and the not deing whereof argues his 
Laches. F/ide 3 H. 7. A Statute for Speedy trying of Mur- 
drers, which is not in Favour of Offenders, but to bring them 
to Juſtice : And there has been Neglect in Proſccutor, even 
fince Notice given, for that was on tenth inſtant, and this 
is now the twenty- fourth; then it was moved they ſhould 
be bail'd ; but Holt ſaid, fince Trial is put off for Default in 
them, there is no Room for Bail without ſome ſpecial Cauſe. 

And he orderd it to be made a Rule of Court, that the 

ow be bound over to appear againſt the Priſoners next 

Note; In this Caſe it was granted, that ſome of grand Jury Terſons an the 
who found the Bill might be of petit Jury: And Holt ſaid, that Sn g Jury 
the Evidence ſworn before Coroner could not be offer'd — 
here, if they might have the Witnefles themſelves. And tho' be of Petit 
their going out of Park was by mutual Conſent, and tho 14 53. 

they had done it for more Conveniency, yet it being #por a Keyl. 55. 

, SE g CY, Y g pen 
ſudden falling out, and in Purſuance of that Heat, it cannot 1 27. 
be Murder; nor is it material who drew firſt, ſince both had . 
Weapons drawn ; and if Kirk be guilty, Cage muſt be ſo P. 23. 
too; and it may be a Queſtion whether Morley, tho the De- * 
.ccafed's Second, be not fo likewiſe: And tho Wound were 
not the immediate Cauſe of Scxmonr's Death, it ſuffices that Keyl. 26. 
it be the micdiate Cauſe, 


41 | Richardſon 
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Richardſon and Seiſe. 


Fewe Covert FEUER Covert by Conſent of Husband makes her Will 
Will u hot L and another Feme Covert her Executrix; her Father, upon 
Con{ent of her Oath of her dying a Widow, obtained Adminiſtration; and 


Paſch. w. bows nom ought to be to Husband'; if ſhe be not Legatee, 
3. The v. and others are, it ought to be given to them; if there be no 
Therp. egacies, to next of Kin to firſt Teſtato. 

1 Jo.249- Note; Papiſt convict cannot be Executor; ſecus be may; 
1 Vent. 217. Per Holt. ö 


Child verſus Harvey. 


Trial fade. "JF HE. Nift prius was Die Lune in menſe Paſch. and 
no ſuch Day could be that Year, wherefore Trial was 
ſet aſide. Vide 2 R. 3. Cr. El. Webly v. Mozely, 9 Ed. 


Turner verſus Main. 


Ction upon the Caſe by Aſſignee of Commiſſioner of 
where n I \ Bankrupt, ſetting forth, that the Bankrupt had recovered 
curd by Ver- ſuch a Sum againſt Defendant's Teſtator, and that Execution 
dit. remained to be done, and Debt was aſſign d to Plaintiff; and 

that Goods to ſuch a Value of Teſtator came to Defendants 
Hands, which he converted to his own Uſe. After Verdict 
it was moved in Arreſt of Judgment, firſt, 'That it was not 
laid where the Goods came to his Hands, or where Con- 
verſion was; but aan allocat', becauſe tho the Execution 
would have been good on Demurrer, yet now it was not ma- 
terial after Verdict. RET 1 
2d Exception, Becauſe not ſaid that this Commiſſion was 
Seu pal obtain d upon Petition in Writing, as Statute directs; ſed non 
a Commiſſion a/ſocat”; for tho Chancery may refuſe to grant a Commiſhon 
dan. bu Hd without Petition in Writing; yet if they will do it, it thall pot 
i good. 2 | 


where Con- 
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vitiare ; and this may be a ſupplemental Commiſſion, which 
requires no Petition in Writing. 

;4 Exception, 'That it was not faid in the Declaration, 
that the Money was not paid to Bankrupt before Act com- 
mitted ; but per Cur, ſaying that Execution remain'd to be 
made, ſupplies that; and Plaintiff had Judgment. 


Lenox verſus Boddington. 


NE pleaded a foreign Plea after Imparlance, which Imparlance, 
could not be; but it was objected, not to be after Im- yi 4 
parlance, becauſe there was no Entry of defendit vim et in of A. 
juriam: But per Cur', that is not neceſſary to an Imparlance. wn. 


Marley and Blunt. 


IT was pleaded to an Action in this Court, that there was Aion diſcon- 

another Action for the fame Cauſe depending in Common _ is not 
Pleas; ul ticl Record pleaded ; Rejoinder, that Defendant 52 
had diſcontinued the Action in Common Pleas ; and to that 
Demurrer, and Reſp. ouſter. 5 


Bromefield verſus Snoke. 


"THOU haſt no more but what thou haſt got by cozen- words. 
ing and cheating; not averring that he was of any 
Trade, or that he had any Thing; not actionable: Per Cur. 


Pierceſan verſus Hulls. 


E aſſign d of a Judgment from Common Pleas, that c,;,uce 
there was a Miſcontinuanec, the Continuance being from may de from = 
one Day to another in the ſame Term; which, as was urged, — 
could not be, Term being but one Day in Law; ſed over- ame Tem. 
ruled; another Error was, that the Time of Imparlance was 

to quind Paſch. inſtead of a Die Paſcl. in quindecine Dies, 

quod etiam fuit rejectum per Car. e 


Moiſy 
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Moiſy verſus 


—— for r for Goods had from Plaintiff, without ſaying 
ſaying fold. ſold, and that moved for Exception, but over- ruled; for A 
Holt it would lie for Rent or Bond. 


The King verſus Burrough of Abingdon. 


Salk. 431. T — J a Return to a 22 the ring whereof waz | 
Mandamas. u Affidavits ſeveral Burg cies, that it was 

— med by the ie or in the Name of the major Part of - 

by th . . Cor 

Mayer, wich poration, without Conſent of them; it was agreed the Re- 

he SIS turn ought to have been by Conſent of the Majority of 

e portion, it ought o be cee by the whole dee 
Sheriff © poration, it t do be Je whole ion 

diſavow 2 Re- that is by the Majority of them: And Hole ſaid, if a Wit 

rurn made by comes to Sheriff, and another make a Return to it in his 

fon in his Name, the Sheriff may come and diſavow it the ſame Term, 
Name the but not in a ſubſequent one. Dy. 182. So here will be two 

kme Term. Queſtions in this Caſe. 1/7, Whether we ought to admit them 

to diſavow this Return? 2dly, In caſe we do it, whether they 

FF 

avit, how that Fact ſtands, is without Example; but we 

will handle that Perſon roughly that ſhall make a Retumin 

the Name of the Majority without Conſent ; for as they can't 

make a Return, tho they are the Majority, without the 

Mayor ; ſo Mayor cannot make a Return without Majority 

of them; and the Return muſt come by Mayor's Hands into 

If by Charter Note; By their Charter are impower'd to proceed to 
Hann an Election on ſuch a Ap? per Holt & Turton, if they 

ticular Day, do not chooſe on that Day, they cannot do it the next Day, 
nothing will for they muſt purſue their Patent, and that gives Power on 

excuſe it. for one Day; and tho the Mayor be ſick, fo as he cannot of · 

ficiate that Day, there is no Remedy; and Tartos ſaid, that 

in ſuch a Caſe they were forced to petition, in Caſe of Cor- 

poration of Norwich; and they ſaid, they had known a 0 

warranto gone againſt a Corporation for chooting at another 

Day. But right, then King's Serjeant, and fince Loid 

Keeper, was ſtrong againſt this Opinion; and at wy Lok In- 

U naticn 


3. 


the Corporation, for they ought to anſwer the Writ, to I 


— — n 8 
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formation was filed againſt the Mayor for making a falſe 
and undue Return; and the principal Point was not de- 
termined. 


Nite; Kirk was brought up by Rule in Hopes of being Count 
paid, his Trial having been put off as elle, and Lak bail in Ala, 
12. 1 Bulſt. Egerton and Farriugton was quoted, but * 
Court remembred Coke's Saying in Bulſt. That they had 
power to bail one in caſe of Murder, but he would not exert 
it without ſpecial Command from King; and that Hale uſed 
to ſay it rarely or never ought to be done; ſo he was re- 
manded, there being two Indictments of Murder againſt 
him. 


King verſus Fuller. 


T was a Conviction upon Statute of 8 V. 3. c. — the 
| Complaint was laid to be made on the thirty-tirſt of March, 
and Conviction was on the third of April, and was, that he 
odo habet et adhuc ten:t ; and for this it was quaſh'd, for 
that a Fact on one Day could not be on another Day. 


Burch verſus Scory, at Niſi prius, coram Holt. 


Rover for Goods; to which it was pleaded by Defend- Sale in Mar- 
- ant, that he had bought them in Market overt. Hol: : —_ _ 
You muſt prove the Sale in Market overt, and at a conve- venient Time. 
nient Time. If Goods be bought upon Liking, the Vendce + 
mult return them, otherwiſe his detaining, or not ſending 
them back, is ſufficient Evidence of a Liking ; fo if he de- 
clares his Diflike, but after _ of them; ſo if Goods be 
ſold on Liking, and before the Day on which Party by the 
Agreement is to return them, he ſells or diſpoſes of all or 
Part of them, it is a Liking; and Time of Liking or Diſ- 
liking of Goods is eight Days by At of — _ 


Hart verſus King. 


A Bill of Exchange was proteſted, and loſt, and Afton Sit Fx 


brought againſt Drawer; and it was proved that De- agg 
fendant had own d he had drawn the Bill; and held good Bl d E. 


change the 
5 : e er r 4 | 8 4-3 
the Drawer liable ; and Notice ſhould be given of the Proteſt to Drawer in convenient Time. 
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by Holt; and he ſaid, that this being an outlandiſh Bill 
Drawer was made liable by the Proteſt ; but no Proteſt ne. 
ceſſary in caſe of inland Bill: And that to make gil 
payable to one's Order was the fame as if it were to 
him or Order; and he faid, that if Defendant could 
make i: appear, that he was at any Damage for Want of 
Notice of the Proteſt, as if Drawee had failed in the met 
Time, Gc. it would be incumbent upon Plaintiff to proyy 
Notice given of the Proteſt in convenient Time. 


Bignoll verſus Rogers. 


Debt gain N Debt againſt Sheriff of Bucks, for the Reward gixen 
Und wen. 1 by the Statute 6 G 7 V & A. to thoſe that ſhould di 
on Conviction cover and convict Clippers and Coiners. Note; Here Plain- 
c_— tiſt had a Certificate from my Lord C. J. Holr, who tried 
© the Malefactor, of his having been convicted on the Plain- 
tiff's Evidence; which being produced, tho under my Lord“ 
Hand, yet it was proved by my Lord's Clerk to the Jury, 
Judges Hand And here Holt held the Demand of this Debt of Sheriff, after 
oa Conmext® the Certificate, did attach the Debt upon him; and that the 
:0 be prov'd. Money was to be paid out of the Profits of County, or, upon | 
Failure thereof, out of Exchequer; and that in fuch Cafe 

the Action would lie againſt the Sheriff's Exccutor, becauſe 
given by Act of Parliament, and attached in Teſtator; but 
tor the Penalty given by the Act againſt the Sheriff for De- 
fault of Payment, that ſhould not affect the Executor; and 

that if Sheriff pay d the Debt and died, it ſhould be allow d 
to his Executor. ; 


ane of Holland an Attorney of the Court inform'd his Client 

put in within that he had entered up Judgment two Years before, but 

a Week, elſe could not ſue Execution, by Reaſon of Writ of Error pen- 

2 ding, when in Truth there was no Judgment entered; and 

charged of for this notorious Practice was ordered to anſwer Interroga- 

cure. tories; and here it was agreed, that if Interrogatories be not 
exhibited in a Week, the Recognizance entered into for an- 
ſwering them is diſcharged of Courſe. It was likewiſe a. 
greed by Court, and Sir Sam. Afhtree, Maſter of Crow!- 
Office, that in all Caſes the Party has four juridical Days to 
anſwer the Interrogatories, tho they be exhibited in Vact 
tion; but if he does not anſwer in that Time, he is to be 
committed upon Motion. 


4 | | | | Per 


bear that many Lords would repa 
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P. Holt ; If a Man be excommunicated, a Prohibition 
Mall affoile him. 


Anonymus. 


IN Trover the Cafe was this; the King's Orders were iſſued Trore 
[ upon disbanding of the Army, that each Trooper ſhould 
retain his Horſe ; and this was againſt a Captain, who in 
Preach of the ſaid Order had taken the Trooper's Horſe; and 
held that Trover lay for the Trooper in this Caſe; for tho 
before the Property were in the King, yet by the Order it 
was veſted in the Trooper, he having the Poſſeſſion at that 


Time. 


King verſus Laurence. 


A Information was filed againſt him for writing a Letter Information 

to Sir 7ohn Pigot, deſiring him to moderate his Zeal, ———_— N 

for that the King, meaning King James II. would be foon 

reſtor d; and that for further Satisfaction herein, he would ſoon 

ir to him to France ; what 

to do he might gueſs: And being found guilty he was fin d 
twenty Marks, and committed till Payment. 


Steward verſus Floyd. 


PON Writ to Sheriff he firſt made Warrant to Bailiff Au againt 
of Liberty, and after to his own Bailiff, who arreſted Sheriff for 

the Party, and ſuffer d him to eſcape, and then Sheriff re- Return. 

turn d mandavi Balivo; upon Affidavit of Fact Sheriff was 

order d to attend, and agreed Action lay againſt Sheriff for 

falſe Return, as aon eft invent”, Oc. and his Amercements 


King verſus Slaughter. 


E was indicted upon 5 El. for uſing the Trade of Felt. es 

monger, not having ſervd ſeven Years to it; and it The Trade of 
was moved to be quaſh'd, for that it was not a Trade known * Feltmonger 
at Time of making the Statute. Vide 2 Cy. 499. That 
Hemp-Dreſſer was not a Trade within the Statute. But af- 


1 — 
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rice 1 Sid. ter a Rule Niſt had been obtained, Holt faid that it wg, | 
858 for a Jury to try whether it were a Trade then or not; an F 

why not as well as try a Preſcription, and therefore a "op 
gainſt quaſhing it upon that Exception; and he affima 
that the Trade of Wook-comber was within the Statute, th, 
Contrary had been adjudged, 4 Fa. 2. OT” 


Trevamon verſus Tooker. 


Judgment a- Plain Miſtake of Clerk in entring up of Judgment 
A amended in the next Term, by Conſent of Party 
whoſe Advantage the Miſtake was; Ex motione Carthee. 


King verſus Tooley. 


Motion for E had been a Mayor of a Corporation, and declined 
— ſwearing in the Mayor Elect; and after a peremptory 
— 2 Mandamus an Attachment was moved for againſt him, upon 
tory Manda- Affidavit that he kept out of the Way, fo that there could 
— not be a perſonal Service made to him; and that Writ had been 
left at his Houſe ; and ordered he ſhould ſhew Cauſe, 5c. 
Ante p. 257. And Difference taken betwcen this and the Caſe where 
Money is to be paid on Award; for there there ought to be 
perſonal Notice before Attachment; ſed quere, if it be not 


par ratio. 
Dillon verſus Walcott. 
| On Reverkal HE Defendant's Attainder of High Treaſon being le- 
— Trea- versd for want of Words ipſo diente in that Part of 


fon, the Ter- Sentence, which concerns the Burning of his Bowels; and the 
—_ Judgment of Reverſal being affirm d in Parliament, Reſtitu- 
4 tion was awarded by K. B. in Ireland, without any &i. Fa. 
Ante p. 96. againſt Tertenants of Patentees of alcotts Eſtate; and 
Writ of Error brought into K. B. hither, and this clearly 
allow'd to be a good Error. But Northey, ſince Attorney 
General, excepted againſt the Writ, becauſe it did not appear 
by it, who were Parties to the Award of Reſtitution; for if 
the Award of Reſtitution be revers d, there muſt go a &i. Fu. 
againſt the preſent Tertenants, which cannot be if it does 
not appear by the Writ who they are. : 


= — And 
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And concerning awarding Execution in Ireland upon Re- Ante p. 225. 


cerſal or Affirmance of Judgment in Fxgland, were quoted 
JL 118. 3 Keb. 44. T heſaurus Brev. 165. and that Chan- 

cerv cannot impower the Courts of Ireland by Mittimus, 
wore cited Kel. 29. Fang b. 393. 


. is in Execution at Suit of B. and charg'd with Action at & pern 

Suit of C. who obtains Judgment; he ought to charge in Ex- Execution, 
ecution by Committitur, and not by Ca. Sa. but he may have _ 1x 
Fi. Fa. but . if, after he has charged him by Commintitur, © 
he may have Fi. Fa. he continuing ſo in Execution: By 
the Satute, if one in Execution by Ca. Sa. eſcapo, Plaintiff 

may ſue Hi. Fa. N 


Action for Words was laid in London; and an Affidavit Venue Chan- 
for changing Venue was, that if any ſuch Words were ſpoken 1 
by him, they were ſpoke in the County of Lancaſter, &c. Dan = - 
and becauſe the Court could not order a Trial there, it being latine- 

a County Palatine, they changed the Venue into the next 
County, ig. into Tork; tho' the Proof lay all upon the 

| Plaintiff, who had all his Witneſſes in London; and that 
Defendant could not prove a Negative, ois. that he had 
not ſpoke the Words, otherwiſe than indirectly, by producing 
thoſe that were in the Room at the 'Time; and that they 
did _ hear any ſuch Words, or that no ſuch Diſcourſe 
was, IC 8 


| Declaration in Ejectment had been delivered to one to Fjeftmenr 
i whom the Keys were given to let the Houſe; and per C 45 pa ag 
| not good, becauſe it ſhould be to the Tenant in Poſſeſſion; had the Keys. 


and he is only a Servant, and Plaintiff is not without Re- 
medy, for he may fign a Leaſe on the Land. 


Dair verſus Earl of Stamford. 


* A 2988 Shower moved ger a Prohibition to the Motion for 
ourt hancery, upon a Writ of Sequeſtration out of — 4 
that Court, whereby Lands were ſeque fired ; and ſuggeſted 88 5 
that the Chancery was only a Court of Equity, having only 
_ Juriſdiction over Perſons in caſe of Diſobedicnce to their De- 

crees, and not othe. wiſe; and he affirm'd, that tho' it were 

calld the High Court of Chancery, yet if it ſhould go a- 

gainſt Law, or exceed its Juriſdiction, they were under Con- 

trol of K. B. for they * Habeas Corpus will deliver one 

4 il 


— ga SS 
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illegally committed by them: And he ſaid, that at firſt theſ 
ſort of Sequeſtrations were only granted in cafe of per, a 
Duty concerning Land; but they ought not to ſequeſte 

Lands for Debt ariſing upon a perſonal Contract not Fo. zoom 
ing the Land ſequeſtred. 

Holt: You move for a Stranger to the Bill and Anfiyc 
and Proceedings in Chancery; and therefore you muſt tak. 
your Remedy at Law: You don't tell that you have brought 
Freſpaſs againſt this Sequeſtrator, and that they ſtop you by 
Injunction out of Chancery; and no more was done in this 
Matter. 2 

Note; 1 have heard the Maſter of the Rolls ſay, that that 
way of Scqueſtration ſeem d now to have the Countenance of 
an Act of Parliament, for that the Statute of —JF: z. did ne- 

cite it, and allowd it. Vide Statute. 


King verlus Taylor. 


Information Eave was granted to file an Information againſt one for 
1 offering to buy Votes, in order to Election of Par- 
Parliament liament. 

King verſus Chaloner. 
5 Mod. 446 Halener was convicted upon the Statute of 3 CG 41. 
Carth. 301, , & DM. c. 10. of Deer ſtealing, upon an Information 


2 378. Cxbibited againſt him before a Juſtice of the Peace for bil- 
Conſtable re- ling ſeversl Fallow Deers, Gc. contra formam Stat. by which 
8 he had forfeited 30 J for each Offence ; that upon Non pay- 
the County at ment Warrant was illued againſt him, directed to all Con- 
large; ill. ſtables of the County, to have the Money levied by Diſtreß; 
and the Conſtable of Dale, which appear'd to be another 
P:riſh than that where C. was an Inhabitant, return'd that 
he had nothing in Dale, or any where elſe in the County; 
whereupon the Juſtice committed him to Priſon for a Neat, 

and to ſtand on Pillory. All this appearing on Hahcas 
Corpus, 5 
Eyes moved to have him diſcharged; for the Foundation 
of the Commitment is his having not wherewithal to ſativiy 
the ſeveral thirty Pound's in the fame County ; and that 15 
to be made apparent by a Warrant to levy the ſame, which 
if illegally awarded or executed, the Commitment is illegal; 
and all, that ſhews want of Diſtreſs here, is the 3 


— 


Guntiable of Dale, that he hath no Diſtreſs in his Pariſh, 
or in the County, 4 Matter not lying in his Knowledge far- 
ther than within his own Pariſh. ga 

Another Exception was, that the Conviction was on the 
eichth; at which Time he might have ſufficient whereupon 
to levy the Penalty, and the Warrant not made till ſeveral 
Das after; and by Statute he is not committable, but for 
want of Diſtreſs immediately after the Conviction; and there- 
fore the Warrant ought to be made immediately upon Con- 
viction. Jdeo this Warrant illegal. 


And it was agreed per totam Curiam, that he was not to 


be impriſon'd, but upon Failure of Payment and Diſtreſs. 

Sir Barth. Shower and Northey contra; there is no way 
for Juſtices to know the Want of Diſtreſs but this; they can- 
not direct their Warrant to Sheriff who is the univerſal Of- 
fcer of the County, becauſe he is no Officer to execute a 
Warrant ; but their proper Officer is a Conſtable; and the 
Warrant being directed to all Conſtables, and delivered to one, 
it is the ſame Thing as if it were deliver'd to every one of 
them in particular ; and the Juſtice cannot enquire by Jury 
as a Sheriff may, whether the Offender has Diſtreſs or not; 
ſo there is no other way but this which has been taken. 
And a Conſtable indeed is not compellable to execute a 
Warrant out of his Vill, but may lawfully do it if he 
pleaſe, and ſhall upon Not guilty in falſe Impriſonment give 


ſuch a Warrant in Evidence: And if an Inhabitant of Clerben- 


«ell commit Felony in Hlington, it is a good Exception to 


an Indictment againſt him, that he of Hlington, &c. in 
County of Middleſex did, &c. Egerton and Morgan's Cale. 


Or if that be againſt us, it will be well enough this way : 


All the Statute requires is, that Juſtice of Peace may make 


his Warrant to levy, Gc. by Diſtreſs; and fo any Man, to 
whom ſuch Warrant is directed, may execute it, and is a good 
Officer to that Purpoſe; and fo this Warrant ſhall be taken 
to be made to this Conſtable, not quatenus Conſtable, but 
qriatenns a ſpecial Officer for that Purpoſe ; and if he made 
a falſe Return, they have their Remedy againſt him by 


Action: And can it be imagin'd they ſhould ſtay for a Return 


from every Conſtable in the County, for the Statute impowers 
to detain the Offender for two Days, that in the mean Time 
they ſhould know whether he has Diſtreſs; which ſhews it muſt 
not appear by Warrant, and Return thereof from every Con- 
ſtable in the County, for that is not practicable in ſo thort a 
Time; and this being a Penalty, it lies upon the Offender to 


exempt himſelf thereof, by ſhewing where he has a Diſtreſs. 


Hott: 
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Holt : Your Commitment is not purſuant to the Statute. 
for that is indeed that there ſhould be a Warrant mage by 
the Juſtice to levy the Money by Diſtreſs, and a Retum 
thereof made; but not, that if it ſhould be return'd, tha: 
he has no Diſtreſs, that thereupon he ſhould commit him 
and here the Commitment is a Judgment; and therefore 
you ought to be ſatisfied that he has no Diſtreſs, and make 3 
Record thereof, and fay, For as much as it does appear unto 


me, that he has no Diſtreſs, I do hereby, &c. Vide Dogor | 


Bonham's Caſe, 8 Co. For what Authority has the Conſtable 
of Dale to return that he has no Diſtreſs in the County at 
large. No doubt a Warrant to all Conſtables is a Warrant 
to every particular Conſtable, and every one of them i; 
bound to execute it in his particular Juriſdiction. And when 
a Warrant is directed to a Conſtable by Name of a Conſtable, 
it muſt be intended to be directed to him as Conſtable. 
Gould ſecm'd to incline, that if this had been a Warrant di- 
rected to the Conſtable of the Vill where the Offender liy's, 
and he had return'd that he had nothing in the Vill, it 
would have been well. But the Prifoner upon this Exception 
was diſcharged. 


Colour re- Per Holt: If in Bar Defendant fails of giving Colour 

mediedby Re- here it is neceſlary to give Colour, that Omiſſion is reme- 

ON diable by Plaintiff's Replication ; for he ought to take Ad- 
vantage of lack of Colour before he replies. 


Stringer verſus Aliſon. 
Teta s. DER Cur, where any Thing is ſet forth to be in K B. 


Where Cou® Lor Chancery, it ought likewiſe to be ſet forth where 
be ſer forth. thoſe Courts were kept; and 27 H. 6. 10. a Writ was abated 


* 


for want of it. 


Newton verſus Rowland. 
Attorney Ex- EBT againſt an Attorney as Executor, who pleaded 


* his Privilege, &c. and upon Demurrer it was urged 
* ker for the Defendant, that the Reaſon of Privilege in that Caſe 
was in reſpec of his perſonal Attendance, which was equal 
whether ſued in his own or in ater droit; but per Holt, the 
Authorities are of the other Side in this Caſe; and Plaintifi 


Earl 


had Judgment zii. 
I 
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Earl of Kent verſus Malters. 


N Trover for ſeveral Loads of Wood, and Judgment by wir of En- 
] Default, and Writ of Enquiry executed; it was moved quiry fer afide. 
to {ct alide the Writ of Enquiry, upon 4fidavir, that She- 
ri refuſed to receive any Evidence of the Value of the 
Wood, but directed the Jury to find the full Damages de- 
clared of; and for that it was fet aſide, upon Payment of 
Colts. 1 
And in this Cafe Nort hey ſaid, that Lord might cut Trees 
on Copyhold, by general Cuſtom of Copyhold ; or elſe, it 
it were Copyhold in Fee, that Wood could never be cut; 
which would be inconvenient. 

But Hoſt: Sure he cannot, for the Copyholder has the 
ſame Intereſt in the Trees that he has in the Land; and I 
always have taken it fo. | 


King verſus Patting. 


E being convicted of a Riot, before Judgment upon On Convic- 

1 the Poſtea returned, moved to ſubmit Ju a Fine; _ mers = 
having ſhewn by Afrdavits, that the Riot was in reſiſting a Fine ra 
one, who, by Pretence of Proceſs of the Admiralty, would charged. 
ſeiſe on Goods he had diſtrained for Rent, he was diſcharged. 

And per Cur, the Poſtea ought to be returned the next Term 
after the Trial. 


Per Holt : Upon Writ of Error from Common P if On Error, if 
the Record certified be faulty, of common Right 1 
tiorari may go to certify the right Record. of C. B. be 


Chanler verſus Driver A 


A Submiſſion to an Award being by Rule of Court, Mowntc- Before Anach- = 
gue moved for an Attachment for Non-performance. Cur fe N rn 
There ought to be 4ffidavit of Award demanded, (5c. and formance of 
we never grant an Attachment for Non-payment of Money Ad. . 


| ** : davit muit be 
= Ama the tt Day, tho the Defendant be to do f is being 


4 M 


Worley 
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Worley verſus ——, 


e en- IT was found b Verdict, that a Warrant of Attorney was 
Wa forged; and udgment entered — to it was ſet 

rant ws. gory pot aſide upon Motion. 

ney ſet aſide. 

Fine muſt be Per Holt: A Fine ought to be abſolute, and not condi- 

abſalute tional; and therefore a Fine, unleſs fuch a a Thing be done 
in futuro, is void. And by Common Law, a Fine for Non- 
repairing of Highway was for the Default in not repair- 

Vide Keyl. ing the Highway, and ought to be 42 but by a late 

£ 3% Statute the Fine is to go towards the R epair. 


Ae p 316 Per Os: When a Man pleads a Record, he ought to ſhew 


L. where it is, that Court may have it; as if a Record of 


dee K. . be pleaded, to ſhew it is opud Ii fun ian in 
where it is. Cm Midd. 


Corps ven us Kitchen Hall. 


Bail additional NAI L was put in in Mich Term, and excepted again, 
of what Term and additional Bail put in in "in Hale Term; ag the 
— Doubt was, if the additional Bail were of Mich Term; and 
ſome ſaid the Bail muſt refer to the Return of the Writ; 
and others would have it refer to the Recognizance entered 


into. The Miſchief would be in this Caſe, to make the Bail 


refer to Mich Term, that if Bail had aliened bona fide in 


the Interim, to have the Land charged with the Recogni- 


zance by that Relation. 

Hl: It has been an old Queſtion, whether Bail in this 
Court be liable from the Time of the R 
from the Time of the Judgment; and Court here ordered 
Proceedings to ſtay till they had conſidered of it. 


or 


Sherwin verſus Sir Walter Clarges. 


HEN it does appear 
vexatious, they will not grant a Trial at Bar in E- 


t, without naming a ſufficient Plaintiff. 
And by Favour of Court one may have a Trial at Bar, 


5 
tho be in forma Panperis. Per 


to the Court that a Suit is 


| 


Ry | 


2 
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F agg him to the Place of his laſt legal Settle- be ſent to his 
ment. laſtsettlement 


Richardſon verſus Williams. 


Erdi& in a Civil Cauſe may be given in Evidence in Verdict in a 
V a Criminal Cauſe; but not vice verſa; and Court . 
ſud, they would hardly grant a new Trial, where a Ver- in Eride ce 


diet might become Evidence in a Criminal Cauſe. 22 criminal 
5 dice wer ſa. 


Shoot verſus Higgs. 


AIL upon Writ of Error cannot diſcharge himfelf up- Bail in Ecroe 
BN Cunning bs Priznipal. OD — 
| on Surrender of Principal. 


King verſus Warburton. 


upon for Non-appearance of Defendant, a new one can- 
not be without a new Rule; for the firſt was executed; 
and here the Court gave a new Rule, upon Payment of 


Orby verſus Pullen. 


N Avowry was, that J. S. being ſeiſed in Fee of ſuch Arowry for a 
and ſuch Parcels of Land, did by his Deed, &c. grant — 41 
2 Rent. charge of, Sr. out of them per nomind, Cc. inter the Lands 

alia, &c. and the Exception taken was, that the Avowant charg d ſhoukd 
ought to name all the Lands charged, and not by Way __ 
inter alia; for the Defendant might then plead Entry and 
| Sufpenfien, Extinguiſhment, Gc. in Reſpect of the Parcels o- 

mitted; and it would be ſo in an Aſſize, for there all the Land Vide 7 To. 
muſt be put in View, and the Tenants all named. 3.4 

But it was offered contra, that indeed where the Grant is 
out of ſeveral particular Parcels in ccrtain, there thoſe Parcels 
ought to be certainly named in the Avowry; but where the 
Grant is general, there it will be enough to name one Place 
certamly, with An inter alia. Vide Co. En, 592, 2 39. 

— inch's 


— — ß 2 
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Finch's Caſe. 5 Co. 69. 1 Co. 54, 143. Hearn's Pleader 761. 
1 Saund. 189. 2 Saund. 195. Thomf. Ent. 273, 276, Win 
951, 979, 1013. 

And faid, that Multitude of Precedents would make a 
Law. 3 Cr. 326. Cr. Car. 520. and Bredon's Caſe ; but ny 
to approve of the Exception; for he ſaid, that in Avowry 
it would be ill to fay that he demiſed ſuch Land 1 
alia. Vide 2 Cr. Story v. Corbet. 


Duke of Ormond verſus Jreland. 


eplevin gone} follow the Suit with Effet; after 
Sat fe 1 an 1 in the Exchequer, whereby the Pro- 
ccedings were delayed. But per Cur, that is no Forkizn 
of his Bond ; nor nothing elfe is, but abſolute Determination 
of Suit, as Nonſuit, Non prof. &c. 


Jenniſon verſus Ellis. 


; ANT of Original was aſſigned 

yang tie a ginal certificd being of another Term than the Pla 

cite, no Ori- cita, and no Continuance, the Court would not allow it for 

ginal. an Original. Cr. Car. 281, 272. Nele. 108. That it muſt be 
„ We ne TRnng rs 

leaſt pending the — 


King verſus Adin 


was againſt three jointly, and Noz entered 
ks wes xa hve ly gut the or 
'6 Ed. 3 3. 31. 2 Cr. 211. Co. Ent. 172, 650, 676, 303, 699. 
that Nn 
is no Releaſe as to the Reſt. Hill. 3 V. & M. Rot. 755. 
vide Hob. 70. 


Vote. Per Holt. The Haſtings is the Count 
London, and Sherift may grant Replevin out 
by the Statute of V. 2. 


it as ſuch 


Pierce 


Mer 


mg was given to Officer conditioned, that Plaintiff 


for Error; and the Ori- 


Court in 


| 
| 
| 


18 for Reſcous of one taken by Proceſs of 


— 
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Pierce verſus Hutcheſon. 


EBT was brought upon a Bond for Performance of 3 4 ©: Per 
Covenants ; Detendant pleaded in Bar, that for all formance of 
the Breaches till ſuch a Time he had brought Covenant, enen 
and recovered Damages, and that there was no Breach ſince 
that Time ; and Demurrer ; and Judgment for Plaintiff; for 
by the very Plea the Bond was forfeited. 'Tho' Carthew ob- 
;:tcd, one might wave the Benefit of a Forfeiture of a 


| Bond, as well as the Forfeiture of a Copyhold Eſtate, Cc. 


and the Bringing of Covenant was a Waver of the Forfci- poſtea Paſch. 
ture of the Bond, and ſo a Bar. But per Cur, even in Equi- 12 W. z. 
ty it would be no Bar till Satisfaction; as if two be bound in Nang , Or- 
a Bond, Judgment againſt one is no Diſcharge to the other ery. 

for ction. 


before Satisfacti 


V pon Occaſion of a Diſpute between Mr. Harcourt, Se- Ruleof Court 
condary of the Crown-Side, and the Lady A/, about the 


duc Inrollment of a Deed, a Rule of Court was made, that 
all Deeds ſhould be inrolled on the Plea-Side, and acknow- 
ledged in the Face of the Court. 


— verſus Goudier. 


| Avowed as a Bailiff for Rent; his being Bailiff not b,, , 
, traverſable : Per Hole. . WY I 


King verſus Shortell. : 


Marſbalſea, ſaid to be returnable apud Weftm in Cm 
Surrey; and for this it was moved to — * Court 
would not intend but that there was a Place called J/eft- 
miſter in Surrey ; therefore would not quaſh it. 


Philips verſus Biſhop of Salisbury. 


WO Jointenants of an Advowſon by Deed made 2 
FIC bb to preſent by Turns; nd cher e ben 
granted over his Share; Grantce preſents in his Turn, and — &, ny 

4 N the tion of it. 
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the Biſhop refuſed to admit his Clerk; whereupon Grant, 
alone brought a Care 1impedit. , 

Carthew objected, that the Inheritance of an Advoyg,, 
was in its Nature indiviſible, and as intire as that of a Villein. 
and that if two Jointenants of an Advowſon agreed to pro- 
ſent by Deed in their Turns, ſuch Agreement would work 
no Severance of the Jointure, but that remained ; but if one 
of them after diſturb the other, his Remedy was by Core. 
nant ; and quoted 2 Mod. Rep. 97. And he faid, that doubt- 
leſs one Jointenant, or Tenant in Common of an Advowſn 
might make a voluntary Partition of the Right; after which 
they ſhall have ſeveral Writs of Right of Advowſon for 
their ſeveral Moieties. F. N. B. 62. It there be two or 
more Coparceners of a Manor, they may make Partition 
to have one Part of the Demeſnes and Service to one, and 
another Part to the other; and the Advowſon by ſime 4. 

greement to be by Turns; it will be appendant to their re- 
ſpective Shares. 6 CY. 12. 2 Rel. Ab. 255. Fitz. Tit. Ouare 
impedit, pl. 170. Co. Ent. 496. and accordingly it was ad- 
judged for the Plaintiff at another Day per totam Cnria. 
2 Inſt. 362. Dy. 29. Plocud. 154. F. N. B. 62. 10 H. 4. 10. 


„ 


Co. Eut. 496. 
King verſus Higgiſon. 
Mictrial. INdictment was for Maintenance, concluding contra for- 


nan Stat generally, and the Mittimns, whereby the Re- 
cord was ſent to be tried in the County Palatine of Cheſter, 
was to try an Indictment for Maintenance coatra forman 
Hat of H. 8. And Maintenance being made penal by the 
Statute of Articali ſuper Chartas, and of — R. 2. c. 1. It 
was held the Matter was not duly tried, their Power by 
the Mirtimzs being confined to Maintenance by Statute ot 
H. 8. and the Indictment being at large: Per totam Curiam. 


In an Action ſar Caſe, for falſe Return to a Mandamns, 
* againſt the Mayor and Aldermen of Norwich; it was ob- 
jected, that it was not alledged that it belong d to them 
to obey the Writ ; but per Cur, by their alledging a Rez- 
ſon why they could not obey the Writ, they admit that. 


Per Cur The Child ſhall follow the Settlement of its 
Parent, unleſs he gains a diſtin& Settlement; and before 
> Statute of 1 Fac. 2. an Ideot could gain a S- 

4 22 
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— 
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‚äC 
— — 


Gor till then Notice was not neceſſary; but ſince he ſhall 
fellow the Settlement of Father. 


The King verſus Inhabitants of King ſtan Bowſey. 


poor Perſon was ſent by Order of two Juſtices from Poor 
FI Pariſh of St. Michael to that of K. B. and upon Ap- 822 _ 
peal the Order was quaſhed. And Per Cur”, that Judgment quaſhed, ti 
ſhall not bind the Pariſh of Sr. Michaci from ſending him only final 
to another Place of Settlement. to Pariſh 


as 
Con- 
cern'd. 


King verſus Hoskins. 


Xception was taken to an Indictment for Reſcous. 1/f, Poſtea Mich. 
E. Becauſe it was ſaid, that it was without Confent of 4 
Sheriff; but it might be by Confent of Bailiff or Plaintif. io of the 
Kd non allocatur. 2d Exception, becauſe the Arreſt was not Fler. 
laid to be before Return of Writ; which was allowed good; . — 
and Holt upon this Occaſion ſaid, that a common Fine for Arreſt muſt be 
a Reſcous was four Nobles ; and Gould ſaid, that in Com- — 1 
mon Pleas they would have the original Action tried in a tun of the 
feign'd Iſſue, before they would let Action for Reſcous go on. Writ. 


Pariſh of Bloxom and Kingſton. 


AN Order of Seſſions was quaſhed, for that it was, that Onder quat 
1 the Perſon was likely to become chargeable, Agar 1g - _ 
are credibly informed. certain. 


Pariſh of Grindon in Northamptonſhire and O- 
vercott in Warwick. 


Conditional Order was made, in caſe the Court of K. B. Order condi- 
ſhould be of Opinion, that, where a Servant was hired fonalquahes. 

at a Fair ten Days after Mich. till Mich. next, ſuch Hiring 

and Service did gain a Settlement, then, &c. and for this 

the Order was quaſh d. 


Huſey 
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Huſſey verſus Fiddall. 


Indebitatus Rror of a Judgment in Common Pleas, in an 7,4; 
Ae by + Aſſumpſit by Aſſignee of a Commithoner of B nkrupt; 
| Commiſſioner and the Exception was, that it was for Goods ſold aftc. 
ol Bankrupt- Binkruptcy committed; and the Action ſhould be Trover 
2 1 and Debt would not lie therefore, becauſe Trover might 
Bankrupecy. be brought for it again. But Halt; they may avoid the $11 
if they will, and bring Trover for the Goods; but if they 
bring the one, they ſhall not after bring the other. By Act 
of Bankruptcy the Property of the Goods is in the Bank- 

By Bankrupt- rupt's Creditors; and if it be a Choſe in Action that is af. 

cy the Proper- ſigned, the Aſſignee is to have the fame Remedy for it a 

149 the Bankrupt himſelf might have had; as if it be Money 

Afſignee has received to Uſe of Bankrupt, they are to have ſuch Re- 

| the lame Re. medy as he might have had for it; and without Doubt 

— the Action well lies here, and even a general Indeb' would 

have had. have done. 

Northey, at the Bar: If a Man receives a Thing to my 
Uſe, I may ſay that it was received to my Uſe, and bring 
the proper Action in ſuch Caſe; or, without any ſuch Sug- 
geſtion, bring Trover. 

2 Holt: Inde bitatus was brought for Money received upon 
Afſumpſit for an uſurious Contract, but held it would not lie; and Keel- 
— =" ing would allow it againſt Receiver or Factor, but Hale 

| ous Contract Would not; by my Conſent it ſhall go as far as it has gone, 
will not lie. hut not a Step farther. It has been held to lie for a Fine 

by Cuſtom ; but ſure that was hard, for it was to leave 

Vide Sid. Matter of Law to a Jury. But on ſaid, ſome Strains 
723... had been in Favour of Remedy; he ſaid, that if a 
for Rent re- Man, pretending Title to my Land, receives my Rent, and 
ceived from a gets my Tenants to attorn to him, an Jzdeb had been 

Perſon's Te. maintain'd for the Money; which Holt agreed; but faid, 

that had been very hard too. 


Common Bail One ſummoned before a Judge, to ſhew Cauſe why com- 
being regula” mon Bail ſhould not be taken, did not come; whereupon 4 
KA — * Day was given for him to come, or elſe that common Bail 
above 10%. ſhould be; he comes before the Day, and conſents to com- 
not to de mon Bail, which was accordingly filed; and at the Day 
came to make Oath of a Debt above 1010. 4 of Cu, 

ought not to be received, Bail being regularly fil 
7 


In 


„ — 
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In the Caſe of the Information againſt the Town of Hart. Information 
lad. after it was filed, at another Day the Court was moved Gay agg 
ks ſtop it, if there were not Security for Coſts according payment of 
to the late Act of Parliament. Holt: | doubt me you are Outs, fall 
too late after the Information filed, eſpecially by Motion, PP 
but perhaps you may plead it. | 


per Holt, at Niſi prins: If a Ship be inſured under Cap- Captain of 
tain 7. S. the Part- owners may change the Captain without * gut = 
Notice to Inſurers. Quere tamen, for it might be, the Conti- changed with- 
dence and Knowledge of the Captain might be an Encourage- out Notice to 
ment to the Inſurers. !oluress. 


Anonymus. 


TH E Solicitor General moved for Leave to enter a Mn A fecond In 
proſ. upon an Information, in order to file another; —_— — 

and Sir Sam. Aſbtree, the Maſter of the Crown-Office, ſaid, gr& be dit 

the Courſe was to come to him, and pay Colts upon the In- charged 

formation, and then to enter a No prof. And per Cur, 

you ſhall not file a ſecond before the firſt be diſcharged. 


and Deer: 


A Prohibition was moved for to the Conſiſtory Court of Libel for frau 
Landaff, where Libel was for fraudulently taking a- _— . 

way a Will that was proved with them there, in order to Will which 

cheat Legatees. Gould : Here is a Will properly lodged, bad been 

and if any fraudulently takes it away, what Remedy havc — 

they? for an Indictment or Information will not reſtore them 

the Will; and Detinue will not lie for them, becauſe they 

have no Intereſt in it. Turton accord. Holt contra; The Pro- 

bate is Authority enough for them to go on, tho the Will 

be loſt; and the Offence need not go unpuniſhed, for they 

may have Indictment or Information; and this is not like 

Cafes of Beating in Church-yard, where Statute gives them 

Power, tho' it be puniſhable at Common Law ; nor Beat- 

ing in the Church it ſelf, where they proceed pro reforma- 

hene morum only; and no Prohibition went. 


40 Oldhem 


Mortuary may 
be fued for 
in Spiritual 
Court, if Cu- 


| London Cu- 
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Oldham verſus Rightſon. 


Mortuary was ſued for in the Spiritual Court of Chi. 

ſier, and Prohibition was moved for, upon Suggeſticn 
that there was no Cuſtom to pay Mortuary in that Pariſh. 
and it was agreed, they may ſue for Mortuarics in Spiritual 
Court, if it be admitted there is any due ; but the Statute 
of Circuuſpecte agatis makes no more Proviſion for Mor. 
tuarics than it does for 'Tithes, or a Modus of them; and in a 
Suit for a Modrns the Cuſtom may be traverſed. Hb. 247. If 
in Suit for a 1Modns, the Modus be admitted, they ſhall pro- 
ceed; ſecs not. 3 Cr. 151. 2 G. 257. and 1 . & M. Brow 
v. Nite; it was a controverted Point, but then it was a more 
difficult Point to obtain a Prohibition, than it is now that Sta- 
tute give Coſts; and then Court would not grant a Prohi- 
bition, without Oath of the Truth of the Suggeſtion. 7id: 
2 Keb. $35, $67. where it is admitted they may fue for a 
Mortuary, unleſs the Cuſtom be denied. And Court was 
for granting the Prohibition, it being a doubtful Point, to 
have it ſettled ; and that the Being of Coſts ſeemed to be a 
notable Ingredient in the Cafe ; and the Statute of 31 H. 
provides they ſhall demand no more than they had by Cu- 
ſtom ; which tho it be reſtrictive of their Juriſdiction, yet 
ſhews they have Juriſdiction of Mortuary. 

But the other Side offering 4ffidavits of uninterrupted 
Uſage, Holt ſaid, that might be ſomething ; for tho there 
were a good Suggeſtion made, yet, if it appeared to them 
to be meerly for Delay, they would not grant a Prohibition; 
and that was the Reaſon of the Rule of requiring 4ft- 
davit of the Truth of Suggeſtion. 


By Courſe of the Court, after 4fidavits are filed on both 
Sides, and Day given for the Hearing of Counſel, there 
ſhall be no new ones read, but ſuch as are affirming the old 
ones; which ought to contain no new Matter. 


Per Holt: An Officer in London may take away ſome 
Parcel of Party's Goods to compel an Appearance; but it 
mult be a reafonable Parcel; and upon Attachment of 
Goods there, the Cuſtom is to leave them in the Partys 
Hands till the Matter be determined. 


5  Hamile 
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Hamley verſus Hendon. 


v Ovenant upon a Deed of Demiſe by Plaintiff's Teſtator Covenant to 
to P-fendant of ſeveral Parcels of Land, reſerving — — of 
Rent 3nd Suit of Court; in which Leſſee covenanted to jr; Mil. 
erind all his Corn and Grains that he ſhould ſpend in Do- | 
meſtick Uſe, at the Mill of Leflor's Manor; and Breach af- 
fiened, that there were 500 Barrels of Wheat ground and 
uſed in Defendant's Houſe which he did not grind at the 
ſaid Mill, or any Part of them; and to this a Demurrer. 
Oi. iſt, This Covenant, by Operation of Law, extends 
only to ſuch Corn as ſhould grow upon the Premiſſes, and 
it is not averred to be fo; and for this was quoted 1 Sid. 
hut per Cur”, the Covenant is expreſs and general of all 
his Corn, which he ſhould grind for the Ute of his Houſe, 
and nothing appears to reſtrain it againſt the Words. But 
upon another Exception, ci. that it was not averrd, that 
the Corn was his at the Time of the Grinding, and it 
miel.t he another's at Time of Grinding, and after bought 
by Defendant, and fo not within the Covenant; the Mean- 
ing and Words whereof were, that he ſhould grind all his 
Corn which he ſhould uſe in his Houſe at the Plaintiff's Mill; 
for the Defendant might have a Mill of his own, and grind 
another's Corn there, and after buy it for his Houſe. Judg- 
ment was pro Def". 


Blank verſus Newcomb. 


Ibel was in Spiritual Court for not paying a Pariſh-Rate Rate. 
tor Repairs of the Church; and ſuggeſted for a Prohi- SPiriualCour: 


bition, that all Pariſh-Rates were to be by Majority of Pa- 4 
riſhioners ; and that every Rate, after it is collected, be- cmmunicate 


comes void; and that this was not by a Majority, &c. and * — 9 N 
that the Suit was to pay this in Purſuance of an old Rate ny 
collected many Years before. 3 

As to the firſt it is urged, its not being by Majority of 
Pariſhioners was a Matter only proper for an Appeal, and 
lo is the Incquality of the Rate. 2 Bulb. 289. 

As to the ſecond, that this preſent Rate had indecd Re- 
ference to a former one which had been collected, but that 
Was not to give any Force or Efficacy to the former, but 
| only 
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only by Way of Direction of the later, according to Sit 
Rob. Lee's Caſe. 

Holt : The right Courſe is for Spiritual Court to give 
ſufficient Notice to the Pariſh to meet, and make a Rate 
for Reparation of Church, which if they do not do, the 
may be excommunicated ; but Eccleſiaſtical Court canngt 
make a Rate, or appoint Commiſſioners to do it; and here 
the Suggeſtion recites an antient Rate, which, they ſay, was 
to be a ſtanding Order for all Times to come; and that 
they have confirm'd that Rate; and that the Libel is for 
Want of a new Payment according to it. Vide Nog 131 
126. in Point, for a Prohibition in this Caſe; and all that 
Spiritual Court can do is to make an Order that the Church 
be repaired, but not to afleſs a Onazram And tho in Spiri. 
tual Court one omits in the Libel that which does againſt 
him, as here, that the Rate was made by Commiſſioners 
of Eccleſiaſtical Court, yet they of the other Side may ſug- 


geſt it; and here Prohibition was granted. 
Suit may be a- Fy[t : One may be ſucd as Executor and as Heir both; for 


Fates far why may not a Man make Uſe of both his Securities. 


and Executor. 


2 Bro. 97. | | 

King verſus Speed. 
Salk. 399. A Conviction for Deere ſtealing againſt him being remo- 
beg any nt ved up by Certiorari, and confirmed here, a Lecari 


ing affirmed Facias iſſued out to levy the Money; and Eyres moved to 
in g. R. Pro. ſuperſede that Proceſs, as irregular; 1}, Becauſe this is made 
28 a particular Offence, and puniſhable in a preciſe Manner, and 
Sheriff. ſtrictly according to Words of Statute, being againſt Magna 
Crarta; and therefore not to have the Aid of the Proceſs 
of this Court to levy the Money, no more than they ſhall 
have the Help of Indictment or Information originally. 2dl;, 
If this Courſe ſhall hold, the Act will be more penal than 
vas deſigned; for thus his Goods in any County in England 
may be liable, whereas the Statute only ſubjects his Goods 
in the County where the Offence is committed; for if there 
be nene in the County where this Proceſs is directed, and 
that be return d, a Teſtat may be, and thereupon a Lexar 
into any other County, &c. 3dly, The Statute directs the 
Money ſhall be levied by Warrant, which is not purſue. 
4, The Profecutor himſelf may remove the Conviction. 
and intitle himſelf to this Proceſs; and for ought appears to 
the Court it was fo here. Fide Hutt. 11, 118. 5th}, * 
5 tis 
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this Rate the Offender may be doubly puniſhed; for ſup- 
pole Sheriff levics 20 l. ſtill Party ſhall be liable to a Year's 
Impriſonment, and Pillory beſides; for Statute ordains it fo 
in Caſe of Failure of Diſtreſs to the Value of 30 l. which 
Inconveniency would not inſue in cafe of Proceſs to Con- 
table; for Conſtable, in cafe of Failure of Diſtreſs to full 
Value, ſhall not ſell the Goods, as Sheriff muſt; fo Party, 
after he has undergone the Puniſhment of Impriſonment, 
G&c. ſhall have his Goods again; and he quoted a Cafe in 

Mich. 23 Car. 2. 2 Keb. —- and Filton. Per Cur: If any 


Proceſs may be awarded out of this Court, it muſt be a 


Diſtreſs ; the Words of the Statute directing it to be by 


Way of Diſtreſs of the Goods of the Offender, without fay- 
ing, (Diſtreſs and Sale of Goods,) and in fuch Caſe Offi- 
cer ſhall not ſell ; for where an Act has a known Term 


in Law, it ſhall be interpreted according to the Law's Ac- 
ceptation of ſuch Term; and Diſtreſs for Rent at Com- 


mon Law was not to be fold, but to remain in Nature of 
a pledge; and fo here it ought only to be, in order to in- 


force a Payment. Dy. 280. in caſe of Return irrepleviſabie, 


Avowant thall not fell. 4 II. 6. 17. 1 Rol. Ab. 87. If Debt 
be recovercd in Court- Bron, they can only diſtrain, but not 
ſell, but only dctain it till Payment: And it is made a 
Doub', if Certiorari be of a Judgment in an Inferior Court 
of Record, if this Court ſhall award Execution. 1 Keb. 
-23. If Diſtreſs be given by a penal Statute, it ſhall not be 
ſold; and therefore it is that fome Statutes do expreſly put 
in the Words Diſtreſs and Sale of Goods ; and that the Sta- 


tatute of 43 El. hath thoſe Words. Allen 92. That Com- 


miſſioners of Sewers may fell, tho there be no ſuch Words, 
but the Statute has Words tantamount ; for it is, that the 
Amerciament ſhall be levied, and Party puniſhed according 
to their Diſcretion ; and beſides that, they may proceed ac- 
cording to the Cuſtom of Rumnez-Marſh, by which the Di- 


ſtreſs may be fold; and here they are not without Remedy, 
for Court may . ſend their Mandate to a Juſtice of Peace 


to iflue Warrant for levying by Diſtreſs. 


Holt. Where one entitles himſclf to a Duty and Remedy | jo. 4zs. - 
by Prefcription, he muſt ſet out his Remedy wholly ; indeed » Cr. 497- 


it you preſcribe to a Duty, you may have Debt tor it with- 
out Preſcription, but you cannot diſtrain without it; and if 
you preſcribe to Duty and Diſtreſs, you cannot by Virtue 
thercof ſell, without a Preſcription for ſelling too, becauſe a 
Preſcription may be to diſtrain without felling. 

4 P But 
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But by your Argument, Mr. Fyres, the Certicrari would 
defeat the whole Proceeding and Conviction; for tho' Con. 
viction be confirm'd, you would have it that the Juſtices 
cannot give a Warrant, tho' Record being here; and if we 
cannot award Execution, there is an End of the Matter: 
But by neceſſary Conſequence of Law, whenſoever there i; 
a particular Juriſdiction creed, an Appeal lies from it to 
this Court ; if there be no Judgment below, there will be 
no need of a Certiorari in this Cafe ; and if there be one, 
then ſhall one go: And we, you fay, cannot award Execu- 
tion; ſure that would make a Failure of Juſtice ; and we 
have a Power to confirm, as well as to reverſe or quaſh; and 
if ſo, by neceſſary Conſequence we have a Power to award 
Execution of what we contirm ; for below nothing can be 
dine, becauſe Record is here. And to ſay, that at this Rate 
the Money may be levied in another County, that is not 
the Cafe before us; for here the Proceſs is into the County 

where Fact was committed; fo you come too foon for that 
Objection; but if zulla boua had been return d, and a Je- 
ſtatum had iflued, there then had been ſome Colour for your 
Objection. | 
And when a Statute fays Money ſhall be levicd by Di- 
ſtroſe, this is an Execution, Raft. Eutr. 175. Levied by Di- 
- ſtreſs, is a ſpecial Plea, and io is Nil debet. If a Man has Rent | 
due to him, he has his Election to bring Debt, or to diſtrain; 
| and if he brings Debt after diſtraining, the Defendant may 
Nita bi. plead Levied per Tiftreſs, for by diftraining he has deter- 
mind bis El:ttien for that Time ; for otherwiſe he might hace 
tio Fndgments, viz. Return irreplecijable, and Judgment 
in Debt; to avoid which he may in that Caſe plead Lecied ly 
Miſtreſs : But 9, if he had diſtrained, and Cattle died in 
Pound, per mo. | 
18 Co. 41. But Diſtreſs in a Leet of common Right may be fold, be- 
b. cauſe it is a Court of Record; otherwiſe of Diſtreſſes in 
Courts that arc not of Record: As to Commiſſioners of 
Sewers, that is a ſpecial Power given them, and in Conſe- 
quence of that they may fell. And Gallice takes great 
Pains to prove they are a Court of Record; and tho' fome 
Acts, that order Things to be levied by Diſtreſs, have alſo 
the Words (and Sale, ) yet no neceſſary Inference can be made 
from that, for Statutes very often expreſs Matters more plain- 
ly than they need for greater Caution: Et per Cur”, here the 
Proceſs is regular, and Goods may be fold. ; 
Note further; per totam Cur”, if all the Sum were levied 
to a ſmall Matter, yet the Party for Default thereof ſhail 


) | un- 


— 
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aka the corporal Puniſhment too, gig. the Pillory, and 
Year's Impriſonment. 


Vills of Shandrigamy and Sholedam. 


FR Holt: Commiſſion of Sewers to defend the King- commiſion of 
dom againſt the Sea is very ancient, and even by ſpecial Sewers. 
Preſcription in ſome Caſes; but Sewers for Melioration of 

Land are by Act of Parliament. 11 


Holt : (By) and (From) — ſynonymous Words. Treſpaß. 


Holt : Treſpaſs may be joint or ſeveral, as Plaintiff pleaſes; 
tho the Fault be the fame in reſpect to him; but is ſe- 
veral as to the Agents, becauſe the Act of one is not the 
Act of the other. RT TD Indictment 
quaſh'd. 
ard moved to quaſh an Indictment againſt A. for that 
aſcruit Magiſtratos Civitat de Lichfield fore Societatem aſi- 
norum. 1/t Exception, That it was Magiſtratos, there being 
no ſuch Word. 24/5, That it was not a direct Allegation 
that they actually were Aſſes, but by a Fore: And Holt ſaid 
if they had not Reputation enough to ſecure themſelves 
from fuch an Aſperſion, he would be of Defendant's Opinion 
too; and it was quaſh'd, | 


King verſus Thomſon. Trial at Bar 
| ITO mater? 
THE Defendant being of good Reputation, and riding **** 
in the King's Guards, he was taken by Hundred for a 
Robbery, on the forticth Day; and it being feared he ſhould 
de too violently proſecuted, that the Hundred might dif- 
charge themſelves by his Conviction, a Trial at Bar was 
moved for: And per Holt; it has been uſed to grant Trials 
at Bar in like Cates; but there being no Bill found, he ſaid 
they could make no Rule; but if there had been a Bill, he Ha the Cat 
ſaid then it might be removed by Certiorari, &c. And he in 1 Vent 
faid there was one way to ſue a Special Commithon to find 
2 Bill, and even fo there muſt be Proceſs, and fiftcen Days 
between its Teſte and Return, and Return to be on common 
Day; and he ſaid he knew one Holt an Attorney, who had 
narrowly eſcaped being hang'd at Cambridge Aſſizes, becauſe 
he was like one Ambroſe Holland a Highway-Man. 


King 


— 
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King verſus Town of Andover. 


Mandanus LIVE of the Members of the Corporation being tum 
cannot be out ſued a joint Mandamus; and after had it _ 
Far ak, upon their own Motion, becauſe they could not join, tor that 

' 12 W. z. the Wrong done to the one is no Wrong to the other: Per 


Butler v. Curt am. 
Rews. 


Maſon verſus Keeling. 
Caſe for keey- ASE; in which Plaintiff declared, that on twentieth 


= of June, eleventh of the King, the Defendant quenday 
Sc. who bit; Cunem Moloſſum cald: ferocem did keep, and did let him 
ili, not ſaying go looſe unmuzzled per publica Compita; ſo that pro deſe Hu 
— Curæ of the Defendant, the Plaintiff was bit and worricd by 
the ſaid Dog, as he was peaceably going about his Buſineſz 

in ſuch a Street: And another Count was, in which it was 

laid, that Defendant knew the Dog ad mordend afſuet”. To 

the firſt Count a Demurrer, and to the ſecond Not guilty. 

And it was ſtrongly inſiſted, that the laying it to be Canem 

oalde ferocem, and ſuffer d to go about the Streets unmuzzled, 

and pro defecto cure, ſupplied the want of Kiens, Gc. for it 

was faid to be Part of the Excellency of the Law of Enz- 

land, that it leaves no Man without a Remedy, that has 

ſuffer d a Wrong through Fault of another: But it was agreed 

there were damua abſque Injuria, but that only was when it 

happens without the Commiſſion or Omiſſion of any, but 

never when there is Neglect in another, through which Iam 
damnified. And the Rule of Actus non eſt reus niſi mens tit 

rea, holds only in capital Offences; and therefore if Infant 

or Lunatick commit a Treſpaſs, they ſhall anſwer it in Da- 

Dale. c. 93. mages, and yet it cannot be ſaid to be Scienter. Hale's 
PI. Cor. 53. If one keeps a Beaſt uſed to ſtrike, and it kills a 

Man, it is holden by ſome to be even Felony, but by o- 

thers to be only a great Miſdemeanor ; and the Neglect with- 

out Knowledge, where Damages enſue, ſubjects Party to Ac- 

tion. Vide Hob. 134. A Soldier at his Exercife diſcharging 

his Gun hurts another, tho' pleaded to be involuntarie et 

per infortunium, yet Action lay; and the Rule in C. J. ores 

205. is, that nothing but an unavoidable Neceſſity ſhall ex- 

cuſe from repairing an Injury to a third Perſon through his 

Default; and here was no Neceſſity for Defendant's —_ 

5 | t „. 


— —_— uw. —_—_— 
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C:nom galdè ferocem, much leſs to let him go unmuzzled a- 
bout the Streets; and it is laid in the Declaration, and con- 
feſled by the Demurrer, to be pro defectu debit cure of De- 
ſendan', and that it was oalde ferox; and this Opportunity 
is given by Defendant to ſuch Creature to do Miſchief ; what 
then can there be more reaſonable, than to repair the Wrong - 
There is no Default in Plaintiff, for he was going about his 
awful Occaſion ; and there is fure a great Fault in Defen- 
dint to let ſuch a fierce Creature range the Street of Lon- 


don unmuzzled. 


Nothing is more probable, than that ſuch a Dog as this let 


looſc among a Crowd of People will do Miſchief; and it would 


be ncedleſs to give Notice of its being likely to do fo, and 


like telling a Man that Fire would burn, or a "Tigre would 
do Miſchief; and this within the fame Reaſon with Action 
for negligent keeping his Fire, for that is pro def. debit” Cu- 
tod of Fire, and this pro def. debit” cure of his Dog; and 
the Caſe of Fire is much a harder one, for there is none 


but muſt truſt his Servant with Fire, and the Accidents arc 


many. 1 Fent. 295. Notice is taken of a Cafe which hap- 
pen'd before that Time, and was this: A Butcher did let looſe 
an Ox, and laid, that for want of due penning of his Ox 
Plaintiff was hurt by it, and there Action lay for want of 


dne penning of bis Ox; and this is for want of due Care of his 


Dog; and here is equal Proſpect of Miſchief in both Caſes. 
If a Man has an unruly Horſe, which breaks through his 
Cloſe or Stable and does Miſchief, Action will lie for it; 
and it is hard one ſhould have Remedy for the leaſt 'Treſpaſs 
done in his Land, and none for Treſpaſs done thus to his Per- 
ſon by wounding or maiming. + 
Suppoſe one keeps ſeveral Maſtives, ſhall he be exempt 

from Action for Miſchief done by every one of them, till he 
knows that he has done a 
to be taken to prevent the firſt Miſchief; this ſeems to be 
| contrary to the Policy of the Law, which delights more in 
preventing than puniſhing ; and the Maxim is, praſtat cautela 
quam medela. = | 

_ Ohbj. If an Action be countenanced upon this Declaration, 
a Lap-Dog or Spaniel ſhall not ſnap at a Man, but Action 
ſhall be ſtraight brought for it; ſo it will introduce a Multi- 
plicity of Actions, which Law abhors. 

Auſw. There ought to be Sciens, &c. or that which is tan- 


nience. 


tamount, that it was Ferox, as here, and then no Inconve- 


1 —_ 


prior Miſchief, that is, no Care is 


— 
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Obj. 2. The Precedents are all Sciens, Gc. Anſev. 'T hat 
would be an Aggravation of Damages; and Precedents imp y 
only that it would be the ſurer way fo to do, but nut x; Ki 
Sciens is abſolutely neceſlary. 

Obj. 3. It is neceſſary in Cafe of Action tor biting Sheep 
Leo a pari. Vide 20 Ed. 4. 11. fo per Tornſend ; but there 
it is not denied, but if Dog of 4. chaſe the Sheep of . 
into Soil of C. whereby Action is given to C. againſt H. that 
B. ſhall have Action againſt J. And there is no Compari{ 
between the biting of Cattle ond biting of a Man, for Law 


has a ter Regard to the Life and Safety of a Mun 
than of a Beaſt ; and every body is preſumed to know that 


a Dog talde ferox will be apt to do Miſchief, if let look: 
in a Street among a Crowd of People. 
Obi. 4. It may be puniſh d by Indictment; and 1 belicye 
it may; and from thence I infer this Action will lie by any 
that has a ſpecial Damage, as in 1 Iuſt. 56. a. and it js 1 
true Maxim, nod quiſyue debet ita ti ſuo, ut alteri non 


Act dt. 


Raymond contra. Some Books ſay that Law takes Notice 


of the Nature of a Maſtiff, and that is, that he is tame and 


Dyer 25. b. 
29. 2. 


domeſtick, or converſant with Man, and therefore Aden 
does not lie for Biting of ſuch a Dog without a S$cirns ; whit 


is it then can diſtinguiſh this Cafe from that ? It is ſaid that 


this was a Mongrel Cur valde ferox, and that letting looſe in 


a Highway is a publick Nufance ; and even in that they foil, 


for they only ſay that he let him looſe per Compita, and that 


does not neceſſarily ſignify a Street or Highway; for I :tin 


Authors uſe it for a Court or Yard before a Man's Door; 
nor do I know of any Authority that it is a Nuſance tc let 
a Dog go at large; and there is a Diverſity between an Ox 
that ranges the Field, far from the Society of Man, and 3 
Dog, which is Animal Domeſticum, bred among them, and 
therefore cannot be preſumed to be prone to Miſchief as the 
other. And they cannot ſay that it is the Nature of Dogs 


to be fierce; and to ſay that an Averment of its being fierce 


will ſupport an Action, is to oppoſe the whole Current of 
Authorities, which all require Sciens ; and it might be herce, 
and the Owner know nothing of it, for they dont aver he 
did know him to be fierce. 


And as to the Rule of Law, that no Man's Wrong ſhould 
be left remedileſs, there are few Rules without Exceptions ; 
and the Caſes of Hob. and Jones, they are not like this, tor 
every body knows that a Gun charg d, if it goes off, is apt 

4 to 


% 
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„ o Miſchicf, but not ſo of a Dog: And an Indidtment 
would not have laid here without a Knowledge of the ill 


Mality. 

n Juſtice: No doubt but in the Caſe of Sheep there 

ouche to be a Sczens, becauſe that is an accidental Quality, 

and not in the Nature of a Dog: And as to Property of a 

Dog, the Books diſtinguiſh ; for a Man has a Property in a 

Dog that is a NMaſtiff or Spaniel, for the one is for the 

Guard of his Houſe, the other for his Pleaſure; but this here 

is a Mongrel, and laid to be calde ferocem, and that mult 

be an innate Ficrceneſs, and not accidental; and if Dog be 

uc to bite Cows, and Maſter knows it, that will not be 

ſufficient Knowledge to make him liable for his biting Sheep: 

Belides, this Caſe is diſtinguiſhable in reſpect of the Place, 

for Law takes Notice of Highway, and is a Security for Paſ- 

ſengers; and it would be dangerous to keep ſuch Dogs 

near the Highway, where all Sorts of People paſs at all 

Hours; and to maintain this Iſſue they muſt give a Natural 

Fierceneſs in Evidence. 
Helt : If it had been ſaid, that Defendant knew the Dog to owner to an- 


be ferox, I ſhould think it enough; and the Difference is be- fwer for 8 
by Crea- 5 
tures in which 


— 


ing his Grafs, Treſpaſs will lie for it; but my Dog goes into — 


another Man's Soil, no Action will lie. Fide Latch, Millau Quality of 
and Hatotree, that Scicuter is the Giſt of the Action; and fo den. 
zs 1 Cr. where it was doubted whether the Scienter ſhould 
£0 to the Keeping or Quality ; nor does it appear here but it 
was an accidental Fiercenefs ; or ſuppoſe it were an innate 
one to this Dog particularly, and it had been given to the 
Owner but an Hour before; ſhall he take Notice of all the 
Qualities of his Dog at his Peril, or ſhall he have his Action 
againſt the Giver for beſtowing him a naughty Dog. | 
In Cafe where a Dog bites Pigs, which almoſt all Dogs 
do, Scienter is neceſſary. 1 Cro. 255. And I don't doubt but 
it it be generally laid, that Dog was uſed to bite Animalia, 
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New Trial. 


and Defendant knew of it, 'twill be enough to charge him 
for biting of Sheep, Oc. and by Animalia ſhall not be in. 
tended Frogs or Mice, but ſuch in which Plaintiff has Pro. 
perty. And Jud pro Def. per Holt and Turton, Gould un- 
tante opinionem ſuam. 


and Crouch. 


N ALL moved to have him diſcharged upon the late 
Act of Parliament for disbanding the Army, whereby 
Soldiers are exempted from Suits for three Years upon Affida- 
vits. Holt : All we can do is to order common Bail, but he 
muſt diſcharge himſelf of the Action by pleading the Ag, 
Gc. and Plaintiff may traverſe his Allegations ; and fo was 


the Rule. 


Per Cur If Order be by two Juſtices, and fo aid, their 
Names need not be mention d; and the next Quarter-Seifons, 
to which the Appeal muſt be, is the next after Party is 
grieved. 

Per Holt: If one loſe 100 J. to one, and after 100 J to 
another at one Sitting, both Debts are lawful, notwithſtand- 
ing the Statute. So if a Man loſe 500 J. ready Money, 
and 100 J. upon Tick, both are good. And if there be two 


Sharpers, and one of them gets 100 J. and gives over, and then 


another takes him up who wins another 100 J. both are good; 
for as they were ſharpers, he was a Rake, and ought to learn 
Wit by being bit; and they are diſtin Facts. 

But Note; I have heard Treby, 9, of Common Pleas, 
deliver a quite contrary Opinion in where two win ſuc⸗ 
ceſſively; becauſe at that Rate the Statute, which ought to 
receive a favourable Interpretation in Suppreſſion of Vice and 
Gaming, would be eaſily evaded. 

Per Ho. The Cuſtom of the Town of Dartmorth is, 
that if one ſerves his Time, and learns a Trade there, he is 
not thereby free; but Corporation have Power to make 
whom they pleaſe free. It is an extraordinary Cuſtom, but 
who can help it. 


Holt: In granting a new Trial we ought not al to 
rely on the Certificate of the Judge who tried the Cauſe, but 
upon the Reaſon of the Thing; and ſometimes I would grant 
a new Trial againſt Certificate of a Judge, if in my Judgment 
and Conſcience Matter deſerves a Re- examination. © 
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Holt : I never liked the Exception of pro com in Outlawry, Outlzry 
tho it has been one befor 1 was born; but ſure the firſt that 
obtained it had good Luck. 


| King verſus Warden of the Fleet. 


A 'Þ a Trial at Bar of Iſſues joir'd, in Pleading on a png. of 
montrans de droit in Ci en, to an Inquilition re- — 
turn d the:c, finding ſeveral Miſdemeanors in the Warden in tharthe Jury 
Duty of hi Offic „ which Office is tc und to be an ancient Offic: nee non 
excrer | © m Jidoleſex; whereby the ſaid Office, and th. Avent 
Prifo-t uf n Denon, which were found to be : po-ndan. Conny ; no 
to the Cfhe?, were forfeited: There were two Illues, one 2 
upon tl Eſcape, t e ther upon the Appendancy in London; 
and a Jury of 1/:dd/z:x being come to Bar, the Counſel of 
the Def ndant ©. lenged the Array, and had it drawn up in 
puchment in Fut, and read by Counſel; the Cauſe was, 
that the Jury out to come from London, where the Houſe 
was, and not from AMiddl:/cx, and return'd by London She- 
riff, and not a Mddliſex Sheriff; and he concluded et hoc 
farat eft cerificare prout cur”, GC. et petit inde judicium per 
quod arraiam. Caf life LT 
It was infiſted on, the Inquiſition was in the Nature of an 
Information, Deciaraticn or Indictment; and took Notice 
that the Houſe of Prifon was in London, and that ſuppoſe 
the Oſher be in Midali/ x, yet that only made it like a Com- 
mon in oe County appendant to Manor in another, in which 
Cafe both Counties ought to join; and if it be a good Chal- 
lenge to a Jury, that they arc not indifferent, tho' of legal 
Venue; a forttori, when they have no legal Capacity at 
all; 3 Cro. 646. was quoted, where Cattle diſtrained in one 
County, and drove into another, and adjudged, that the 
Jury to try that Fact ſhould come from both Counties: And 
tho in Truth London cannot join with another County, yet 
that ought 1. © ſu Zgeſted on the Roll, and Court cannot 
otherwile take >. tice ©: it; beſides, if the Jeu be awarded 
into both the Counties, and London Jury came to the Bar, 
and did not inſiſt upon the Privilege, the Trial would be re- 
gular; but if they inhſt upon their Privilege, then perhaps 
1 for Neceflity may award a Ven. Fa. to Diddlejfex 
Yo 
and it is no Reaſon to ſay, that becauſe we may have Ad- 
vantage of this in Arreſt of Judgment, we may not offer it 


4R now; 
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„b 
now; for tho we wave what we may move in Arreſt ,c 
Judgment, yet we may aſſign it after for Error in a Writ of 
Error. 1 

Attorney General cc: The Cauſe of Challenge to the 
Array, is the want of Indifference in the Officer; and the 
Reaſon why they may challenge the Panel is, becauſe that 
Cauſe doth not appear on Record, and therefore they hare 
no other way to take Advantage of it, and that too is the Rea. 

ſon of Challenge to Polls. 
Holt: The Matter of Challenge ought not to be to the 
Court, as here you make it; for you ſay we have awarded 
a Writ to a wrong Officer, for the Array is rightly made ac- 
.. cording to the Wrir. If Panel were returned by a Sheri 
being a Party concern'd, or being a Member of a Body Po- 
litick concern'd, it would be a good Cauſe cf Challenge; 
but we don't take Notice upon the awarding the Ven. Fu. of 
ary ſuch Thing, if we are not appriſed of it by Suggeſtion 
3 of Party; and want of proper Venue was never yer a Chal- 
good Caule of lenge to the Array; if he were a kin to either Party, or in- 
challenging tereſted, or not qualified by Law to make a Return, or had 
— kin, Made it at the Requeſt of either Party; or if the Cauſe did 
intereſted, or concern the Corporation of London, the F<. ought to go to 
not qualiſed. is. the Coroner at fiiſt; nt if you inſiſt upon it, yon auuſt demur 
for the Ring, and they join in Demurrer; then all appearins 
us on Record, we may give Judgment tmicdiately, or take 
Nemurrer on Time 70 conſider; and Demmurrer was ordered to be draten 
Challenge. in//antly, aud a Foinder in Demurrer and Challenge ocer- 
Motion might . And Holt ſaid, it had been proper for them to more to 
=» ql 2 the Feu. Fac. before; but now the Jury was at the 

my 


A Prioner, To prove the Eſcape here, a Witneſs, who really had been 

whohadgien à Priſoner, and voluntariiy ſuffcred to eſcape, was produced. 
Bond to be a | pe, 

tue Prifoner, "T'o whoſe being a Witnefs it was objected, that he had 

admitted Wit. given a Bond for his being a true Priſoner, which he had for- 

pany fat feited by eſcaping; and beſides he had been retaken. Now 

ſuffered volun- by his Evidence he would make this a Bond of Eaſe and Fa- 

= we- your, and the retaking a falſe Impriſonment; for if the De- 

a fendant be convicted upon his Evidence, and atter Debt be 

brought by him on the Bond, the Conviction will be Evi 

dence to make it void, as taken for Eaſe and Favour: And in an 

Action of falſe Impriſonment for retaking, the Conviction will 

be likewife Evidence: And it was compared to an Information 

for uſurious Contract, even in the King's Name, the Þ:rty do 

the Contract thall not be a Witneſs, if the Debt be not 2 

d] 
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6 in Intorme ion of Perjurv, neither Party, whoſe Title 
was ſauyperted or invalidat- © by the Oath, is 2 Witnofs ; Vide Lier 
for it tiere naturally do low from his Evidence, if be-“ 
lie ved, any conf. quential Advantage to himicit, he is no 
Witn &; ond the Caſes of The King and Tipping, and Kins 
and I, were quoted in the Cafe of the Perjury. 

It was anfewored and refolved by the Court, /, That it 
thi, wore a Bend for true Impriſonm ent, it would be good, 
lub if for Haft and Favour, void, and an IL. cp. &, That 
a Conviction here could be no Evidence againſt the Warden, 
upon Debt on the !. id, nor jor the Priſoner in talſe Impri- 
tamen age inſt the Warden; br eruſe it would not be be— 
een the fame Pirties; for Cor dien at Suit of King for ty icon of 
Battery, Sc. cannot be given in i dunce in an Action of Battery at tho 
Treſpiſs tor the fire Rut: ry, nor ot ; the like Law hoe PM 
of an uſurious Centi... 3d. . Ihat no Record of Con- Siren in Evi. 
viction or Verdict can be gin mn Evidence, hut tuch where dence in Tref 
of the Benefit may be natutl, 2, where the Duterdan: 3 
as well as Plaintiſt might have mide Ur of it, bring it x, ld ot 
into Court, and give it in Evicec , in cafe it did for hint. Convidtion or 
So if the Record had been for the Piaintit's Advantage, er OO 
and that they could not give it in Evidence, the Defend int Evidence, bu: 
ſhould not give it in Evidence for that very Reaſon: And this feck as both 
was reſolved at another Trial at Bir before this Term, bo— N — 
tween Herten and Sir Malter Cla, ges, where a Verdict be- od. i 
tween the Earls of Bath and Aonut agu, upon the very 
ſame Point and '} itie now in Qu ſtion, gg. the Levitimac 
of Chriſtopher Duke of Aubtmurli, was denied for Evidence; 
and per Fit & Cu; Suppoſe here had been no Br nd or 
Re-taking in thi. Cafe, he would be a good Witneſs, for Poſtea 343. 
he would be ſubject to be re-tik n by his Plain, and then 
his Swearing would not v.11) aim; for ſince he is lizble toi Vent 517. 
be re-taken, no Matter to him at wiofe Suit it 1. ; Then 
there is no Objection againſt him but the Bond; and fure .. 
the Bond, being a diſtinct and collateral Matter to the E- 
ſcape, ſhall not hinder being a Witnels; and it is not like 
the Cafe of an uſuriou, Contract, for tuere the very Bond is On ufurious 
Part of the Crime, and no diſtinet Act from it ; and the Contract, the 
Party's coming to prov: it is a Difcredit to th: Bond, it be- wy pode rh 
ing Part of the Crinw, And as to the Caſe of Tipping, aud Party not « 
they would have one, whoſe Title depended on the Perjury, o Proel. 

be a Witneſs, when the Conviction Would make an End of 
the Title; but all this is where the Tins is Part of the Vide Hard. 
Crime.) And another Caſe was in an Action on Agreement 53 332. 

2 | 
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in Writing in Common Pleas, and Verdict for Plaintiſt, and | 
1c0/. Damages, in Common Pleas; and an Information 
brought for the Forgery ; now the Defendant below was 
denicd to be a Witneſs to convict him. Another Reafon 
was added from the Nature of the Thing, which being a 
| ſeeret Tranſiction, if any of the Parties concerned be not 
Witneſs out of for the Nece!tity of the Thing, admitted for Evidence, it 
Naum: — will be impoſſible to detect the Practice; as in Cafes upon 
Ra the Statute of Hue and Cry, the Party robbed ſhall be a 
Peron pe- - Witneſs to charge the Hundred. And the Caſe of Cyob and 
judiced by a Matti in the Exchequer, where one, who had been preju- 
be [N diced by the Will, was admitted Evidence to prove it forgd. 
2 And the Caſe of King and Paris, ſaid to be well reported 
in 1 Kd. 431. The Kinz v. Par's; Feme Covert was recei- 
ved as a Witneſs, to convict one upon an Information, for 
a Practice in Drawing her in, when Sole, to give Warrant 
of Attorney for con ſeſſing a Judgment upon an unlawful 
Conſideration, whereby Execution was ſued againſt Huſ- 
80 1 Ven. bind; and Holt ſaid, that tho a Feme Covert could not 
243. Brown's by Law be a Witneſs for or againſt her Husband; yet in 
_ pack. WY Lord Audley's Caſe, it being a Rape upon ber Perſon, 
13 W. z. Po- ſhe was received to give Evidence againſt him. And the 
cock v. Thor- Court concurred with him, becauſe it was the beſt the 
nicrot. Thing could bear; and a Verdict here could not be given 
in Evidence againſt the Bond. 
But Holt denied what was urged, that at Common Law 
the Party, whoſe Deed was forged, or to whoſe Prejudice 
the Purjury was, could be a Witneſs; and that the Statute | 
had made any Altcration. 1 
Another Exception to the ſame Perſon's Evidence was, 
that he had bcen convicted of common Barretry, and a Re- 
cord of his Conviction was produced, and that he had been 
fined 100 J. And Holt faid, if he had had the Handling 
of him, he had not eſcaped the Pillory; and that he re- 
member d Serjeant Maynard uſed to ſay, it were better for 
the Country to be rid of one Barretor than of twenty High- 
wen, Waymen. But in Anſwer to the Exception was read the late 
If Ditabilicy Statute of 6 & 7 IV. & M. which pardoned all the King could 
be by Act of pardon. And Court held that Pardon made him a legal 
Partiament, Witneſs; and that even the King's Pardon by Charter would 
the Judgment, Make him a legal Witneſs, tho' ſuch a one as they could 
the King can- not incourage a Jury to believe. And this Diverlity was 
bur it be taken by them, cis. that if the Diſability be by Aft of 
only conſe- Parliament, and Part of the Judgment, that the King can- | 
— he not pardon it; but if the Diſability be only * | 
3 | | E 
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the King may pardon it. But the Defendant's Counſel not 
being ſatisfied with the Reſolution of the Court upon the 
5{ Exception, prayed to have a Bill of Exceptions; where- 
upon Holt directed them to draw up their Exceptions, for 
| the Statute ſays, Scribantur Exceptiones. PP 
And it was agreed, that Conſent of Party, at whoſe Suit Ante p. 323. 
the Commitment was, to the Eſcape; is good Evidence for e 
Defendant. And Holt ſaid, if there be an Executor in 
Truſt, and Cæſtuy que Truſt agree to the Enlargement of 
the Priſoncr, that is Evidence of the Conſent of the Exe- 
cutor, but not concluſive Evidence. 
Another Queſtion was, whether one who had been Attor- Amorney can 
ney for Defendant ſhould be compelled to be a Witneſs ; nabe Vir 
and Darnell ſaid, this being a criminal Matter, he ſhould ; „ere be had 
dut not ſo in a civil Matter. But Pratt ſaid, that if he been con- 
be ſworn, we muſt ask him his whole Knowledge, and per- =*** 
haps he cannot diſcover that without charging himſelf; for 
if one's Declaration generally may be made Uſe of againſt 
him, a fortiori what he ſays upon Oath ſhall; and this 
ſcem'd to weigh with the Court. But Hole ſaid, he was of 
inion againſt his Brothers ſome Years before, in the Caſe 
one Holford, that any Thing an Attorney knew, other- 
wiſe than quatenut an Attorney, he ought to declare. But 
his Brothers held, an Attorney ought not upon any Account 
to be received to reveal his Clients Secrets; and Holt ſaid, 
if a Client bring a forged Decd to Counſel, the Counſcl 
_ to proſecute him; and that he had known ſuch a Thing 


Holt, upon Occaſion of a Witneſs that was burnt in the Na; It was 
Hand, faid, that one might be burnt in the Hand twice; as Canis Cr 
ſuppoſe the Record of the firſt Conviction be miſlaid, and“ St 

Note. Per Holt : The King may have a Priſon in an- 
other Man's Houſe. 35 F Ro 5 
And in Reſpect to Perſon that had been burnt in the Burningin be 
Hand does not 


the Counſel for the Defendant infiſted on this, 

that the Houſe of the Fleet was not appendant to the Office, 

as the Houſe of the Rolls is to the Office of Maſter of the 

Rolls. — Wy poi ty hows diſtin Grants. 24dly, 
4 43 


That, 
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That, if ever it was appendant, it was made diſappendant 
by Letters Patent in King Ch. 2.5 Time, whereby Cargg, 
Houſe in Surrey was given to the Warden, and Licence to 
ſell the Fleet Houſe, But it was anſwered and reſolved, , ft 
that there was the conſtant Reputation of its having been 
appendant once, and that Reputation continues ſtill, 20% 
That the Granting a New Houſe” to the Warden, might 
indeed make that Houſe appendant to the Office, but not 
difannex any; and laſtly, that the Licence to fell the Houſe 
did work nothing till Execution, which they had not ſhew. 
ed; and both Iflues were found againſt the Defendant. 


At Niſi prius coram Holt. 


Anonymus. 
tndifment for VN E was indicted for a Nuſance, for keeping ſeveral 
a a9 Aur Barrels of Gun-powder in a Houſe in Brentford Town, 


powder. ſometimes two Days, ſometimes a Week, till he could con- 
veniently ſend them to London; wherein Holt reſolved, 
1ſt, That to ſupport this Indictment, there mult be apparent 

Danger, or Miſchief already done. 2dly, Tho' it had been 

done for fifty or ſixty Years, yet if it be a Nuſance, Time 

will not make it lawful. 3dly, If, at the Time of Setting 

up this Houſe in which the Gun-powder is kept, there had 

been no Houſes near enough to be prejudiced by it, but ſome 

were built ſince, it would be at Peril of Builder. 4zþly, 

'Tho' Gun-powder be a neceſſary Thing, and for Defence of 

the Kingdom, yet if it be kept in ſuch a Place, as it is dan- 

gerous to the Inhabitants, or Paſſengers, it will be a Nuſance, 


Anonymus. 


On Legacy Man deviſed a Legacy out of his Land, and died, lea- 
Lani Probate L ving ſufficient Aſſets for the Payment of all his Debts 
of the Will and Legacies. Per Holt : That Legacy ought to be paid 
given in Ex out of the Land; for it is a Charge on the Land, and not 
tive Proof of on Goods. Tho Cowper King's Counſel ſaid, that in Chan- 
tao Witneſſes, cery, if it be not expreſſed that Legacy ſhould be paid out 
_— of Land, and not out of Goods, if there be ſufficient Af- 
of the Death ſets, they will charge them in Eaſe of Inheritance ; to which 
. Holt anſwered, if Chancery be meddling with Wills, they 
bien Years. ought to go according to Law; and in this Caſe a Probate 


I wr ; 
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of the Will was given in Evidence, it being of fifteen 
Years ſtanding, and the Witneſſes being three, and dead; 


politive proof was made of the Death of two of them, and 
circumſtantial Proof of that of the third. 


In Chanc cry. 


T was agreed by Court and Bar, that Courſe of Court Before Bill of 
is, before any Bill of Review is granted, the former De Review grane- 
cree ought to be executed, if the Cauſe of the Bill of Re- Ghana. 
view, be not ſuch as extinguiſhes the whole Right and Foun- 
dation of the Decree, as a Releaſe; and that it is a good 
Plea in Bar of a Bill of Review; that the former Decree is 
not exccuted; and it was faid, that tho Bills of Review bc 
in Nature of a Writ of Error, yet it is not favoured in E- 
quity ; for upon Writ of Error, (and that only in ſome par- 
ticular Caſes,) one need only give Bail to pay Principal 
and Coſts ; but in Bill of Review, the Decree ought to be 
actually complied with; and beſides, there ought to be Se- 
curity for Coſts: But a Caſe of Palmer verſus Denby was 
cited, where in the Caſe of an Executor it was granted; with- 
out Execution of Decree. 


Note; It was alſo agreed, that if a Paliament-man ſuc Privilege. 
one at Law, he may bring him without Breach of Privilege 
i 1 to diſcover Matter neceſſary for his Defence at 
Law. O, N 


Sir Wal ter Clarges verſus Sherwin. 


Tr tal. 


At 
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At Nifs prius coram Holt. 
i Action of Slander, in which Plaintiff 
r N Action of 5 in whi ſet out, that 


bh he was a Pawn-broker by Trade, and that Defendant 
ler Fibu, faid theſe Words of him, Thou art a broken Fellow, and 
laid and proved Loſs of Cuſtomers, ©iz. that ſome who 
were coming to pawn Goods with him forbore coming, and 
others took away theirs by Occafion of the Words. 

Holt: The Trade of a Broker is an honeſt lawful Trade, 
tho it lies under Suſpicions; for it is lawful to buy old 
Goods and ſell them again, and fo to lend out Money upon 
Pledge; but a Broker ought to be very cautious in Buying, for 
Vide Sta. fear of buying ſtolen Goods; yet if he ſhould buy ſtolen 
1 Jac. 21. Goods, not or whey Fogg to be . 
Su And upon Points ariſing upon this Cafe, he ſaid, one migh 
_ War take a Warrant to ſearch a ſuſpicious Houſe, wpor a Rl 
* laſt. 5. * committed; but it is at his Peril to execute it in due Time, 
_ and at /ſpefFed Honſes only, and tho' Conſtable may, by 
H. P. C. 46. Virtue of ſuch Warrant, ſearch the Houſe, and all other 

| Things that his Warrant does authoriſe him to do; yet if 
he goes beyond his Warrant, by which any Body is da- 
maged, he is anſwerable for it. 


Fi Diver. Holt: In Trover, Plaintiff ought to prove Property of 
fity, 1 Sid. Goods in him, and at leaſt a Demand and R. - and 
Ter nd if there be ſeveral Parcels, the orderly Way to give Evi- 
Converſion. dence is to make an Inventory of them, and prove the Pro- 
_ Goods mentioned in it, and Demand and Refuſal 
of them. 

The Caſe was: A Captain contracted with Seamen to 
go on a Voyage, and after he had got them on Board, he 
would not pay them according to t; upon which 
they demanded their Goods, which he refuſed, if they did 
not ſtay till he had ſearched for them, which he refuſed to 

do then, and this held good Evidence of a Converſion. 


Property is nm Per Holt : Son imployed his Father to buy a Frame for 
the Peron him; Father agrees for it in his own Name, and pays Part 
Mn92* ad of the Money down, and gave a Note for the Ret; by the 
Payment of the Money, and giving the Note, the Property 

of the Frame was immediately veſted in the Father ; and 

tho' the Bill of Sale, which was not made till a Month 
after, was made to the Son, the Property, — 

I read) 
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ready altered and veſted in the Father, could not be there- 
by deveſted, and lodged in the Son; but if the Bill of Sale 
hid been made to the Son at the 'Time of Sale, it would 
have veſted the Property in the Son: And an Earneſt does Eamet doe: 
not alter the Property, but only binds the Bargain; and vt alter 
Property remains in Vendor till Payment of the Money, or Pad ny 


| binds the Bar- 
Delivery of the Goods. gain. 


„ 


— 


An Inde b auf, upon a Bill of Exchange by Domingo 1.44, 
Franca; it appeared upon the Declaration, that there were ſe- Qn. on 
veral Indorſements, and the Action was brought by the firſt = Ex- 
| Indorfor, who ſtruck off the ſeveral Indorſements, a ; 
brought Action for Non-payment ; the Bill did ſpecify Va- 
lue received of the Plaintiff. CCC 

Holt: It the Action had been upon the Cuſtom, in this 
Caſe the Way had been, for the Plaintiff to get the laſt In- 
dorſee to indorſe it to him, for him to bring Action as In- 
dorſee: But this Action he ſaid well lay, for the Bill was 
given as a Security for Money, and without Doubt it was 
a Debt. | 5 . | 

And here Plaintiff, to ſhew a Proteſt, produced an Inſtru- Proteſt nees = 
ment atteſted by a Notary Publick ; and tho it was inſiſted nn 
on, that he ſhould prove this Inſtrument, or at leaſt give of Noary 
ſome Account how he came by it; Holt ruled it not to be Publick. 
neceſſary ; for that, he ſaid; would deſtroy Commerce, and 
publick Tranſactions of this Nature. And he ſaid, a Bill of his Gems ©; 
Exchange might be accepted by Parol, tho the uſual Way be in Cafe of 
be to do it by Writing; and that if a Bill be drawn upon hit dan bs 
two, and one of them accepts it, it is an Acceptance of both. Fagur, Ec. 
Then it was urged, that the Declaration ſhews a Proteſt 
for Want of Payment, when it was in Truth for Want of 
Acceptance, as appeared by the Proteſt; yet it was ruled 
well ; becauſe this was not upon the Cuſtom, but a plain 
Debt; and one might bring Debt or Indebitatus Af upfi 
=_ a Bill of Exchange, becauſe it is in the Nature of a 
Security. | 


| Original Drawer was offered as an Evidence, in an Action . 
upon a Bill of Exchange, to prove that he did not draw Bill of Ex- 
the Bill, was denied, becauſe at laſt the Burden muſt fall Hage, no 


upon him; but the Party gave him a Releaſe in Court, and — he did 
that was ſufficient, — = not draw it. 


1 — and 
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—— and Harriſon. 


Servant, in- A Servant had Power to draw Bills of Exchange in his 
—_— A Maſter's Name, and after is turn'd out of the Service. 
tae Holt: If he draws a Bill in fo little Time after, that the 
| his Maſters World cannot take Notice of his being out of Service; or 
_ — if he were a long Time out of his Service, but that kept ſo 
Service. ſecret, that the World cannot take Notice of it, the Bill in 
n thoſe Caſes ſhall bind Maſter, | e 


Wäneſs. J. and B. two Brothers; the Goods of B. in his Houſe 
were taken in Execution; 4. ſuppoſing them to be his Goods, 
brings 'Trover ; and B. and his Wife were denied to be Wit- 
neſſes to prove them the Goods of A. tho it were to deveſt 
the Property out of themſelves, becauſe it favoured of 
Fraud. 9, | 


Executor In Debt, by Husband and Wife againſt an Executor, who 
ot pleaded Plene adminiftravit ; and upon Iflue it was proved, 


or, makes it that Executor had diſcharged a Debtor of the Inteſtate out 


4: 


Aſſets. of Ludgate, taking a Bond from him for the Debt; and it 
appeared that he was ſo extream poor that he was down- 
right ſtarving; yet the Debt was judged Aſſets in Exccu- 

2 tors Hands. | 


umd. if In. Beſides, the Executor had not an Inventory; wherefore 
ventory not jt was ſaid they ought to intend Aſſets. 

dum. And here Holt ruled, 1ſt, that if Husband and Wife 
bes an jointly ſue for Debt due to Wife before Marriage, and 
commenced Husband dies, and Wife continues the Suit, the Money 
27 her and her when recovered ſhall not be Aſſets to Exccutor of Hut- 
bs gn + band. And that Husband alone might bring Debt for Por- 
 vered ſhall not tion promiſed to him with Wife; and tho Land had been 
OS. ſettled by Husband upon Wife in Confideration of her For- 
189. . tune, of which this Debt was Part, yet he having not re- 
1 Chan. Ca. covered it during Coverture, the Wife ſhould recover it to 
Pre” in Chan her own Uſe. And tho it was pretended that there was a 
63 Ca. Recovery in Husband's Time, and that they would prove 
Dre p. 343- by the Sheriff who had a Writ of Exccution; yet they ba- 
1 ving not the Judgment on which the Execution was, it was 


ruled they could not give that in Evidence. 


2 Nor mand 


8 
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-— 


| Normand and Mills. 


| —Alſe Imprifonment againſt a Conſtable for executing a Conflable at 
| Warrant of Sir James Butler after he was out of the his Peril to 


Commitlion of the Peace. Holt : Conſtable at his Peril is fr Mover 
to take Notice, that his Warrant be by one in Commiſſion ; tice conti 
but all the Favour we can do him is, fince it was a War- cut inthe 
rant executed a Day or two after Sir James was out of the — ae Fas. 
Commiſſion, that if he has bchaved himſelf honeſtly and 
civilly, to be mild to him: And he ſaid, the Conſtable ought 

to ſhew the Juſtice of Peace's Commiſſion, tho heretofore 

it w.re held common Reputation would be cnough ;. and 

H here the Conſtable, coming out of his own Pariſh to execute 

the Warrant, betrays his Officiouſneſs. 


D E 
Term. Paſchæ, 


Anno 12 W. III. in B. R. 


Coram Holt, Turton, et Could Juſt . 


E R Holt: In a Cafe between the Earl of Peterbc- Mew Trial. 
rough and Sadler his Farmer, a Trial being con- 
1 cerning the Value of Improvement made by Sadler, 
' a Jury of Farmers having given 200 J. Damages, 
which was thought exceſſive, and therefore a new Trial 
granted; and a Jury of Gentlemen order'd, who only gave 
404. whereupon a new Trial now was moved for, for Sadler, 

»ccaule of Smallneſs of Damages; and Holt ſaid that one 

| muſt 


— 


——ů— 
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muſt not always conclude, becauſe the Court grants a TAY 
Trial, that they are. ſatisfied that the firſt Verdict was bad; 
but it is often becauſe the Thing may require a Re- exami- 
nation ; and a new 'Trial was granted. 2 


8 — Cecil and others of the Town of 
Nottingham. 


* HE Queſtion was, whether Serving an Attachment fot 
rachment may Contempt on Sunday were within the Statute againſt 
be ſerved on Sabbath breaking, the Words that all Arreſts on Sunday except 
— for Breach of Peace are cvid. Holt: Suppoſe it were a 
Warrant to take for Forgery, Perjury, Oc. ſhall they not | 

be ſerved on Sunday? And ſhall not any Proceſs at King's 
Suit be ſerved on Smd? Sure the Lord's Day ought not to 
be a Sanctuary for Malefactors; and this here partakes of 

the Nature of Proceſs upon an Indictment; but Cur Adr. 
Holt : Upon an Attachment one is only to anſwer Interro- 
gatorics ; and if he can ſwear off the Contempt, he is diſchar- 
ged. And Ignorance of the Law cannot be pleaded in Juſti- 
hcation of an Act againſt Law, but may be offer d in Mi- 


MM Hatwles, Solicitor General, moved for an Attachment 
8 upon the Alias Mandamut, and Holt faid it hath been ſome- 
ment, which times granted in the like Cafe, but not frequently. And 
incirles D, there were two Sorts of Attachments upon a Mandatory 
ms b n Writ; the one intitles the Party to his Action for Damages, 
the Phriee; and that muſt be upon the Pluries; Vide 1 Co. 559. and the 
— Sung other puniſhes the Contempt, which may be on the Alias. 
Contempt, is So is the Attachment upon Aa Prohibition, which is the 
on the Alias. Cafe in Cro. and here they took a Pluries, and no Attach- 

ment. 


King verſus Beil. 


IE was bound by Recognizance to appear here for 

printing a ſeditious Libel concerning the Scots Colony 

at Darien ; and it appearing an Indictment had been found 

againſt him at Old Zaily, which he had travers d, and was 
to anſwer there, his Attendance was diſcharged here. 


Tho' the Plaintiff, after Judgment, does own Satisfaction 
by Parol, yet we never do compel him to do it by Decd, if 
2 Defendant 
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Defendant does not releaſe Errors; for if the Judgment were 5 
ek the Plaintiff would be concluded. 4 


Stout verſus Marſon & Cowper. 


N the Day, on which an Appeal was returnable, it was Apel. 
moved the Appellant ſhould be demanded. Cur There 1 
zs no Writ return d, fo no Appeal pending; and the Sheriff pellant may be 
has all this Day, fitting Court, to make a Return; but it femanded, | 
was agreed, if the Writ were Returned, they might come coming ap- 
and have Appellant demanded, and if he did not come, they pellees will i 
ſhould be diſcharged. And a Motion for Appellant, that Aich gd 
Sheriff ſhould return his Writ, was denied, there being no 

Aﬀidavit that it was delivered to the Sheriff. 


Sprag verſus Richardſon. 


Rule of Court was for Sheriff to ſhew Cauſe, upon his 
perſonal Attendance, why he ſhould not pay Moncy le- 
vied on Execution: And upon Affidavit of Service, Northey 
moved for a new Rule abfolutely to pay the Money, let 
Court deal with him as they pleas'd for the Contempt; but 
Affidavit being defective, they were ordered to mend it. 


Butler verſus Rews. 


ao for a falſe Return to a Mandamus was brought vide ante 
by two Church-Wardens, and moved in Arreſt of Judg- 332. fmile. 
ment that it could not be, becauſe the Fees of the one were vo cnn 
not the Foes of the other, but ſeveral. Cur ads. der lt Re 
A — 


King verſus Hays. 


AN Order of Seſſions was for the diſcharging an Appren- Original Or- 

1 tice from his Maſter upon the Statute of 5 El. and two we 
Exceptions taken to it. 1/f, That the firſt Proceeding was at - beet 
the Quarter-Seffions, whereas it ought to have begun by prentice; | 
Complaint to two Juſtices; and for this Hawkſzorth and 

H. Uary's Cafc in 1 Saund. was cited, to which was oppoſed 

Vent. 174. 2d Exception, That it appeared the Maſter was 

bot preſent. Hot was then ſtrongly againſt the Order u » 
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the firſt Exception, for that they ought to have followed 
the Method ſet them by the Statute, for Statute thought 
convenient that Endeavours of Juſtice of Peace ſhould be 
firſt ufed ; and if Party, of whom Complaint was, had not 
complied with the Jultice's Propofal, then that be ſhould 
give a Bond to appear at Seſſions, and that is as it were by 
Appeal: But if the Party had promiſed to obey the Juſtice 
of Peace's Orders, but after would not ſtand to them, the 
only Way was to complain de novo, Oc. and the Juſtice to 
attach him, and bind him to Seſſions. | 
zut Note ; Trin. 1701. in the Caſes of the King and Job- 
for, and the King and F: xeick, it was unanimouſly reſolved 
the Order made at Seſſions at firſt Step was good; and Fils 
ſri} he was brought to that Reſolution rather from the Ne- 
e: flity of the Fling, the Practice being all fo, than any 


Reaton h tfaw tor it. 


* 


Ann 


Creamer and Wickett. 


Record. | N Aſſault and Battery, Defendant pleaded another Action 
ks we. a for the fame Cauſe pending in this Ce urt ; to which N 
fame Court is iel Record was replied. and Fabetur tale Record rejoined; 
pine, gg and Plaintiff ſigned his Judgment for Want of a Plea; and 
93 a Rule to ſhew Cauſe why a Writ of Enquiry ſhould not 
cord, or crave be executed, Northey ſhewed for Cauſe, that a Record of 
. ee bin this Court be ing pleaded, and Nl tiel Record replied, there 
Live on it. Was a full Iſlue joined; and therefore by Courſe of Court 
Plaintiff could not ſign his judgment till he had pay'd the 
Defendant's Attorney for entring his Plea. Fide Dy. 228. 
Co. Ent. 138. 8 

And the whole Queſtion was, whether after a Record of 
the ſame Court pleaded, it were proper to plead Nl til 
Record”, and to join Iſſue upon it, or that Defendant might 

demur to the Replication. : 
And it was urged by Northey, that if a Record of ſame 
Court be pleaded, the Plaintift may immediately crave Oycr 
of it; and if the Defendant does not grant it, or produce the 
Record, there is an End of the Plea; quod fuit conce fun 
per Cum. Tide 5 H. 7. 24. But if it be a Record of ano- 
ther Court, the Way is to reply Nu tie! Record, and then 
Day is given to bring it in: But that it was a Doubt in an- 
cient Books, whether Nl tiel Record might be pleaded to a 
Reeord of ſame Court; and that it might, he quoted Buck v. 
Pierce, Mich. S. of the King; where the Queſtion was 2 
3 | | uc 


—— — r 
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ich 1 Poa picaded, and Day given to bring I! the Record, 

and it not produced, whether that wore a Failure. Te 

256. Il. C. Not. 424. 1 Taft. 157. and per II, it has obtain- 

ed, that when a Record is Pleaded in the fame Cont, they 

may reply Nui tiel Record - but the proper Way 15 to crave 

Over, and then 2 Day is given. And he tail a Record micht 

be pleaded by way Ot Inducement, which is not traverſible, 

ard to it NA tie! Record is no Plea; fo if Record of an I- ide 1 Saund. 
\-ricr Conrt be pleaded, it is mot tracerſable, lecampſe not a 97498, 99. 
nocd Pla. And the Cafe being again moved, it was held Au; 
Cu, that the Defendant ought not to rejoin, and ſay as 
WLib:taur tali Necordum; for the Entry upon pleading a Re- Dilt-rence, 
cold of this Court is Vpza Cur Domini Reg. adgiſur onlt, —_— 
Sc. idco dies data eff, Go. to produce the Record; and if ame Court, 
upon Search the Record be found, then the ſame is ſhewn and where of 
in Court, and thereupon Judgment; or if the Record be not — 
tound, then there is an Entry of Search, and no Record 
found, and thercupon Judgment of Ne Orftcr : So Antep. 214, 
there are two Ways of replying, when a Record of the ſame 215. 267. 
Court is pleaded, either to reply Ni tied Record, as is done 

kere, or to crave Oyer of it; and they relicd on tne Caſe 

in 7. 228. And to what Purpoſe ſhould one join Iſue upon 

the being of a Record of this Court, when we have them 

all before us, and may preſently know the Matter; and the 

Difference is between a Record of this Court and of another 

Couit; and Judgment final being entred was f-t alide, be- 

cauſe Failure of Record is not peremptory; and it being upon 

a Doubt of Practice ſhall not conclude. 


and Ws. 


N Debt againſt Bail, the Qu“ ſtion was, whether they In Debt a- 
mould be admitted to ſurrender the Principal, as they — Bad 
might upon a Sci. Fa. upon two Nibils return'd; and it ſeem- — 

cd reafonable they ſhoule, and made a Rule of Court. 


. Fa. recited a Judgment in Time of the King, which Scire Taten on 
in Fruth was in the Time of the King and Queen, and fo — 
a0 Jucgment to warrant it; and Judgment upon Return of on Merion. 
Aibits. Car : In Strictneſs we ought to put them to Audita 

2227 ; but we generally rehieve them upon Motion, and the 

Toy 1 2 N : 1 

, vagment on the Sci. Fa, was ſet aſide, and ordered that the 

onen levied by a Fi, Fu. thereupon ſhould be refunded, 


Horn 


— _—_ * — 2 — —— - — 


ET” 


— — 


— . 
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Horn verſus Luines. 


Salk. 583. I Replevin the Defendant intitles J. S. to a Rent - Charge 
Replerin.o 1 of 1co/. a Year in the Place where; and makes Co- 
| bringing Mo- nuſance as his Servant for a Year's Rent arrear at ſuch a 
ney into Court 'Tjmne : Plaintiff replies, that as to 50 J. Part of the ſaid 
SES. Rent ſuppoſ.d to be due at ſuch a Time, de ixjnrid (ny, 
fluous, for Ge abſque hoc, that there was Rziens arriere, et hoc parat, 
Money is not eft cerificare; and as to the other 50/4. a Readineſs for 
whether has Payment of it at Day of Payment; and that he always was, 
Right to di- and ſtill is ready to pay it, et profert in Cur, et petit Judi- 
wy go cinm de damnis. Plaintiff by his Bailiff takes the Money out 
Bond. of Court, and traverſes his being always ready, Gc. and 
demurs to the firſt Plea ſpecially, becauſe that making a 
compleat general Iſſue, he ought to have concluded to Coun- 
try, and not with an Averment; for it was agreed, that if 
they could not plead it without an Inducement, he muſt 
have concluded with a Traverſe ; but this was no more than 
Nee conclu. Riemt arriere, and therefore pleadable as ſuch, and then he 
ding tothe Ought to conclude to Country; and that not concluding to 
Country, Country, where one ought, was fatal, was quoted 2 Saund. 


d. hen 188, 

N 2d Exception, That other Part of the Plea was bad, be- 
cauſe he demands Judgment de damnis; for if there be any 
Thing due to us, we have Cauſe of Diſtreſs, and then he 
can have no Damages; for if I diſtrain for two Things, and 
I have Cauſe for the one of them, and not for the other, if 
I juſtify for any one of them, I ſhall have Return for both. 
Hob. 133. But if I diſtrain two ſeveral Diſtreſſes for two ſe- 
veral Cauſes; as ſuppoſe two Horſes, one for Treſpaſs, and 
the other for Rent, there juſtifying: for one intitles me to a 
Return for one only; and the Plaintiff ſhall recover Da- 
mages ſor the other. 
Another Point in this Caſe was, whether after taking the 
Money out of Court, he could plead a Demand, and Re. 
fuſal after, or traverſe the Tender, c. for Damages; and 
that he could not, was quoted, 2 Cy. 126. 21 Ed. 4 25. 
pl. 39. full in Point. 1 Iaſt. 107. a. Contra theſe Precedents 
were urgd, where after Money taken out, Plaintiff re- 
plied for Damages, Aſbton, Debt 278. Mich. 14 Fd. Rot. 

1718, Raft. 159, lib. pl. 159. Raſt. tit. Meſue 7. 
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Of the other Side it was anfwered, that Plaintiff could 
not receive it but as it was tendred ; and that it was ten- 
dred in Diſcharge of Damages. 
And that what amounts to General Iſſue may be plead. d 
with an Abſque hoc, they inſiſted upon the Caſe in 3 Lee. 
220. Kel. 4. 5 
"Per Cur ; When Money upon a Plea is taken out of 4 _ 
Court, the Judgment is eat ide quietus fine die; for when ona _” 
the Defendunt brings in the Money, Plaintiff by taking it taken out of 
out agrees with Defendant's Allegation. And they faid, — . 
they knew no Cafe where Damages are only acceſſary; 7.4 ind f, 
and the Plaintiff by his own Act bars himfelf from Judg- Di- 
ment for the Principal, that he ſhall have ſudgment for the 
Acceſſary. But in Ejectment, where the Jerm is expired du- 
ring the Plea, it is otherwiſe. And as to one Halt-Year's 
Rent, whereof he pleads a Tender, if he had pleaded a 
Tender right, it had been a good Plea according to Ib. 
207. for he could not diſtrain after without making a De- 
mund in caſe of Rent Charge or Seck. | 
Then ſuppoſe the Tender be well pleaded, the bringing Bringing Mo- 
the Money into Court is ſuperfluous in Cafe of an Avowry ; 7 inte Cour 
but in Debt upon Bill or Bond, Tender & adbzc parar” is the Nam, is u. 
Plea, and there it is neceſſary to bring the Money into perſluous in- 
Court to ſave Damages. But the Money is not demanded Been bur in 
here, for it is a Replevin for Goods, and Queſtion only is, is neceflary to 
whether he had a Right to diſtrain, for if he had not, there ve Dama- 
ought to be Damages againſt him, and no Return; if he“ 
had, he ought to have Return of the Diſtreſs. . 
But here there was no Tender pleaded, but only para- Jp - ub | 
tus fit on the Land; for be the Grantee preſent or abſent, mould be 
there ought to be an Obtwlit pleaded, and that he did not pleaded. = 
come to receive it. And if your Plea be bad, as queſtion- Tr . 
leſs it is, and you bring Money into Court, and their Bailiff © 
takes it out, both your bringing it in, and their taking it 
out is impertinent; and fince your Plea is bad, what he fays 
after is not material; for here is a good Avowry, and no 
good Anſwer to it : For tho he never did demand, yet if 
vou never did tender, he may diſtrain without any Demand 
at all; and to make the Diſtreſs tortious you ſhould have 
pleaded a Tender; and therefore tho Money be brought 
into Court by you, and taken out by them, we ought to 
award a Return; take Advantage of the Money's being taken 
out as you can. 
Then as to the Traverſe, that the Diſtreſs was de Injuria 
ſua proprid, obſque hoc, that there was aliquid aretro; the 
ü N Queſtion 


41 


Demurrer. 
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Queſtion is, whether it be well pleaded; it is the 

Riens * and Riens arriere is the General | qa — 
Avowry; for the Lord juſtifies becauſe there is fo much 
Rent behind, and the Tenant pleads Riens arriere, et de hoc 
Cc. which is the proper way; and inſtead of this you come 


with a Circumlocution of an Inducement, and an Ablque 


hoc ; and this, tho' it be but Form, yet it is legal Form, 
and ſuch as the Law will have obſerved. 
Where Gene. And where one pleads a General Iſſue ſpecially, without 
ral lfſue is pe- giving Colour, it is good Cauſe of Demmnrrer ; and yet that is 


cally pans but Form, for if he had pleaded the General Iflue, he might 


be given, elſe have given the ſpecial Matter in Evidence; but here your 
good Cul or Intent by this ſpecial Plea was to have forced them to reply 

by which you would inconvenience them ; for if you had 
pleaded the General Iſſue, there had been an End of Plead- 
Vide 1 Vent. ing. 3 C. 754. Huiſp's Caſe. An Audita querela upon a 
101t- „ Defeaſance of a Recognizance; and it was for Payment of 
vel 38. Money at ſuch a Day, and pleaded that he was ready at 
the Place, and tender d it, Gc. Plaintiff pleads that he was at 
the Place ready to receive, ahſque hoc, that the other was there 


to tender; and held the Plea was bad upon the Reaſons ſupra. 


So Obtulit is abſolutely neceſſary, and Paratus not ſufficient. 
 2dly, The bringing of Money into Court does not abate the 
Writ. 3d, In 1 there needs no Profert in Car, be- 
cauſe you do not and the Thing itſelf. 4rbly, Rien: 
arriere is the General Iſſue, and therefore to be pleaded and 
concluded ſo; and tho pleading it ſpecially be but Form, 
yet for avoiding Prolixity in Pleading it is bad on Demurrer; 
and per Cur”, Plaintiff had Judgment on both Pleas. | Ht 


ſaid that it was not vet ſettled, whether after Return irre- 


pleviſable, if Party tender Arrear to Bailiff, it be good to 
intitle him to Action for Detainer againſt Principal; tho it 
be ſo ſettled in Caſe of Tender to Principal in Carper- 
ters Caſe, 8 Co. And he ſaid that he was not ſatisfied with 
Pilkenton's Caſe in that Point; for if Bailiff may not di- 


ſtrain, nor receive Money tendred, why ſhall his Receipt 


abate a Writ e © 

Note; In this Caſe, upon Point of pleading of Tender, 
this Diverſity was taken by Holt, that Tender at Day is no 
- Plea to a ſingle Bill, but only in Bar of Damages; in which 
Caſe you muſt plead it before Imparlance, with a Touts 
temps & uncore priſt & profert, Oc. but Tender at Time 15 
a good Plea to a Penal Bond in Bar, becauſe it ſaves the 
Forteiture, and therefore may be after Imp arlance. Sed id. 


1 Inſt. 207. 4. 21 Ed. 4. 25. pl. 39. This tcems to hold only | 
I 


where 


* 


r. 
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where the Penal Bond is for doing a collateral Thing, and 
not where it is for Payment of Money; but oide the Caſe 
in Dyer 300. a. that in caſe of a Bond for Payment of Mo- 
ney, he may plead Tender, & zzcore priſt, after Impar- 
lance. 


Hatcher, a Clerk in Chancery, was committed by my Ifurmation | 
Lord Keeper for ſending Writs into the Country with ſoft Jr Ping 
Yellow Wax upon them, without being ſealed by the Great not being kal. 
Seal, as if they had been actually ſcaled ; and this was ſaid el 
to be a very high Miſdemeanor, and next to Counterfeiting 
the Seal; and he was bound himſelf in 1000 J. and two 
more in 500 J. each, for his Appearance, in Order to an In- 


Pullen verſus Purbeck. 


DL Legit was ſued about eight Years before, and a Return Sk. 563 
of an Extent thereupon filed then thus, That the De- In Execution 
fendant was poſſeſſed of Chattels to ſuch a Value, which 2 d.. 
he had taken in Execution; that beſides, the Defendant was liver no more 
ſeiſed of a certain Cloſe called 4. of the yearly Value of gear ere 
50 l. a Year; and of a Cloſe called B. of the Value of 5 I. cujon is void. 
a Year; and of a third Cloſe of the Value or 501. a Year ; if that appears 
and fo found by the Inquiſition ; and had no more Lands . 
or Tenements at the Time of the Judgment, or at any 
Time ſince; that he delivered to Plaintiff the ſaid Cloſe of 
A. and C. to hold tangua 


, by Cheat ham for the Defendant, 
and Northey for the Plaintiff, this Term. For the Plaintiff 
was Hob. 47. that if Execution be ſucd, and execu- 
it of Lands not extendible by Virtue of it, yet 
: ation ſhall not be thereby merely void ; but if 
Party has any Remedy, it muſt be by Audita querela. 1 Rol. 
and he ſaid, that tho it might be ſaid, that ſuch 
Execution be void in ſome Books, that is to be underſtocd 


an Act of Parliament; and relied on Hale's Opinion, 1 Sid. 
239. that ſuch Extent of more than a Moiety was . 4 
void; 


r — 
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Poltea 359, 
364 
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voidable, after Return filed. 2 Iuſt. 296. That Extent once 
filed cannot be ſet aſide, as it may before filing an Exami. 
nation, if Court fee Occaſion. 1 Fd. 3. pl. 44, 49. Bro. Ex. 
tent 5. Fitz. Extent 2. 1 Sid. 356. 1 Rol. Rep. 89. 3 Cy. 310, 
A new Elegit was granted, upon Surmiſe of more Ling; 
than were extended; but if that had not been ſurmiſed 
upon Return of the firſt, a ſecond Elegit would have been 
merely void. Fide 15 H. 7. 15. that after Elegit, Party can- 
not have a Cap', or Fieri fac. Fitz. Extent 16. 

To which it was anſwered by Northey, That a Man's 
Judgment ought to be ſatisfied; fo a Man ſhall have H' #7 
in infinitum, till the Debt be ſatisfied ; with this Diff 
that the laſt muſt always recite the former, and what is 
levied by them, that the Defendant may not be overcharg d. 
And as to Flegits he took this Difference; 1ff, If there be 


any Error not apparent on the Face of the Return, that 


may be rectified, upon Examination, before it be filed; o- 
ther wife the Filing is concluſive ; but if the Error be ap- 


parent on the Record, that may be taken Advantage of at 


any Time: As if Office finds a Man has twenty Acres, when 
in Truth he has but ten; if that be not avoided before 
filing, the Party is without Redrefs, if it does not appear on 
the Face of the Return. Here we are proper this Way, for 
if we had brought a Writ of Error, it would be objected, 
that this is an Error to our Advantage, and therefore not 
aſſignable by us: And by the Rules of Authorities, where 
one docs leſs than his Authority, of entire Thing, it ſhall 
be void for all; and if he exceed his Authority, it ſhall be 
ſo too; and here it appears he exceeded his Authority, by 


extending more than a Moiety ; and if we had entered here, 


Vide No. 19. 


Somme. 


by ſaying, that if we ſhall be eſtopped 


we ſhould be found Treſpaſſers in an Ejectment; becauſe 
the Extent is void in itſelf; and he quoted 1 Sid. 91. that 
if more than a Moiety be extended, it is merely void. 1 Vent. 
259. upon the Diverſity above-mentioned; and he concluded 
to ſay againſt the 
Record, that the Extent is good, in Treſpaſs or Ejectment 
againſt us, why may not we ſay with the Record, that it is 
bad. 

Holt. If one has Judgment for 201. and ſues Elegit, and 
Sheriff returns, that he has levied 101. of his Goods and 
Chattels, and that he has no Lands; and after Lands come 
to him, Plaintiff ſhall have a Sci” fa' to extend thoſe Lands; 
for it is the Extending the Lands, and not the Suing 
the Writ, that does conclude; and there, if one * - 

1 e ept 


— — —— 
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Ferit againſt one, and Return is made, that he has no je on Ehgit 
ande he may ſue any new Execution; but if Lands to Return be 
(ver fo ſmall a Value be extended, he is thereby concluded. = 1 
je Office find a Man has twenty Acres, when in Truth he may have a 
has but ten, and thoſe ten are extended, the Execution is new Exec 
good, while it ſtands; but he ſeemed to be of Opinion, he ay Lands we 
mitt be relieved by Andita querela. But if there be two found, he is 
ſudgments of 100 J. each, and Eligit on one, and Inquiſi- ncluded. 
tion tinds he has twenty Acres, and ten of them arc ex- 
tended; and then an Elegit is ſued upon the other, and In- 
quilition finds he has twenty Acres, and thereupon the o- 
ther ten Acres are extended, no Audita qrerela lies; at which 
Sir N. Shocrer, at the Bar, ſhook his Head; whereupon Holt 
{iid, on his Word it was true; and they all agreed, that ,g 97.239 
if it appeared on the Record to be void, it might be given 1 Ven. 259. 
in Evidence; and Holt ſaid, it would be hard to avoid it 
by Audita querela, for that would pull up all by the Roots. 
This Caſe was next argued in another Term, by Sir B. 
Feger for Defendant, and Cheſhire for the Plaintiff. 
Shower ; This Sort of Execution was not at Common - 
Law, but created by JFe:ſizz. 2. c. 18. as appears by the Sta- 
tute, 1 Inst. 394. 3 Co. Sir William Harbert's Caſe; the com- 
mon Proceſs was oniy a Fi fa, or a Lecari. So this Sta- 
tute gives a Man a Liberty of chooſing to have all his Goods 
and Chattels, except, &c. and a Moiety of Lands and Te- 
nements; and once he determines that Election, and the 
Effect thereof appears on Record, he ſhall never after betake 
| himſelf to a new Remedy; but if he has Judgment upon 
this, he may have any new Execution he pleaſes, by Capias, 
Fi' fa, Levari or Elegit; which the Law does not allow 
after Election. Br. Elegit ; after Elegit one ſhall have no 
other Proceſs. 19 H. 6. 4. 1 Rol. Ab. 904. 2 Rol. Rep. 8, 9, 
77. And an Elegit is a judgment in its Nature; for after 
he has made this Choice it amounts to a Judgment, that 
be ſhall have all his Goods and Chattels, and medietater 
terre; tho there be no Form of Words importing an A- 
ward of the Court; yet the Writ iſſuing by Virtue of the 
Yatute, which tantamounts as if the Court had faid ſuper 
9:0, Cc. and therefore he can never be admitted to demand 
another Execution generally; and here the Judgment, if 
any, muſt be general, for the Prayer is fo; and Judgment 
muſt be according to the Prayer. 
2a/y, They ſhould not make their Prayer to have Ex- 
cation as this is, generally, to have Execution of the reſt 
7 their Debt; but it ſhould be purſuant to their Suggeſtion, 
411 _ 


358 
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If Extent be 
avoided by Au- 
dita quereia, 
muſt account 
for mean Pro- 


to have a new Extent of a Moiety, or a new Elegit; for 
tho' they would have the Extent void, becauſe more than 
a Moicty, yet the Fault of the Extent cannot avoid the 
Prayer of an Elegit, which has been made; therefore he 
ſhould have a new one; for ſubſequent Act of the Office; 
cannot alter the Plaintiff's Prayer; and they there perhaps 
will award them one, to do now well, what the Officer i 
done ill before. 

zdly, This Extent cannot be ſuppoſed void; ide 1 Ry} 
Abr. 305. pl. 8. this very Cafe in Point; that Extent was 


not void, but voidable by Audita querela, vide 3 Cr. 310, 


Per Popham ; if it appear that the Plaintiff had Extent by 
former Elegit, which he accepted, he cannot have a neu 
X legit ; and if he takes one it will be void; but upon a 
Surmiſe of more or leſs Lands upon the Return of the firſt 
he may have 2 new Elegit; and as to its being void or 
voidable he quoted Hob. 48. 1 Rol. Ab. 304. 

There are many Caſes where Extent ſhall be void; a; 
if a Stranger's Land be extended; but the Extent is of De- 
ferdant's Lands; and if there be any Wrong, it is to him, 
and not to Plaintiff. 4 Co. 67. If Conuſee enters before any 
Return of Execution, he is a good Tenant, tho' the com- 
mon Way be to bring Eje&ment ; yet if the Plaintiff en- 
ters, he has a good Title againſt every Body, till Debt be 
ſatisfied; ſo they may enter and hold here, after this Re- 
turn; and if we had brought an Audita querela, it would 
only avoid the Surpluſage; quod Holt negagit; for he ſaid, 
it would avoid all, and make him account for the mean 
Profits. | _ 

Vide 3 Keb. 243. Dawſon and Fefferſon; a Venire for 
to try an Iſſue; Jury find more than was put in Iſſue, and 
void only for Surpluſage, and new Fenire fac ſhall not 
go; for where an Authority is exceeded, all ſhall not be 
void, but only the Exceſs ; but where the Sheriff has no Au- 
thority at all, it is not ſo; as where he extends Land of a 
Stranger; and a new Elegit they cannot have for Lands 
only ; and they have all his Goods already, and no 
that he has any ſince. ; 

He concluded, that there was no judicial Opinion againſt 
him; for 1 Vent. 295. was only a Saying upon Motion; and 
that 3 Keb. 313. was but the ſame Caſe; and that none will 
diſpute but the Defendant may have an Audita querela here; 
which ſhews the Extent is not merely void. : 

Cheſhire cont. The firſt Execution is void; for the Elgit, 
by the Statute, is a new Authority to the Sheriff; which 

* oy 


— 


— 
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o Rule of Authorities ought to be purſued ſtrictly, or elfe 
what is done upon it is void; notwithſtanding the Favour 
tie 1 aw gives to Executions; it the Sheriff had extended 
al the Defendant's Land, that had been merely void, be- 
cauſe he had exceeded his Authority; and that he does by Tn: 299: 
extending any Thing more, as well as by extending all. 1 Fer. ho. ws 
9. (hee of Sheriff 135. 12 Ed. 4. 2. Br. Flegit 14. Of two | Brownl 96 
Acres Sheriff may extend one; or of two Manors one, if 
they be of equal Value; but a void Act is not capable of ler. 15> 
a aegis G Minus. | | 

an Act of Parliament, introductive of a new Law in the 
Afirmative, is Negative of what is not expreſſed therein. 
4:7. 109, 113, 206. Fob. 298. So has the Conſtruction been 
made upon another Branch, which impowers Sheriff to take 
all the Party's Goods and Chattels, except averia carucæ; 
ind if he take them, "Treſpaſs will lie againſt him. 2 Inf. 
133, 395, 396. Elegit lies not againſt an Infant, tho' there 
be no Exception of Infancy in the Statute ; becauſe the 
Privilege of Infancy ſhall not be taken away by affirmative 


Words: So if Treſpaſs lies for taking avcria carucæ, becauſe 


of the Exception of the Statute, this being an affirmative 
Law, Cc. is the fame as if there were an Exception of a 
Moiety. = 5 5 
Where there is any Matter dehors which may avoid the Ante p. 355. 
F.xtent, that muſt be complained of before Return filed, Felten 364. 
or by Audita querela, becauſe the Fact may be controvertcd. 
But where it appears on Record of the Return filed, it is a 
Helo de ſe, and needs no more to ſhew it ill done; as if 
Judgment were, that Sheriff ſhould extend more than a 
 Noiety, it would be ill, 5 
As for Row and eres Caſe, there is no Reaſon given for 
it; and a Man may be over cautious, and bring 4zdita que- 
* — Neceſſity; vide Hetl. 66. Lit. Rep. 77. to this 
urpoſe. | 
Obj. We have accepted this Extent, and have acquieſced 
tor nine Years. Jnſw. That depends upon this, whether the 
Extent be void or voidable; if only voidable, it is againſt me; 
if void, that muſt be abſolutely void, or void or voidable at 
Election ; if void or voidable, our Acceptance makes it good ; 
it abſolutely void, as I contend it is, no Act or Acceptance 
of ours can help it; as oide 1 Iuſl. 300. Thing may be 
made good by Contirmation ; if Tenant in Tail make a 
2a: not warranted by the Statute, it is void or voidable, 
at Election of the Iſſue. But this is not an imperfect Con- 
veyance of an Intcreſt ; but we ſay a void — of a 
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Proceſs of Law, which we can no more make good, than 
we can make a good one void. 
If no Land be extended upon an Elegir, it is only in 
Nature of a Sci fa; cide Hob. ubi ſupra ; and if we are 
bound by Acceptance of more than a Moiety, they ought 
to be ſo too; for it were abſurd we ſhould be tied, and they 
looſe ; and by this Argument, Acceptance of the whole 
would be good. | | 
A Deed indeed may be good againſt one, and void a- 
gainſt another; good againſt one's ſelf, and void as to Privies; 
as Deed of Non Compos is good againſt himſelf, and void 
againſt Heirs, Executors, Cc. but the Reaſon of that is a par- 
ticular Maxim in Law, that a Perfon of full Age ſhall nct 
ſtultify himſelf ; but that Caſe is not like ours, which can 
better be compared to inferior Juriſdiction; as in caſe of 
ding in Marſbalſea, where they have not Juriſdiction, 
be > may againſt his own Suit ſay, that they are void. 2 Cy. 
353. Mo. 787. Prohibition to ſtay the Party's own Suit, and 
yet there Juriſdiftion might be made. 
4 Co. Vermen's Caſe; If Jointure be made for Life of 
Husband, Remainder to another for Life ; Remainder to 
Wife for Life, for her Jointure ; tho he in Remainder dies, 
living Husband, and that after iJusband's Life Wife enters, 
it is not thereby made a good Jointure ; becauſe at firſt 
creating it was not a good Jointure. 4 Co. 9. If a Perſon 
qualified to keep two Chaplains, retain three, and one of 
them dies before any of them is advanced to a Benefice; 
yet none of the other two are qualified for a Plurality, be- 
cauſe of the original ill Retainer, being not purſuant to the 
Authority of the Statute. 10 Co. 32. If Biſhop make Leaſe 
for four Lives, and one of the Lives expire, Biſhop dies, 
his Succeſſor ſhall avoid it, tho' it have all the Qualifica- 
tions except a legal Commencement ; but that exceeding the 
Authority given by Statute, it is void for all. Sir J. Da- 
gi, Reports, 44, 48. The Dean put his Scal to a Leaſe, 
without the Conſent of major Part of the Chapter, but they 
aſſented to it after, yet it was void. Bro. Judgment 148. It 
after the Statute of 11 H. 7. he in Reverſion releaſe to A- 


lienee of Wife, without his Conſent, Releaſe is void; be- 
cauſe it appears not of Record. If upon the Statute of Acton 
Burnell, Lands be extended at two high a Rate, the Co- 
nuſee may pray that Extender may take them at that Rate, 
and pay him; and thereupon Sheriff may deliver the Land 
to the Extenders. 44 Ed. 3. 2. Me. 753. but there the _ 
m 


Term. Paſch. 12 W. III. 1700. - 


— 


2 w—_ 


d, 


” oe - * 


61 


Au make his Challenge at the firſt Diy of Return, be- 
cauſe he has an Election to except, or take the Land. 

We cannot be eſtopped here, becauſe a void Act cannot 
work an Eſtoppel. 14 H. 7. (4.) 22. Hard. 465. No Record 
efops, if the Court has not Juriſdiction ; and every Efloppet 
* reciprocal. 1 Inft. 352. Eſtoppels muſt either bind both 
or neither ; ſo if they be not bound, if we ſhould bring an 
Ejeament, we Cannot be now. | : ol, 

Holt Ch. I. upon the Argument now, ſaid, that what 


Time; for the Sheriff return d, that he had delivered the 


Land in Execution, which imports an Acceptance, and now 
he comes to avoid his A 
where one comes to diſapprove an Extent u 
Merchant, he muſt ſay, that he has not accepted. So here, 
why ſhould he not come and ſhew that more than a Moiety 


was extended: And if Sherift will return Liberavi parti © 


where he refuſes to accept, Action will lie againſt him for 


after ſo long Time; and 
pon a Statute- 


a falſe Return. And tho it be a Rule, that Things in/o fatto 


vcid cannot be made good by Acceptance, yet it is not with- 
out Exception; as 'Tenant in Tail makes a Leaſe to com- 
mence ia futuro, and dies before the Day, the Leſſor enters, 
Iſſue in Tail may have Treſpaſs againſt him, or he may 
by Acceptance make it good. 


Tenant in Tail makes a Leaſe to commence in futuro, 


and after makes a Feoffment in Fee, and Leaſe commences, 
Feoffee may avoid it, or make it good by Acceptance. Te- 
nant in Tail of a Rent grants it in Fee, it is void by his 
Death; but if Ifſue affirms it to be good, and brings a For- 
medon, he may be barrd by Warranty. 
If Land of one Purchaſor be extended, and Lands of another 
Purchaſor omitted, if he whoſe Land is extended bring Aud 
quer, he ſhall avoid the whole; and there are two Writs in ſuch 


Caſes; the one an Audita querela, the other only for Contri- 
bution : And he ſaid, the Caſe in Brownl. may be good or 
bad Law, as it is put ; for if there be two Judgments, and- 


the Defendant is ſeiſed of twenty Acres, and a Moicty of 
them is extended upon one, and an Extent goes upon the 


other; and Inquiſition thereupon finds him ſeiſed of twenty 


Acres, without any Notice of the former Extent, and here- 
upon the other Moiety is extended; this is well, tho' in 
Truth a Moiety of the remaining Moiety ought to be ex- 
tended. And if the Land of one Purchafor only be extend- 
ed, the Plaintiff has no Remedy; yet the Defendant has 
Remedy by Audita querela, and will make the Plaintiff ac- 
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count to him for ail the mean Profits. If there be two bound 


jointly and fcveraily in a Bond, and one of them is ſued fir 
and Judgment is againſt him, and the other is ſued, and 
Judgment likewiſe againſt him, the firſt is taken in Execy. 
tion, and after /:/eg7t againſt the other, whereupon his Land; 
are extended; the firſt ſhall be diſcharged upon Audita quer”, 
Pratt Serjcant, in Trinity Term after, arguedfor the De- 
fendant, and Ilall Serjeant for the Plaintiff; and Pratt ar. 
cucd that the Extent was not meerly void; and that if it 
were void, or voidable at Election, it was only fo at Elec- 
tion of Defendant, and not of Plaintiff; and this being a 
jult Debt, which the Defendant muſt pay one Time or o- 
ther, he may think it an Advantage to have more than a 
 Meicty of his Land extended, for that the Incumbrance 
may be the fooner diſcharged ; and that this was agreeable 
to the Reaſon of the Law in other Caſes; as in caſe of 
an Infant, who, wanting Underſtanding to contract, cannot 

by any Act of his bind himſelf, except for Neceſſaries; 
he may make a Leaſe, reſerving Rent, which tho void ab- 
folutely, yet becauſe poſſibly it may be for his Advantage, 
he may allow of it when he comes of Age; or he ma 
have "Treſpaſs againſt Leſſee for Entry; or bring Debt for 
the Rent, and make it good. 18 Ed. 4. 1. 4. 2. 4. 3.b. 4.0. 
where in Treſpaſs, Leflee juſtified as Leflce of Plaintiff, who 
replied Non-age in him at Time of Leaſe made; and ad- 
judged he might have "Treſpaſs or Debt for the Rent. S0 
of Sale of Goods by Infant, he may have Treſpaſs for ta- 
king, or Debt upon Contract; and it is made a Onere, if 
Infant ſells a Horſe, and takes the Money for him, whether 
he ſhould have Treſpaſs; but if Infant makes Feoffment 
and Livery, it is not void, but voidable ; but if the Livery 
be not by his own Hands, it is void. So if Feme Covert 
make a Leaſe, it is void; but if ſhe joins with her Husband 
in a Leaſe of her Land, it is at her Election, after Huſ- 
band's Death, to affirm or avoid it, becauſe it may be for 
her Advantage: So here it may by Poſſibility be for the Ad- 
vantage of Defendant to have more than a Moiety extended; 
therefore he ought to have the Election to affirm this Ex- 
tent or not; and this Rule holds even upon Conſtructions 
upon Acts of Parliament; as by the Statute of Doris, there 
is an cxprefs Difability upon Donee or Iſſues from Aliena- 
ting to bar the Iſſue; and Tenant in Tail has no more 
Power to make a Leaſe to bind the Land after his Death, 
than the Sheriff to extend more than a Moiety, by this Sta- 
tute; yet if Tenant in Tail make ſuch a Leaſe, — 
5 | q 
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may make it good, if he pleaſe; becauſe it may poſſibly bo 

for his Advantage ſo to do; and a Succeſlor may make a 

Leaſe good, not warranted by the difabling Statute of Queen 
;zabeth. 

* Sheriff has but a bare Authority, which he muſt pur- 

ſas ſtrictly, otherwiſe his Act is intirely void; and what is 

altogether void, cannot be made good by any ſubſequent A- 


ercem-nt. Vide Penant's Caſe, 3 Co. Leaſe for Years, with 


Condition upon Non-payment of Rent at a Day certain to 
de void; no ſubſequent Acceptance will make ſuch a Leaſe 
-ood; which Cafe I agree to be Law; for there Leflor has 


made his Election by demanding the Rent, without which 


the Leaſe had not been void; and ſince by his own Act, 
i. the Demand, he has made the Leaſe void, there is no 
Reaſon that after, by another contrary Act, he ſhould make 
it good. 

Another Caſe is, where Tenant in Tail makes Leaſe, re- 
ſerring Rent, and dies without Iſſue, he in Remainder can- 
not by Acceptance make it good; which Caſe I agree to be 
I. uv, but not like this; for the Rent reſerved, which is the 
Recompence, cannot go to him in Remainder for Want of 
Privity ; and fo it cannot be ſuppoſed for his Advantage to 
have Power to afficm the Leaſe : Nor is the Caſe of Tenant 
at Will more like, for the Leaſe is at Will of both Par- 


ties, and by Conſequence mult neceſſarily determine upon 


either Party's ceaſing to have a Will of continuing it. 
And in many Cafes, where one enters by Colour of Au- 


thority, without any Right, yet if it be for the Good of 


him that has Right, he may make that colourable Right, 
or Act, good; as if one enter upon an Infant, he may charge 
him as Guardian, or bring Diſſeiſin, at his Pleaſure. 
Bro. Account 22. If a Man receives my Rent, I may 
charge him as Diſſeifor, or have Account againſt him. So 
in an Account for Money received to Plaintiff's Uſe, Defen- 
dant ſhall not be admitted to ſay, that he is a Wrong-Doer ; 
and therefore ſuch an Action will not lie againſt him. So if 
one enter into an Office, he ſhall be look'd upon as Bailiff 
of the right Owner, if he pleaſe; for if he, to whom a 
Wrong is done, will take it as no Wrong, the Wrong-Doer 
all not have Power to hinder himſelf from being charged, 
as one having lawful Title or Authority; and his own Ac- 
ceptance was fo binding, that tho” it were all evicted after, 


yet he had no Remedy. 1 If. 289, 290. And, to fortify the 


acceptance, he put the Caſe, where a Man takes a Leaſe of 
his own Land, it is good againſt him, and he ſhall pay Rent 
becauſe 
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becauſe of his Accept by Deed; ſo h 11 
auſe of his Acceptance ed; fo here it appears tl. 
he has accepted of Record. = 

Hall, S»rj:ant, contra: He divided the Caſe into two 
Points; 1/f, Whether an Elegit returned and filed here 
ſhould be a Bar of a new Elegit. 2d{y, If it does not, whe. 
ther the Sci. Fu. to have a new Execution be good. 

As to the 1ft, That the new Elegit was void, the She. 
riff having exceeded his Authority; for he faidjall Authori. 
ties, whether Judicial or Miniſterial, or private by one Per. 
fon to another, muſt be purſued ; for when one has no Right 
to do a Thing, but by a derivative Power, he muſt ſhew 
he has purſued his Power; and eſpecially if the Thing to 
be done be entire, and more is done than warranted by the 
Power, all is void; and here the Sheriff had no Power to 
extend more than a Moiety. Vide 22 Ed. 4. 13. a. If Court 
of Common Pleas hold Plea of Murder, it is meerly void. 
19 Ed. 4. 8. Relay 106. Dy. 135. h. Citation in Admiral 
for Cauſe ariſing within Body of County, Suit in Mar 
ſea where neither Party is of the Hoſtel. Sir J. Davis 46, 


47. 10 Co. Caſe of Marſhalſea, March 8, 10. And as to 


private Authorities, he quoted 1 [zft. 303. 49, Gr. C. Ca. 


335+ 1 Leo. 35. 8 Co. 119. Plow. 393. Hard. 481. If Com- 


Ante p. 356, 
359 


miſſioners of Exciſe act beyond their Commiſſion, they 


ceaſe to be Officers pro tunc; ſo Sheriff here exceeding Power 


given by Writ, what he has done is juſt as if he had had 
no Writ at all. 7 Ed. 4. 4. 21 H. 7. 19. 2 Brownl. 96, 
97. for 2. Elegit and other Proceſs after Elegit, and the 
whole void, becauſe exceeding Authority. Cy. El. 160. E- 
legit, return'd Extent, but he could not deliver them, be- 
cauſe they were in Execution upon prior Extent; and 
thereupon Party took a Capias ; and on Debate held no S- 
perſedeas ought to go, becauſe otherwiſe he could not have 
preſent Fruit of his Judgment. So in like Manner here it 
appears we can have no Benefit of the Elegit; for if we 
enter upon this Extent, we are Treſpaſſers. 18 Ed. 4. 4. 
Sid. 184. 3 Keb. 105, 261. 5 
And he quoted Hob. 57. If Plaintiff take an Elegit, and 
can have no Fruit of it, he may take any other Execution, 
or have Debt upon the Judgment: And the Statute never 
meant to defraud the Plaintiff of a juſt Debt; and he in- 
ſiſted on the Diverſity before mentioned, where, upon the 
Face of the Return, it appears that more than a Moiety 
was extended, and where not, which reconciles all the 
Books. 1 Sid. 239. 2 Inft. 396. 2 Vent. 239. 3 Keb. 31;. 

Litt. Rep. 77. 
| 5 And 
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And as to the Objection, that the Sci. Fa. was generally 
to have Execution, when it ſhould be ſpecial, to have a new 
Writ of Flegit, purſuant to the firſt Election; he faid it was 
better as it was, for if Court ſhould be of Opinion to give 
1d2ment for Execution generally, they could not do it if 
the Writ were ſpecial, as they may do as it is; and that 
on the other Hand they might give a ſpecial Judgment on 
this general Writ, for the Writ recites the whole Matter, 
y convenient Remedy, which Court will give ſe- 
cundum ſubjectam materiam. | 
O0bj. One ſhall not aſſign for Error that which is for his 
Advantage ; and that is a true Rule according to Beecher's 
Caſe, 8 Co. 2 Saund. 45. Bendl. 154. One ſhall not ſay his 
Declaration was bad to fave Coſts, and the Reaſon is, be- 
cauſe then one would take Advantage of his own Wrong to 
the Prejudice of another ; but this is Wrong of Sheriff, and 
the Error we aſſign is an Eaſe to Defendant to have but a 
Moiety of his Land extended. ES. 
Then the Caſe in 1 Ro. Ab. 305. p. 8. is indeed the 1 R. A. 30;. 
ſtrongeſt Caſe againſt me; there it did appear upon the Re- P. 5. 
turn, that more than a Moiety was extended; and yet the 
Bock ſays the Defendant cannot avoid it, but by Audita 
quer”: But to that I anſwer, 
it, That it muſt be intended that the Plaintiff had en- 
_ tered by Virtue of the Extent, for the Book is the Plaintiff's 
Entry was no Diſſeiſin; and it may be then after actual En- 
try Defendant is put to Audita quer; but here an Entry 
cannot be ſuppoſed, becauſe we fay Exccution remains to 
be made. 2dly, The Writ of Audita quer muſt have been 
| brought by Defendant; but we are Plaintiff, and no ſuch 
Writ lies for us. 3dly, If it had appeared to the Court on- 
ly by Affidavits, that more than a Moiety was extended, it 
would be hard to relieve, even upon Audita quer, becauſe 
of the Danger of avoiding a Record by Affidavits. 4thly, This 
Caſe is not found in any other Book. 
 Oby. The Return of a Delivery to us amounts to an Ac- 
ceptance and Entry by us. 3 
Anſw. Every Acceptance or Satisfaction implies two 
Things: 1/7. Good Authority in him that gives the Satiſ⸗- 
faction. 2dly, Conſent of him to whom it is given in Sa- 
tistaction, to receive it in Satisfaction ; but here appears no 
Acceptance by us, and the Sheriff does not return that he 
delivered us the Poſſeſſion: And he urged the Caſe in Dyer 
299. pl. 31. where Execution being ſued by Executor of 
Conuſce, and the Death of * Conuſor returned, and =_ 
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Vide 1 Sid. 


427. 


And this appears by the Statute of 32 H. 8 c. 5. before 


he died ft. d of the Manor of Brodley, without ſhewin 
of what Eſtate; and after Liberate thereupon, and a R K 
turn of Service thereof, and that the Executors had accepted 
thereof; and held that the firſt Execution was void, and that 
a neiv Extent ſhould go. Jide Cr. EL 310. ; 
Hel: Sure Delivery implies an Acceptance; and he faiq 
it had been very proper to come and oppoſe the Filing: 
and he ſaid, that Delivery in this, is as complete a PoſſcC. 
ſion as is given upon an Hab. Fac. Seifinam upon a Reco- 
very to Ule; for that Poſſeſſion is not actual, but only ſuch 


as veſts the Right in the Plaintiff, and makes the other 


continuing in a Wrong-Doer ; whereupon he may bring his 
Fjectment; and we ought to intend an actual Entry, if 
Diſturbance appear not, and the Eſtate of Tenant by Elcgit 
determines without more ado, upon levying of the Mone 
by Effluction of Time, if Eviction or Expulſion appear 
not. And at Commen Law, if Land of one Purchaſer only 
had been extended, he might have avoided Extent, yet it 
was good againſt Plaintiff till avoided; but he concluded 
that he thought the Extent was void, but doubted only upon 
the Acceptance; and he agreed, if Extent be void, and Plain- 
tiff entered by Virtue of it, he would be a Treſpaſſer; and 
that Party cannot aver againſt Sheriff's Return. 

At laſt it was argued in Hill. 13 V. 3. by Cowper for De- 
fendant, and Maulſo for the Plaintiff, upon the ſingle Point 
of Acceptance. Comwper 1. It is agreed that Prayer of an E. 
legit, and an Entry thereof on Record, is no Bar of another 


Execution, becauſe the bare taking out the Writ is not the 
Election; for tho Ekgit be taken out, and Goods taken in 


Execution upon it, and no Lands extended; this does not 
conclude from taking out a new Execution; and this Heb. 
himſelf, who would carry the Matter very far, does agree. 


which if Lands in Execution had been evicted, the Plaintiff 
had no Remedy; but now that Statute gives Sci. Fa. to 
hive Execution of the Reſidue; and he concluded from 
tkence, that if this &i. Fa. lay not upon the Statute, it 
would lic not at all. | 
Before and fince that Statute one may have ſeveral Writs 


of Elegit, but they mult be the fame continued Execution 
for a Man cannot have two Writs of Elegit, to execute one 
tirſt, and then another, but they muſt be one continued Ex- 


ecution, as an ia and Plyries: Upon Nil returned upon 
the firſt, he may have a fecond, which is a Continuance ot 


the firſt. 21 JI. 7. 19. Br. Eligit 17. Elegit may go upon 
| ; 4 


M 
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47 to anotner County, or upon an Alias J. lat um 

; County; but there the Pluntift muſt come 
e e OVME and have an Lntry made. GC. Cr. EL 310. 
One may hs? {everal Elcgits into ſcveral Counties, but 
that till is but one Execution. Raft. 265. a. Petit ſeparalia 
11240; but once Elegit is returnd executed, if Party don't 
immediately come and except to it, it is final. Cr. Ja. 338. 
1 hl. Rep. 8. That taking Extent of Lands upon an I 
Je, is like taking a Leaſe for Years in Satisfaction of 
your Debt; i© that the Extent is a Satisfaction in Law. 
22 4. 3. 17. , pl. 44. That there may be a Re- extent 
{or the Plaintiff as for Defendant, but held it muſt be when 
he comes at the Rr of Writ, and ſhews Reaſon before 
it is filed. So is 44 Ha. 3. (2.) pl. 15. Conuſce after Return 
fled, pray'd the Extenders ſhould take the Land according 
to the Statute of Acton Brirnell; but Court told him he 
was too late, for the Sheriff had returned that he had ac- 
cepted the Land. Fitz. 7:xteat 12. 19 Fd. Land was ex- 
tended twice, and Conufor could have no Remedy, be- 
cauſe he did not come at the firſt Day. Mo. 341. 1 Ro. 4b. 
204. Cr. El. 310. he faid were for him: It was a Sale of a 
'Term by Virtue of a fecond Flegir, after a former return d 
and fild; and held that the ſecond was only voidable at 


moſt. But Aoor ſays, that if it appeared that the Land upon 


the firſt Eligit had been extended and accepted, and that 
after he took a new Elegit and extended other Lands, it 
were utterly void; for upon Return of the firſt on Record, 
the Plaintift is out of Court. And Poph. in 3 Cr. 3 10. ſays, 
Super quo, the Plaintiff came, diz. at the Return of the 


Writ : And the Word (uch) is remarkable in the 
Report of the Caſe in Moor; but it is objected, that in 


none of the Cafes aforeſaid it appears on the very Return 
that more than a Moicty was extended. Sure it will not 
be pretended this Extent is fo great a Nullity, as if no E- 
ligit had been ſued out at all, or but a H. Fa. for here are 
| Goods in Execution by it, which could not be but upon 
this Writ; for upon Zlegit the Goods arc to be apprizcd and 
delivered to the Plaintiff himſelf; upon a Fi. Fa. they are to 

be fold, and the Money to be given to the Plaintift. And 
here the Execution was regularly awarded, and Extent re- 


turned and accepted, and Acquieſcence of nine Years: And 


if the Extent be void, they are Diſſeiſor; and the Cafe in 
Kol. Ab. 305. is full, that Plaintiff would not be a Diſſeiſor 
jn this Cafe, which proves that this is not a void Extent. 
NMEA. z. 11. pl. 14. 22 Ed. 3. 14. pl. 44. Conuſce of Sta- 


tute 
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tute Merchant takes an Extent returned of Part of Co- 
nuſor's Lands, and after pray d a new Extent; but per Cr 
he is too late after Acceptance. Br. Eleg. 9. pl. 3. one cannot 
to Execution of Elegit after Acceptance. 
Beſides, it muſt be intended the Plaintiff is ſatisfied by 
Perception of the Profits all this while; for it cannot be 
tended he received them to the Uſe of the Defendant, ang 
if he be ſatisfied, no Matter how; for if he had 
a Leaſe for Years in Satisfaction, it would be well. 
if one has Judgment againſt two, and one make $a. 
tisfaction, it is enough; à Fortiori he can't have it againſt 
one twice. Then it is for the Advantage of Defendant, that 
but one Moiety is only extendible, and Quilibet poteſt re- 
nunciare juri pro ſe introduito ; why then may not the De- 
fendant here have the Liberty to make this Extent good, 
rather than be put to his Action for the mean Profits againſt 
the Plaintiff; which muſt be the Conſequence of the Caſe, 
tho' but ſix Pence above the Value be extended, if the whole 
Extent be therefore void? 
0j. It does not appear the Plaintiff ever centred, or took 
the Profits, for the actual Poſſeſſion was not in him by the 
Extent; but his only Way to get it was by Ejectment, 
which he could not maintain upon this Return, it being not 
according to the Statute. 

Anſe. The Plaintiff by the Extent has the legal Eſtate 
in him, and it would be a Wrong in the Defendant to con- 
tinue in after; and an Ejectment is not neceſſary, but to 

gain a quiet Poſſeſſion againſt ſuch Wrong, which not ap- 
pearing thall not be preſumed, but rather the contrary, for the 
Law will intend every body innocent till the contrary appear. 
Mulſo argued much as others had done before him, and 
upon the ſame Principles. 
| Per Car : Without the Solemnity of Argument on the 
Bench, this clearly is a void Extent, it appearing on the 
very Return filed, that more than a Moiety is extended; 
and without all doubt what is extended beyond a Motety 
is without Authority, and therefore void; and ſince that cannot 
Where on the be ſever'd from the reſt, it ſpoils all, and is the ſame Thing 
Return irap- as if nothing at all had been extended: And tho' the Plain- 
pony 0s tiff did accept it, yet he had no Means to get actual Po- 
Xoiety was feilion, or to defend his Poſlefſion againſt the Owner of the 
detivered, ® Lind; and fo it is ipſo fatto void, and needs no Judgment 
void, and or Andita querela to avoid it, becauſe it is directly againſt 
nooks not the Statute of . 2. c. 18. by which an Elegit is given; 
Ju fre muna ald the right Diverſity is where the Inequality appears * 
to avoid it. 5 the 


m- 
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the Return, and where not. So the Sci. Fa. reciting this 
ſrecial Matter is very proper, and an Award of Execution 
was granted per totam Curiamm. mu 


Thonkin verſus Crocker. 


M notione Northey the Curſitor, who had made out S*k. 45. 
F, a Writ of Error wrong, contrary to his Inſtructions, Win —_— 
came and made Affidavit that his Inſtructions were right; refuſed to be 
and thereupon he was ruled to amend it, Nii, according 22 
to Blackmere's Caſe. 8 
he Writ was to certify a Record of a Judgment in the Curfitor's 
Time of the King, and the Record certified was in Time 3 
of the King and Queen ; and it was moved to amend the ing to dettroy 
Writ. And it was faid if this had been an Original upon a Judgment. 
Bond bearing Date in 'Time of King and Queen, and the 

Officer had made it upon a Bond in Time of King only, it 

would be amended ; ſo it ought here, he varying from his 
Inſtructions : Here it was agreed that Want of Form in an 

Original is not at all amen Jable, as deber and detinet inſtead 

of detinet, or vice verſa. So if Judgment be againſt five, 

and one of them dies, and Error is brought and laid ad 

Damnum of four, without mentioning the fifth, this was 

not amended, becauſe Want of Skill in the Clerk; it was 

Ilalker and Stokes's Caſe : But theſe are Faults in the eſſen- 

tial Part of the Writ, whereas this here is but a plain 

 Niſtake in not following Inſtructions. Debt was againſt an 

Heir, and not ſaid in Declaration that he bound his Heirs, 

amended. 1 Leon. 134. 

Corper contra. This Original is very different from o- 
thers, it being to reverſe a Judgment, and therefore out of 
the Letter and Meaning of the Statute of 8 H. 6. c. 12. the 
Words are, That the 15 before whom the Record is ſhall 


amend rita, &c. in 4 oy of D what HH 
ſeem to them to be Miſtakes of Clerks. So their Power of 
Amendment is to affirm, not to reverſe Judgments; and he 
quoted 1 Ro. 4b. 154. Cr. Fa. 154. that the Record is not 
removed. Dyer 105. a. 206. Ro. Ab. 754. And this Amend- 
ment contended for would indeed make it a new Writ; 
and there is no Fault in the Writ, but that it commands 
them to ſend a Record which they have not, and they ſend 
another. Vide 32 H. 6. 12. 8 5 | 
Holt. The Deſign of all Writs of Error is to deſtroy the 
Jadgment, and the Statute of H. 6. is in Oppoſition to 
1 — that; 
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that; and this is a good Writ, and therc is no Authority to 
amend a good Writ; and a Record in the late Reign i; not 
one in this Reign; and if Writ of Error of ſuch a Judgment 
ſhould ſay iz Cur noſtra? And there is no Inſtance of g. 
mending Writs of Error. Et per Cur Rule was diſcharged. 


So Mich. 11 G. 1. In the Cafe of Ginger v. Cooper, Cur 
ſitor had Orders to make out a Writ againſt five, one beine 
dead, he made out a Writ only againſt four; and held not 
amendable ; and full Coſts given on quaſhing the Writ of 
Error. 


The King verſus Inhab. de Shipping farrindun 
Poor Perſon was id by Order of two Juſtice; 


22 | 
_ _— A from JVarwickſhire to Oxfordſhire, and the Juſtices of 
aſide on Ap- Oxford remove him by a new Order to Barkſhire; and 
peal. the ſecond Order was quaſhed xift, for that by the firſt the 
Pariſh in Oxfordſbire was adjudged to be the Place of his 
laſt legal Settlement; and that Order is concluſive to them, 
till falſified by Appeal, not only as to J/arwick, but as to 
all other Places; and the Seffions have no Power to make 
a new Order; but the Way is to ſend him back from whence 
he came, and for the Juſtices of Warwick to make a new 
Order ; and if on Appeal the firſt Order be confirmed, the 
Tho B. R. Parties are for ever concluded, as to all Places. | But at 
will nor a; another Day, becauſe it would be a vaſt Way to fend him 
are not obli- back, Holt ſaid, let it ſtay; for tho' we cannot affirm it, 
ged to quaſh yet we may ſtay the Quaſhing of it. Note; Here it was 
WE only ſaid, that it appeared to them he wes likely to become 
chargeable, without ſaying, that it was on Complaint of the 
Poſtea 376. Church-wardens, G c. Holt ſaid that muſt be intended. 


Nis pris is Per Cur: The Reaſon why the Niſi prius is upon the 
m—_— 'he Diſtringas, is to the End hs hw * ad cho 
Parties might that the Parties might know them, in Order to their Chal- 
know the Ju- lenges; and before the Statute of Ed. 3. c. 11. it was ar- 
21 3.c.11. ways upon the Venire fac. 


No Colts fr If new Trial be granted for Irregularity, there ſhall be 
— u. no Coſts paid for it; but if Defence be made, it may help 
regularitys « the Irrcgularity. If new Trial be upon the Merits of the 
- hog the Cauſe, there muſt be Coſts: Per Cu. | 


A I Butler 
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Butler and Lewin verſus ——. 


"LEY brought a joint Action upon the Caſe, for a Whether joint + | 
a 8 | 1. A | N h . Action for a 
talſe Return to a Alaudamus to ſwear them in as gie Renun in 
(Fu-ch-wardens of the Pariſh of —— . After Verdict it was a Mazdamu:. 
meved in Arreſt of Judgment, that they had miſconceived Aue P. 349. 
tk. Action by making it joint; for the Damages, pig. the 
Loſs of Fees, are ſeveral; and this Exception weighing == 
much with the Court, the Matter was compromiſed : And o there be no - 
fer Cur, here, tio Motion be made in Arreſt of Judgment, | . 
er K 3 judgment, it 
vt, if there be no Rule to ſtay, Plaintiff may ſign his may bevgned 
Judgment of Courſe. 


Writ of Error of a Judgment in a Recognizance upon a pr in de 
Si fac, was Quin iu adjudicatione executions ſuper judi- Entryof Judg- 
ci:m pred”, inftead of ſuper recognitionem præd, and was Mn on - 


for that quaſh'd: 


cognizance. 
Boiſe verſus Bruerton. 


Riginal ſued out to Suffolk; and the Action laid in N. Original fued 
IJ and Judgment thereupon reverſed for this Error. dunn a dite- 


rent County 
| | OT | than where Ac- 
Keeling verſus Morrice. tion laid, il. 


(on againſt Adminiſtrator of Aſſignec of a Term Covenant a- 
generally in his own Name, upon a Covenant in the Saint Admi- | 
original Demiſe to repair, and a Breach in his Time; And AſGenee 1 : 
agreed, 1/t, That this Covenant. ran with the Land, and bound Term in Co- 
the Poſſeſlor without the Word Ag. 5 Co: 15. and Dean venant to re. 
and Chapter of Mindſors Caſe, Mo. 399. 1 Cr. 229. Jo. 8 
And he ſhall not ſay, I ſhall not be charged for my on Covenant to 
Mrong for Il aut of Aſſets, for it is his own Act to admini- repair runs 
ſter, and he is preſumed to have known the Covenant annexed N 
to the Leaſes; as well as Executors, under Pain of Dcovafta- Poſteſſor wich. 
eit, are obliged to take Notice of their Teſtator's Debts by out the Ward 
Ponds, and give Preference of Payment to them; and he 
might have diſcharged himſelf, by aſſigning over before 
reach. And by the fame Reaſon that he ſhould be charged 
tor the Rent de bois propriis, ſo he ought here for the 
Damages. 2 Iuſt. 02. Executor or Adminiſtrator ſhall be 
puniſhed for Waſte, whether voluntary or permiſſive, tho 
2 N a recoverable 3 1 And. 5 1, 2 

argragts Cuſe. Allen 42. And Jad pro Over, uiſi, before 
End of the Term. . 7 * a Rule. 


» — — — r _—_— 
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Femme. Rule. 'The common counter Affidavit to binder the Change 
of Yenue is to give Evidence de materia in exitu, where the 
Action is laid. 


Car verſus Xing. 


a EBT againſt Husband for the Lodging of his W. 
— D and Proof only made, that he formerly ae = 


her, and on d her fd his W ife ; and held ſufficient to charge 
him ; but that he might diſcharge himſelf, by giving Elope. 
ment in Evidence; for they that will truſt a Wife that has 


"ne P: 245" cloped, do it at their Peril. 


Farmers of Newgate Market verſus D and 
Chapter of St. Paul's. 


chin AF TN Niſi prins coram Holt, the Queſtion upon Evidence 
ing — whether every Houſe in the Market round had 


der in with not fo many Feet of Ground towards the Market belonging 
— * n to it; and per Holt, If the Act for Building of London orders a 
Wimes. Man to build his Houſe contiguous to his Neighbour's Soil, it 
of neceſſary Conſequence gives you all Eaſements over your 
Neighbour's Soil, as Lights, Paſſago, Gc. without which you 
cannot uſe your Houſe, but thereby gives no Intereſt in the 
Soil. And in this Caſe, A Houſe keeper, who pretended the 
like Intereſt before his Door, tho he derived his Title under 
another Perſon, was denied to be a Witneſs. 


if one comes Per Holt: A Difference has been taken, that if one comes 

I the C. in upon a Cepi Cox wth in Cuſtody, he — plead inftanter; 

plead in- ſecuf where he has been bail'd, and comes in upon the Cepr; 

fan 25 but ſure there | is no Reafon for this Difference, for the Retum 
comes in on handee uſed becauſe * could not find Bail. | 


the Cepi. Sel 
* no Reaſon for Difference. 


Stout verſus * 


encer Cooper , Barriſter at Law, Juſtice of Peace, and 
— by S Captain of The Militia, and one Maos and Rogers, ha- 


= ving been indicted and acquitted in Augaſt before, at m= 
up to him, who 1 far 
cancels it ; adjudged a Contempt, and the Sheriff fined. 


. 
—— 
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ard Alzes, of the M urder of S. Stout a Quaker-woman ; 
an Appeal was brought within the Year, by an Infant twelve 
Years old only, next Heir to the Deceaſed, but not men- 
tioned in the Writ to be an Infant; and delivered to the 
Under-Sherift, Tocrler's Clerk, in Towler's Abſence; the Ap- 
pellant after Teſte, and before the Return of the Writ, 
cnoſe the Deceaſed's Mother for his Guardian, before Holt 
C. J. in his Chambers, and ſhe was then and there accord- 
ingly admitted. After the Writ returnable, the Mother of 
the Appellant, at the Inſtance and Procurement of Cowper, 
comes and demands the Writ of the Sheriff, and the Sheriff, 
without any Afſurance that the Infant was the Appellant, 
or that the Party who came with him was his Mother, de- 
livers the Writ to them, who deſtroy it. All this appearing 
to the Court, by Sheriff's own Confeſſion, and he being put 


to anſwer Interrogatories confeſſing further, that he, upon 


| Receipt of the Writ, had ſent a Copy of it to Cowper, the 
Defendant's Brother, and likewiſe Notice to Cowper the De- 
fendant. 3 

5 Oper, the Appellee's Brother, being King's Counſel, Sir 
J. Shower and J/ard urged in Behalf of the Sheriff, 1/f, 
that the Infant having no Guardian at the Time of the 


Writ purchaſed, it was not well ſucd out. 2dly, 'Tho' it 


were rightly ſued out, yet the Appellant had a Right to 
come and recall it; and the Sheriff ought not to deny to 
give it him; for otherwiſe he would be liable to an Action, 
if after ſuch Denial he executed the Writ, and thereby ſub- 
jected the Appellant to Fine and Imprifonment, in cafe of 
Acquittal. Vide 3 Bulſt. 97, 98. 1 Rol. Rep. 240, 241. Latch 


19. That the Sheriff in that Caſe muſt take Notice of the 


Plaintiff, at his Peril. And the Appellant's being an Infant 
alters not the Caſe; for the Law, if it enables him to ſue 
out a Writ, will enable him to recall or diſcontinue it; as 


a Feme Covert levying a Fine may lay the Uſes of it. 


And 1 Rol. Ab. 288. Infant diſcontinued the Appeal in De- 
ſpight of the Guardian. 3dly, It was urged, that this Court 


were not poſſeſſed of the Writ till Return, for till then it 


was not pending ; and therefore what is done in Relation to 
it cannot be a Contempt of the Court, or examinable here. 


1 55 The Being of a Guardian here is not material; for 
he has nothing to do till the Writ is returned, and till then 


the ſole Right is in the Infant. 


Us 


To which it was anſwered and reſolved, as to the firſt, 


No Guardian 


thit there needs no Guardian till the Writ be returnable ; neceſſary to 
tor the Uſe of a Guardian is to purſue it when it is _ 


ſue out an Ap- 


peal for Infant. 
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the Court, and not, as here, to complain of the Officer for 
not making a Return ; and that any Body might ſuc out the 
Writ for the Infant, as well as enter upon a Diſſeiſor of him 
and there is no Body in Law whoſe Writ it is, before the Re. 
turn, but the Infant's. 2dly, One of Age may come and recall 
the Writ; but this being an Infant, it is otherwiſe; and he could 
not releaſe this Suit; and if he, at the Return of the Writ, had 
been preſent in Court, and the Guardian not there, he ſhou!g 
be nonſuited, which puts an End to the Appeal. Lazch 7j. 
and that ſhews that the Infant, after Guardian choſen, ha, 
nothing more to do with the Matter. Indeed the Court, 
if they ſee Occaſion, may ſuffer him to diſcharge his Gur. 
dian, and difavow the Action; but that muſt be in Court, 
and the Court may refuſe to do it, if they fee good Rea. 
ſon in their Diſcretion. And if an Infant, pending the Suit 
in Treſpaſs, &c. comes of Age, and Judgment be againſt 
him, he ſhall be fined. The Law in this Caſe takes Care 
that the Guardian, ſuch as Court ſhall appoint, ſhall ſue 
for the Infant, and the Court and Law have the immediate 
Care of Infants, as not being able to help themſelves; and 
it were an odd Thing, that an Infant, who cannot other- 
wiſe proſecute but by Guardian, ſhould be able to diſcon- 
tinue his Writ; or that he, by himfelf, could diſcontinue 
out of Court what he cannot, by himfelf, continue in Court. 
* If aſter Writ And as to the third Objection, he ſaid, that tho” the Court 
of Error out had not Poſſeſſion of the Writ till it were return d, yet ſure 
and before they may bring their Officer to an Account, what Writs he 
tion be execu- has returnable in this Court, and © puniſh him for any Abuſe 
ted, we would jn Relation to them; and ſuch Miſdemeanor is a Contempt 
2288 of the Court; and he quoted the Caſe of one Starkey, 
Steward of J/ind/ſor Court, where it was adjudged, that a 
Mucke. Miſdemeanor in an Inferior Court is an Offence againſt this 
a Officer Court, and the Caſe of 28 H. 6. 28. was like wiſe quoted 
of Inferior by him; where a Sheriff was fined 400. for refuſing to make 
— 4 a Return; and he ſaid, if any Sheriff in Eugland had ſerv d 
J. R. him fo, he would lay him by the Heels. And here he faid, 
it were better, in this Caſe, if the Writ had mentioned 
the Appellant to be an Infant; however, it was well with- 
out it : And returning the Writ to the Infant and a Strange! 
here, is the ſame as if he had delivered it to a Stranger, 
if we ſuffer this to go unpuniſhed, the Subjects muſt expet 
but little Juſtice ; for the Sheriffs ſhall have it in their Power 
II Appellant to anticipate our Juſtice. And this is not a private Matter, 
be nonluited but the King is concerned; for tho the Appellants be non- 
— r King ſhall proceed upon it; and hs 4 
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rellee be acquitted before, he muſt plead it, for we cannot take 
Notice of it. And here he was judged in Contempt, by Holt 
& Gould againſt Turton, and fined 200 Marks. Note; In 
this Caſe, the Year having expired, they could not have a 
new Writ of Courſe; and for this they petitioned the Lord 
Keeper for a new Writ; who aflembled Treby C. J. of the 
Common Pleas, Sir 7ohn Trevor Maſter of the Rolls, and 
Juſtice Paccell, to adviſe of it; who all agreed, it was dif- 
cretionary to grant one or no; but agreed it was not pro- 
per to do it. Some, eſpecially Treby, alledging for Reaſon, 
that an Appeal was a revengeful odious Proſecution, and 
therefore deſerved no Incouragement ; on which Occaſion 
Thlt, with great Vehemence and Zeal, faid, that he won- 
dered that any Exgliſbman ſhould brand an Appeal with 
the Name of an odious Proſecution ; that for his Part he 
look d upon it to be a noble Proſecution, and a true 

of Enzliſh Liberties; and referred to the Statute of Gloce- 
fter 5 and the Comment thereupon in 2 Inſt. 


N25 
1 charge 
the Will that belonged to the Deviſce of the Lands charge by Devike, the 
who claimed them by the fame Will; but he produced the Regiſter of the 
Ordinary's Regiſter of the Will, and proved former Pay- Pk and fer- 
ments; and held ſuſficient Evidence. wh 1 

The Will was, I deviſe my Lands in the Pariſhes A. 
and B. to J. S. and I deviſe a Rent to J. N. out of my Lands 
tn the Pariſh aforeſaid ; and per Holt, good to charge the 
Lands in beth Pariſhes. DO 


Alas verſus Arnold. 


Reſpaſs for an Aſſault upon the Plaintiff's Wife, and Treſpaſs and 
? getting her with Child; and what the Wife declared $*ing his 
in her Labour rejected to be Evidence. And here Hole Ci, un 
would not ſuffer the Plaintiff to diſcredit a Witneſs of his the W 
own calling, he ſwearing againſt him. — 


_ 


26 
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The P ariſhes of Ovencot and Crindato. 


Seffions can N Order of Seffions recited an Order of two Juice 
only affirm or for the Settling a poor Perſon in the Pariſh of 0. ang 
quaſh, Or., concluded in the Nature of a Special Verdict, cis. If th, 
der. Poor of Right belongs to the Pariſh of O. we confirm, if 
to the Pariſh of G. we quaſh the Order; but to which i; 
does belong of Right, we ſubmit to the Court of B. R. 
1ſt, It was refolved, the Seſſions had no Power to make 
Orders for ſettling Poor; but their Buſineſs was only to 
quaſh or confirm Orders, on Appeal to them. 

It was objected, that here no Appeal appearing, the Quar-. 
ter · Seſſions were not legally poſſeſſed of the Order, and then 
it could not be removed by Certiorari from the Seſſions hi- 
ther. But Holt; it is proper for the Juſtices, that make the 
original Order, to bring it to the Seſſions, that it may be 
entered on Record there; and it were to be wiſhed that 
were practiſed; as when I receive a Recognizance in my 
Chamber, I ought to bring it into Court: And ſince in like 
Manner, an Order of two Juſtices may well come to the 
Quarter-Seſſions, by the Hands of the ( that made it, 
it may well be removed from thence hither by Certiorari. 

Obj. againſt the firſt Order; It is not enough to ſay, that 
the poor Perſon is likely to become chargeable; for if he 
brings a Certiticate from his former Pariſh, that in Caſe he 
does become chargeable, they will take him back, he is not 
removeable by the Statute of 9 V. 3. Per Cur: That ought 
to come of other Side, and could be a Ground for an 


Ante p. 370. Appeal. And we are bound ex debito Fnftitie to confirm 
an Order, if nothing appears why it ſhould be ſet aſide; 
and the Order of Seſſions was quaſhed, and the other con- 

firmed. * 


ſeveral Promiſes; Plea, that Defendant 
Sum in Satisfaction of all Promiſes, till 


ame p.97- Iſſue, and give the ſpecial Matter in Evidence, he ſhall not 


101,121,214. 


4 pla 
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ple d ſpecially. Wherever you may plead Matter in Law, 
which avoids the Cauſe of Action, you may plead generally, 
and give that Matter in Evidence; or you may plead it 
ſp.cially; and upon all General Illues you may give ſpecial - 


latter in Evidence. 1“ you give Colour, you may plead it Ante p. 354 


Pecially 3 as in Debt for Rent, you may plead N. deber, NN p 


os 0 | NE p 
and give Rleaſe in Evid-nee. ide Brficld's Cafe, 10 Co. Saunder's 
where in "Treſpaſs for Goods, the Defendant confetlos the Ce. 


Tiling, but ſays he bought them in Market overt. But it 
ij Indulzence to give Accord with Satisfaction in Evidence 
upon Nor ofſiunpfit pleaded ; but that has crept in, and now 


i ſettled. But here it appearing the Sums paid were lefs Vide 1 Int. 
than thoſe d clared upon, Plaintiff had Judgment; the Court?“ = b. 


holding, if it had been a collateral Satisfaction, the Plea had 
been good. 


Orr T}lt - If a Writ of Execution be taken out within Ante p. — 
the Year, and the Sheriff make no Return to it, upon en- Kran Ven 


tering a F icecomes non miſit bree once a Year, you may 
con: inue it, and not be put to fuc a &' . 


Dominus Rex verſus Chaloner. 


A N Information was againſt him for killing my Lord Ss 0, 


ter the Year. 


Dog, ſetting forth, that Lord S. was riding in the Vill the Aden. 
of D. in Com? Midd', and that his Grayhound being tuuc Netter ſhould 


C ibidem following him, that the Defendant drew his Sword, 


not be taken 
of the N 


and tnc & ibidem killed the Dog. Not guilty pleaded ; , or feuld 


and at Niſi prius the Defendant relicta verificatione con- 
feſo d the Action; and the Poſſea was, that at Niſi prius at 
ſuch a Day, the Defendant relict᷑a cerificatione confeſſed the 
Action. Holt: You thould not have mentioned the Niſi prius 
at all, but have entered it as of a Term before; or, ſince 
ou have mentioned it, you ſhould have ſhewed that the 
Yay was called, &c. and then the Defendant relicta, Gc. for 
now you tell us of a Nift prizs, and ſhew nothing that was 
Cone there. 

bBrotherick excepted, that it did not appear what County the 
Dog was in; for tho' Lord S. is ſaid to be in Midl:{ex, the 
Dog might be in another County, and the adtarc & ibidem 
fall only go to the Vill, which may extend to more Coun- 
ties than one. Sed per Cur, It ſhall go to bot". 


5 D Aſhmond 


ſhew the jury 
* were called. 
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cutdown Tim- 


ber on a Co- 
pyhold Eſtate. 


2 Saund. 322. 


in his 13 Rep. H:ydon and Smith's Caſe, ſays 


1. 


Aſpmond verſus Ranger. 


Reſpaſs by Leſſee for Years of a Copyholder's Wig... 
holding n of her Widow's 88 * 
Cuſtom, againſt the Lord, for cutting and carrying aua 
ſeveral Timber - Trees upon the Copyhold Land; and in th. 
Caſe ſeveral Queſtions were moved at the Bar. ½, Whe. 
ther the Lord could enter upon the Copyholder, and us 
Trees for his own Uſe. 24/y, If he could not, in caſe he did 
it, what Remedy the Tenant had againſt him; whether 
'Treſpaſs or Cafe, or both? 3dly, Whether in cafe the Lord 
cannot do it, whether the Tenant may; or in cafe he can- 
not juſtify Cutting, whether by Cutting he forfeits his Eſtate. 
And it was faid at the Bar, that a Copyholder might cut for 
neceſſary Repairs, and Eſtovers, and not otherwiſe ; there- 
fore the Lord may cut them, or elſe it would follow, that 
here would be a noble Wood, and no Body have Right to 
cut it; and fo it would be uſeleſs to the Publick, and never 
to be cut in caſe of Copyholder in Fee. But Northey, who 
argued thus, faid, if the Lord in that Caſe ſhould cut down 
all the Wood, or fo much of it, as not to leave ſufficient 
for Repair and Eſtovers, the 'Tenant's Remedy was by Action 
upon his Cafe, and not by Way of Treſpaſs; as where a Man 
ts Eſtovers out of his Wood, and after cuts all down, or 

o much, as not to leave ſufficient Eſtovers, his Remedy is 
Caſe, and not Treſpaſs. Mo. 727. Cy. El. 629. And he faid, 
it was abſurd to ſay that the Lord, who had the Intereſt of 
the Trees, ſhould not have Power to cut them; and Cv. 


the 

without any ſpecial Cuſtom may cut the Trees : And he, 
that has the ſpecial Intereſt of a Thing, cannot hinder him 
that has the general Intereſt from uſing it ; but if he uſes it 
ſo as to dcſtroy or impair the ſpecial Intereſt, he has his Ac- 
tion upon his Caſe. And Copyholder for Life cannot open 
a Mine, for Tenant for Life at Common Law cannot 
do it. 

Contra It was argued, that the Copyholder had the fame 
Intereſt in the Trees, that he had in the Eſtate; and there is 
no Difference between a Copy holder for Life, or in Fee, 
and Tenant for Life, or in Fee, at Common Law, but what 
tke Cuſtom does make; and they are not bare Tenants at 
Will, but Tenants at Will ſecundum conſuct, &c. and while 
they obſerve the Cuſtom, they have as abſolute * 

1 foafib 


* 
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Aufealible an Eſtate, as any like Tenant at common Law 
has. I ide Lt tr. 9 T3, 9 Hl. 4. 1 2. where the Queſtion was, 
whether the Tenant ſhould recover in Value, and not whe- 
ther the Action lay, for that was taken for granted in re- 
ſpect of the Intereſt he had in Umbrage, Shrouds, &c. Be- 
tides, the Tenant has the abſolute Ownerſhip of the Land 
according to the Eſtate, and may convey and releafe his 
Right at Pleaſure; and when he ſurrenders into the Hands 
| of the Lord to the Uſe of another, Cefiuy que nſe is in from 
the Surrenderor, and not from the Lord, who is only an 
Inſtrument, and he ſhall plead the Surrender as a Grant 
{om the Surrenderor. So if the Right of every Part of 
the Land be in him, he neceſſarily muſt have a Remedy 
for an Injury done to his Right, for the Law cannot ſuffer 
2 Right to be without a Remedy; and that a Copybolder 
may cut Trees to repair. 1 Ro. Ab. 508, 1 Sid. 152. That 
Copyholder may dig a Mine, which Lord cannot do, if he 
| have not a joint Intereſt with the Copyholder. And if 
the Lord cje&ts his Copyhold Tenant, he ſhall have Treſpaſs 
againſt him for it. 2 Saund. 422. Ney 14. it well lies in 
this Caſe. 13 Cb. 67. 2 Brownl. 328. And if he may have 
Caſe for Injury done him in the Lord's own Soil, as in the 
Caſe before put of the Eſtovers, ſure he may have Treſpaſs 
for Injury in his own Soil. Vide Til. 104, 1. 
Then it was added, that however it would be in Caſe 
of a Copyholder, yet it was clearly maintainable here, it be- 
ing Leſſee for Years, who has an Eſtate at common Law; 
and it was faid Copyholder may make a Leaſe for Years 
without any Cuſtom to warrant it. 
Holt, C. J. This being by Leſſee for Years, without Dif- 
pute will not alter the Cafe, becauſe he is Lefſee of a 
Copyholder, and ae poteft plus juris in al transferre quam 
ipſe habet. But as to the main Point, if the Lord cut 
wn fo many Trees, as not to leave ſufficient Eſtovers, (5c. 
the Copyholder thall have Treſpaſs, and the Value of the 
Trees in Damages; but if he leave ſufficient Eſtovers, then 
he ſhall have Treſpaſs too, but ſhall only recover ſpecial 
Damages, ©iz. for the Loſs of his Umbrage, Cc. breaking 


his Cloſe, treading his Graſs, Sc. And the Tenant has the 1 Cro. 377. 
lame cuſtomary or poſſeſſory Intereſt in the Trees that he 437 


Vide 1 Cro. 


has in the Land; and if the Lord has a Mind to cut Trees, 221. 
his Buſineſs is to compound with the Tenant. 3 Cro. 361. 1 Jo. 244- 


that 'Tenant may lop Under-boughs, and cut for Repair, and 
Bote. And 3Cyo. 5. is not Law, as appears by Heiden and 
Smith's Caſe. 1 3 Co. Ir Birds build Neſts in the T 2 — 
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Eggs are the Tenant's, which ſhews he has the Poſſoſſory In- 
t-reſt in the Trees, tho his Eſtate be but for Years. And 
whether the Lord may cut Trees, leaving ſufficient Eſtovers, 
is very gently trod on in Heiden and Smith's Cafe; but no 
Copyholder can commit Waſte without a fpecial Cuſtom 

All Copy- but all Copyholders have Eſtovers of common Right. If a 


holders have 


Fitorers of Man grant all his Eſtovers, and cuts down the Wood, or 
Common docs any cther Act whereby the Grantee loſes the Benefit 
—4 18s. Of the Grant, Cale will lie. And fo 77/:. and Goldboroygh, 


NIOor 18, 19. Et Jud. pro 2 


Carter verſus Palmer. 


Bill of F.x- lier had given a Note under his Hand in this Form, 
— [Df x. I promiſe to pay the Bearer ſo much Money on Y. mand, 


not Bill of Plaintiftt brings his Action, grounding it upon the Cuſtom 
Fxchange, of Merchants, as if it were a Bill of Exchange; and avers 
2 no Conſideration. After Verdict upon Motion in Arreſt of 
Judgment, Holt, C. J. We will take ſuch a Note pri 
Jacie for Evidence of Money lent; and tho they have de- 
clared on the Cuſtom, yet we muſt take care that by ſuch 
a Drift the Law of Eugland be not changed by making all 
Vide Ante Notes Bills of Exchange. But all ſeem'd to agree, if it 
5 were made pay able to him, or Order, the Defendant by that 
Form had made it negotiable, and by Conſequence he 
would be liable to the Action of Aſſignee in his own Name; 
for if a Man who is no Merchant will draw a Bill of Ex 
change, he is ſuable upon it, according to the Cuſtom of 
Merchants, for he makes himſelf a Merchant pro tanto. 
Fide 2 Vent. 295. And Inland Bills were not known till 
Trade grew to a great Height; and when they obtained, 
they received the ſame Law with Outlandiſh Bills: And he 
ſaid he remembred that at a Trial upon an Inland Bill be- 
fore Hale, the Defendant's Counſel would put Plaintiff to 
prove the Cuſtom ; but Hale ſaid they had a hopeiul Poin: 

of it. Et ad joru. 


Dute of Ormond verſus Brierly. 
Bund to pro- OND was taken by the Bailiff of V. condur 


ſiecute with 


Ef, not oned, that if Obligor, being Plaintiff in Replevin, 
forfeit by get- ſhould proſecute the Suit with Effect, Gc. upon * 
g lnjunction. Defendant pleads that he did declare and — -_ 

: 2 | | F tic! 


— ——— 8 — = 
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Action till ſuch a Time, prout patet per Record' inde; and 

that pending tiiv Suit the Defendant died, whereby it did 
zone by the Act of God. Plaintiff replies, confetles the 
Plea; but ſays further, that the Defendant ſued an Exglifh 

Bill in the Zxchequer, and there obtained an Injunction to 

ſtiy Proccedings; whereby the Suit was delayed, ſo as 
Judgment could not be had till the Defendant's Death; and 
upon Demurrer it was urged for the Plaintiff, that by ob- 
taining the Injunction the Defendant had diſabled himſelf for 

a Time, to proſecute the Suit for a Time; and a temporal 
Diſability of performing a Condition tantamounts to a For- 
feiture. Mo. 400. 5 

u contra. For he cannot be ſaid not to continue the 2 Co. 68. 
Suit with Effect till Nonſuit, Retraxit, or ſome other Act, 

by which here is an End of the Suit; this Bond is in Lieu - 

ot Pledges, which the Sheriff is bound to find, and take by 

the Statute of V. 2. and if he failed to find Pludges ac- Ame p. 325. 
cording to that Statute, he would be liable to the Avow- 
ant'> Diniages, to be recovered by Action againſt him; 

and where iuch Pledges would not be liable, the Obligor 

t t iz in lieu of them would not be liable. Er Fud' 
fr J Let ” | : 


Nicols verſi us Bride Bridge. 


Man makes a Bond to A. in 'Truſt for B. A. dies, his Bond in Trus 
. Executor receives the Money ; it ſhall not be Aſſets. & not Aſſen. 
er Cur. 3 


Mikes verſus Caly. 


N Cafe the Plaintiff declared that he was poſſeſſed of a cat by Ma- 

Ship ready for a Voyage to America, lying in the Har- fler of a Ship 

bour of B. and was ready to ſet Sail the firſt fair Wind; San 

that the Defendant entered upon his Poſſeſſion, and diſtrained board, where- 

the Corn with which the Ship was freighted, whereby he Þy be loſt is 

loſt his Voyage, to his Damage, Ge. Yep 
Plea was, that the ſaid B. is an ancient Borough for ſc- 

veral hundred Years by ſuch a Name, and after in 

rated by Letters Patent by another Name; that Time out 

of Mind there was an ancient Court in the Borough for Ad- 

miniſtration of Juſtice, c. That the Corporation, Time, 

whereof, Gc. uſd to repair and maintain the Court-Houſe 

5 E at 


— 22 —  _—— 


—— 
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at their Charge; and in Contideration thereof they had 
Time, Gc. ſo much a Sack for all Corn that was fold in 
that Borough, (in the Name of Toll,) by any not Inhabitant 
or free of the Corporation. That the Corn in Plaintitt'; 
Ship was bought by Perſons not Inhabitants, Cc. and put on 
board without paying Toll, and a Preſcription for diſtraining 
in caſe of Refuſal was laid; that the Defendant was Bailiff ap- 
pointed by the Town, as their Bailiff, by Writing under their 
common Seal; and upon Demand and Refufal diſtrained 
the Corn for the Uſe of Corporation. Plea was agreed to 
be bad, chiefly for that it was not laid that it was a Corpo- 
ration Time out of Mind. 1 Iuſt. 114. 

But it was argued, 1/t, That as it was laid, the Fact was 
a Treſpaſs, and therefore the Plaintiff had miſconceived his 


Action; for general Treſpaſs, and Treſpaſs upon the Caſe, 


are different formed Actions, grounded upon different Species 
of Offences. 4 Ed. 3. 24. 2 Nol. Rep. 149. Palmer 47. 
13 JI. 8. 26. Cafe for a Nuſance for making a Lime-Kiin, 
without laying it to be the Defendant's own Soil, and 
held bad; becauſe, if it were upon Soil of Plaintiff, Treſpaſs 
were the proper Remedy, and not Cafe, tho a conſequen- 
tial Damage, oz. the Loſs of Water-Courſe were laid. 
Latch 65. Cafe was againſt a Servant for taking away 
Goods for which Toll was due, without paying Toll, 
whereby the Goods were forfeited; and there it was que- 
ſtioned whether that were Caſe or Treſpaſs, but held to be 
proper for Caſe, becauſe a Servant who had Authority, 
And it was faid that N. B. 94. does not warrant the Opi- 
nions grounded upon it in 4 Co. 94. And he quoted the 


Caſe of Thornton and Auſtine, Paſch. 5 M. 3. entered 


Vide 2 Cro. 
50, 123. 


Hill. 4. Rot. 105. Cafe was brought for entring into Waſte 
and Driving Cattle, whereby they were damaged ; and Judg- 
ment was arreſted, for that Treſpaſs lay, and not Cafe. 
1 9 V. z. Gill v. Darle. Caſe for cutting the Plain- 
iffs Corn; and Judgment arreſted, for it ſhould have 
been general Treſpaſs; and if every Treſpaſs were turn d to 
Caſc, the King would loſe his Fines. 
It was further urged, that this Action did not lie for the 
Maſter; 1½, For by the fame Reaſon it would lie for every 
one of the Mariners, for every of them too have loſt ther 


Voyage; and fo it would likewiſe for every of the Owners. 
ally. It were to maintain an Action for conſequential Da- 


mages, with which a Stranger may diſpenſe: As if I cove- 
nant with 4. to build a Houſe upon bis Ground, and B. 


ouſts him; by which I am kindred of performing my Co- 


venant; 


3 
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vonant ; I cannot have Cafe againſt B. becauſe 4. by his Re- 
leaſe may make the Hindrance lawful, and fo may the 
Owners do here; and if any Damage was, the Action ought 
to have been brought by the Owner, and the Maſter have 
his Remedy againſt him. _ 1 

But per Cur, Plaintiff had Judgment; and per Hult, the 
Maſter of a Ship is in many reſpects ſuable, and may ſue 
in Things concerning the Ship, as well as the Owner: And 
the Defendant might have Title to the Goods by Sale, or 
Conſignment by the Owners, but that ought to have been 
pleaded ; and what the Maſter recovers in this Action is to 
the Uſe of the Owners. And the Maſter may bring Action 
againſt any Merchant for Fraight in his own Name; but 
enus Maſter, he cannot bring Trover for the Ship, but 
may have Caſe, if by a Seizure of the Ship he be hindred 
of his Voyage, as here; and what is taken from him in Maſter may 
relation to the Ship, he ſhall have Caſe or Treſpaſs for it at 8 
his Election, with this Difference, that if he bring Treſpaſs z Ilan. 
he muſt declare upon his Poſſeſſion; and he ſhall have Treſ- 
paſs for a Diſturbance of him in his Office. Et per totam 
Cur ü Jud pro Quer 1 | | 


Rergnolds verſus Davis. 


Arrant of Attorney to confeſs Judgment to a Feme How Judg- 
fole, who married before Judgment entered; whe- - - mx 
ther it could now be enter'd, and how was the Queſtion. Warrant of 
| It was agreed it could not be enter d for the Husband, for Atemey by 
that was beyond the Authority given. The Courſe is to fer marie, 
make Affidavit of the Debt's not being ſatisfied; and now the 
Wife could not make ſuch Affidavit, for the Money might 
have been paid to the Husband; nor could the Husband's 
Afﬀidavit ſerve, becauſe it might have been paid to the 
Wife before Marriage; but videtur that Point may be clear- 
ed by a ſeveral Afﬀdavit of each in his Time. And Holt 
faid they had better enter it in the Wife's Name as Feme 
fole; but nothing was done. Fu 


Note; In a Caſe where the Controverſy was between the Settlement of 
Inhabitants of Spittleficlds and Pariſh of H. Andrew, it _ of 
was faid per Cur”, that a Child could not gain a Settlement Child 
at Nurſe, that a Scttlement of Father is ſo for the Child ; 
and that Place of Child's Birth is Place of his Settlement, 


till contrary appears. 


Hanck- 


2» 
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Hanckford verſus AM. cad. 


Afiſtalee of Judgment for Damages Was quod pr 4d A. FOcnpertt, in- 
hn ” ſtead of pred R. and it was amended on Motion: And 
gment for JI | 7 Y n 

Damages a- Gold, J. quoted a Cafe of Cradock and II illi, where the like 
_— Fault was amended on his Motion after twenty Years Time: 
_ and that the Caſe in Srile was then dunicd to be 


$ Vent. 217. Law. 


Per Cur): An AR of Parliament's Reciting J. S. to be 
Heir, does not make him ſo. | 


Per Cir”: We may adjourn a Trial at Bar without Con- 
ſcat of Parties. 


Stanhop verſus P emperton. 


Damages ſe- | RI of Error of a Judgment in Common Pleas, 
— where the Judgment was by Default, and D mages 


Sy. ſeparated by Writ of Enquiry. Per Holt: If there be two 

_ Plaintiffs, in many Cafes there may be Judgment for one 
Party, and Non Pro/' entred for the other; and the Judg- 
ment upon the Now Prof” is quod eat inde fine Die; but 
where the Non Pro is only for Part of the Thing de- 
marded, it amounts to a Releaſe only for fo much. And 
he ſaid an Attorney might undertake for his Client, but net 
releaſe his Cauſe of Action. 


Corerant to Covenant was to build a Houſe upon Land demiſed, be- 

— _ fore ſuch a Day, and to keep it in Repair, it was for Leſ- 

bind Aſignee, fee and his Aſſigns; and after the Day Covenant was brought 
_ __ againſt Aſſignee for not repairing. Defendant pleads the 

os Thing. Houſe was not built before the Day; and upon general De- 
murrer, Jud pro O. It was agreed this would not have 

bound Aſſignee, being for a new Thing, without cxprel:y 
naming him. 2%, That the Plea was a Negative Preg- 
nant. | | 


Certiorari If Certiorari goes to remove a Record, the Judge be. 
838 low is not in Contempt for proc eeding on the Record tl 
Tele, but the Service of the Writ ; but all Pre ce-dings upon it atter the 
Contemptonly Cxitiorari teſted arc void. Pr C. | 

from Service. | Pay- 


3 
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payment to Sheriff upon a Capias ad Satisfaciendum is Payment to 
got good to diſcharge the Plaintiff's Debt; and fo adjudged 22 
| and ſettled in the Sheriff of Miliſbire Caſe. Per Cur. not good. 
| | Ante p. 230. 
Once a Poſtea is brought into Court, tho the Plaintiff take 
| it out again, yet it remains in Poſſeſſion of the Court, and 
the Officer of the Court may command the Plaintiff to 
bring it in, and the Defendant may give the Plaintiff Notice 
to bring in a Poſtea in order to move in Arreit of Judg- 
| ment. | 


After Exception againſt Bail they muſt juſtify themſelves, — 
or Plaintiſt muſt withdraw his Exception, before he can pro- be 5 fultibed be- 


ceed to Trial, fo as to charge them. Per Cur. 27 proceed 


Siliard verſus Cox. 


| Ae by Adminiſtrator: Plea in Bar, that Inteſtate If a Man who 
died at ſuch a Place in another Dioceſe than that from — Tanng hay 
w: oc Ordinary the Adminiſtration was committed to Plaintiff, ceſes dies in 
and was Inhabitant there at the Time of his Death; upon 4 
Demurrer, 7nd pro Def. For if a Man has two Houſes any of a 
in divers Dioceſes, his dying in one of them without boma gran Admi- 
Notab' in the other, inticles the Ordinary of that Dioceſe to mn, # 
— otherwiſe if he were on a Journey, and ſo b Madl. 


Crow verſus Brown. 


Surious Contract was pleaded in Bar of Debt upon a Uſurious Con- 

Bond, but not ſaid that Defendant was indebted to 7% Paget. 
Plaintiff at Time of Bond given, or that there was an Agrec- Debt on a 
ment to lend Money upon the uſurious Contract; and for Bond. 

that Jud niſi pro Ouer. 85 


Per Holt at Nſi prins: 1 have known it ruled, that a Legatee ad- 


Legatce ſhould not be a Witneſs to prove Aﬀets in the Hands — 
of Executor in Debt by a Creditor ; and it has been an old Handsof Exe- 
Exception, but I ſee not the Reaſon of it, for he ſwears to 1 
lefſen the Aﬀets, and one Creditor may be a Witneſs to crane? 
prove Aſſets in an Action by another Creditor. And the Le- 

zatee was ſworn. 
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Salk. 144, 


200, 263, 
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Dodtor Gren ville verſus College of Phyſicians 


N Treſpaſs the Plaintiff declared, That J. S. Gr. gig 
ſuch a Place, Oc. aſſault, beat and wound 8 


— in priſoned him for ſeven Days. To which there was thi, 


London fin'd f. 
ed pro mala 
, by Con- 


the 
College of 
Phyſicians. 


and that they proceeded 
'Teſtimony of ſeveral Witneſſes, and hearing what he could 


Time of the ſuppoſed 


ial Plea, 1/, As to the Ji et Armis, and Wound 

Not guilty. As to Reſidunm Tranſgreſſomum, they pl — 
the Charter of Incorporation of 10 H. 8. and the Act of 
Parliament of the fourteenth Tear of the ſame King, con- 
firming the ſaid Letters Patent, by which the Phyſicians f 


London were created a Body Politick and College, and to 


have four Cenſots to examine Phyſick within London and 
ſeven Miles round it; and that thoſe Cenſors ſnould be four 
in Number, to be choſen by them yearly to have Cenfure 
and Examination of Drugs and Practiſers of Phyſick within 
the Diſtrict aforeſaid, and Power to puniſh, as Charter di- 
rects at large. Then they further plead the Statute of 9. 
and M. by which all Gaolers are commanded to reccive 
into their Cuſtody all Priſoners committed by them; that 
the Plaintiff was a Practiſer of Phyſick in London, and on 
ſuch a Day and Year of the King did take upon himſelf to 


exce the Wile of £ for forry Shiltagp to him in Hand paid; 


that he did adminiſter unwholſome and noxious Pills 


to her, that ſhe became incurable, and fo in manifeſt Dan- 


r of her Life, occaſioned by ſuch his Phyſick ; that the 
| Perſons in the Declaration were duly choſen Cenſors; 


that Complaint was made to them by 4. the Husband for 


the ſaid Offence. And he was fummon'd to appear, 6c. 
to be examined by them ſuch a Day; that he did appear, 
to examine him; and upon the 


ſay for himſelf, they the ſaid Cenfors judg d him guilty of 


the ſaid ill Practice, and impoſed a fine of 20 J. upon him, 


and Impriſonment for twelve Weeks without Bail or Main- 
priſe, unleſs ſooner releaſed by the Maſter and Pre- 
fident of the College of Phyſicians : That they four did, by 
a Precept in Writing under their Hands and Seals, com- 
mand 7. S. the other Defendant, to take and deliver him 
to the Keeper of the Gaol of Newgate ; by Force of which 
Warrant he the ſaid 7. S. did ſo, and that the Keeper kept 
him in Gaol for the Time in the Declaration. 
Repl. That the Plaintiff is a Phyſician, and was fo at the 
Offence committed ; and Proteſſanca 
——ů— 10 


——  _— 
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that there is no ſuch Charter, and that he is not an unskilful 
phyſician, and that no Complaint was made by the Husband, 
and no Judgment by the Cenſots, for Plea ſaith, that de 
Jrjnr ſua propria he made the Aſſault, &c. abſque hoc, 
that he did it by Virtue of the ſaid Warrant. And, upon 
Demurrer, per Holt, Turton and Gould, after many Argu- 
ments, and great Conſideration, Fad pro Defedente : And 
Holt delivered their Opinion thus: 
Tho' much has been ſaid to maintain the Replication, 
et there is no Colour for it. It was obj 


good Traverſe of the Warrant, but that cannot be, for there 


was a Warrant granted and pleaded, and that the Plaintiff 


was taken by Virtue of it; and he denies his being taken 
by Virtue of it, but does not .raverſe the being of a War- 


there was a 


K 


ran, for that had been a good Traverſe; Suppoſe one has If one haas 


a a legal and an illegal Warrant, and arreſts 


by Virtue of the 29 ue 


illegal Warrant, yet he may juſtify by Virtue of the legal ran, and ar- 


one; for it is not what he declares, 


res, but the Authori-y ft by the 
which he has is his Juſtification. I ſuppoſe the Plaintiff ur 


one, he 


means by this Replication, that the Defendant arreſted him mn Caryn | 


by Virtue of ſome other Authority, and not by this Warrai 
that is pleaded ; but then his Way had been to induce his 


'Traverſe by ſhewing that other Authonity, and then to 


traverſe, not as here, abſque hoc, that it was by Virtue of 
the Warrant pleaded ; but to ſay that the Defendant did 
arreſt him by Virtue of the other Authority, abſque hoc, 
that he had the Warrant pleaded at the 'Time of the Ar- 
reſt : So inſtead of traverſing the Virtut' warranti, he ſhould 
have pleaded the Being of the Warrant at that Time. 34 


Ed. 1. Fitz. Acowry 332. 3 Co. 26. If one diſtrains for an-- 
unjuſtifiable Cauſe, yet when he comes to avow he need 


not inſiſt on the Cauſe for which he had diſtrained, 
but may juſtify for any lawful Cauſe, as for Rent Ar- 
rear, tho he diſtrained for ſome other Cauſe; and the 
Cauſe, for which the Diſtreſs in Truth was, is not traverſ- 


able, but Rient arriere is the proper Plea. 
| S-cond Point was whether t 
intitled themſelves to a Juriſdiction to condemn the Plain- 


tiff; and this were a moſt material 


Defendants have ſufficiently College of 


have Juriſdic- 
Objection if true; but tion over the 


it is moſt apparent they have done it by ſetting forth their Feriov of = 
Charter, contirm'd by Act of Parliament; by which they Ra * 


have a Juriſdiction over his Perſon as Practiſer of Phyſick, 


eſpecially if he practiſes ill. 2dly, They have Jurisdiction 


over his Practice. 3dly, The Fact which they puniſh is 
within the Limits of their Juriſdiction, viz. in London, and 


their 


8 
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their Juriſdiction extends ſeven Miles round; and this Ju- 
riſdiction is to be exereiſed by thoſe that are Cenſors of 
the College, which they are ſhewed to be. 

Obj. 3. It is apparent this Charge of Male Adminiſtration 
of Phylick is traverſable; and therefore ought to be ſuf. 
ciently alledged, as Iſſue might be taken upon it; and for 
this is quoted Dr. Bozhan!'s Caſe; for if it be not traverſable, 

Mate yraxizis the Party committed would be without Remedy, for Writ 

not traver- of Error lies not. But to this we anſwer, 1ſt, That notwit). 

— ſtanding the Opinion in Dr. Nonbam's Caſe, the Matter i; 
not traverſable. AA if it were traverſable, Iſſue might 
be taken upon it 
that, yet it would not intitle the Plaintiff to his Action. 

Where Power I/, The Fact is not traverſable ; and that appears from the 

is giren to Nature of this Authority; for it is an abſolute Power given 

reno tf to them to hear and determine ſuch Offences ; and thence it 

Mater i noe does neceſſarily follow, that the Matter is not traverſable; 

traverſable. and he ſhall never arraign their Judgment, but is finally con- 


Where Per. vict-d and concluded by it; and fuch, as are by Law made 
Jus d Action of Party 

nally accuſed, 

or liable to 


But ſome indeed have Power to impriſon by Law, who do 
not do it by Way of Puniſhment, but by Way of Preven- 
Conſtable may tion; as a Conſtable may commit one to prevent a Fray; 
 impriſon by and therefore, becauſe he does it not as Judge, if he does it 
= Aar. malitioſe Action will lie againſt him for it; and there are o- 
| but therein ther miniſterial Commitments, as by Juſtices of Peace, Com- 

_ Goes not att miſſioners of Bankrupt, Oc. for which Action may lie. But 
oo dien in this Caſe the Cenſors have Power to examine them for 
may lie. ill Practice, and to convid and puniſh them for the fame by 
Fine and Impriſonment; and this makes them Judges of 

| Vide Sav. 83. Record; for whenever there is a Power de 2000 erected by 
Wees“ Parliament to convict, and fine and impriſon, either of thoſe 
there is Power WO make it a Court of Record. 8 Co. 38. Lect can fine, 
to impriſon but not impriſon. 8 Co. 61. Nulla Cur, que Recordum non 
2 Re. Fabet, poteſt finem imponere, nec aliquem carceri mandare, 
cod. _ quia ifta ſpettant tantummodo ad curias de Recordo; there- 
fore theſe Cenſors, having a Power to fine and impriſon, 

of Neceſſity are Judges of Record, and their Court is a 

Court of Record. 10 Co. 103. Diſcourſe upon the Statute 


of Me. 2. c. 11. concerning Auditors to Account ; be- 
0 


+ 3dly, If the Plea were defetiven 
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tue that Statute, it one had accounted before Auditors, 

und were found in Arrear, and Debt were brought for the 

rears, the Def-ndint might have waged his Law, but he Since by Sta 
--rnct lince the Statute; and why? There are no Words tate Auditors 
1 the Statute to take away the Wager of Law, ſave only, Jus — 
| 3 FR F : ges | 
it if the Party be found in Arrear before Auditors, they cord, and 
mall commit him; but the Reafon is, that by giving the 411 Wa- 
Auditors Power to commut by the Statute, by neceflary 313 
Conſequence the Auditors are made Judges of Record; and 

th-refore there ſhail be no Wager of Law againſt their Pro- 

ccedingo. And if ſuch a Power makes them Judges of Re- 

cord in that Cafe, why not in ours? 2 u. 280. Auditors 

to Account are allowed to be Judges of Record; and this 

fire is an Authority in Point lor us. 

Then if the Cenſors in this Cafe are Judges of Record, \..;,q +4. 
the Conſe quence is very ſtrong, that no Act of theirs, which At of Judg:- 
they do as Judges, is traverſable; and no Averment recei— 1 
vable, that a Judge of Record has acted againſt his Duty. they have ac. 
a7 Ed. 3. 50. 1 H. 6.4. 7 H. 6. 13, 85. 12 Ch. 22. 27 Aff. td again 
71.18. A Judge of Oyer and Terminer was indicted, for "I 
that he being a Judge, and one being irdited before him 
tor Treſpaſs, he made up the Record to be for Felony ; and 
acjudged the Indictment did not lic, and it was quaſhed; 
and that it ſhould never be averred but that it was for Fe- 

Icry ; nor couid a Judge be ſuppoſed guilty of ſuch an Offence. 

And as to my Lord Coke's Saying in Doctor Bunham's 
Caſe, we ſay it was but obrter, and not pertinent to the 
Cie; for there the Commitment was for Practiſing with- 
out Licence, and no“ upon the Clauſe now in Queſtion ; and 
there they ought to have ſued in the Courts of IPefminſter- 

Hall, and not commit him; and fo what my Lord Coke 
ſays is no judicial Opinion: Beſides, he feems to have been 
under fome Franſport, becauſe Doctor Bonham was a Gra- 
duite of Cambridge, his own Mother Univerſity. And he 
himſelf after, in the ſame Caſe, does ſay, that if the Cen- 
fors do convict a Man for ſuch Offence, they ought to make 
a Record of it; and that they cannot do, unlefs they are 
Judges of Record; and then we ſay their Proceedings are Perſons are 
untraverfable, and they unpuniſhable for what they do as n 
Judges. | | td ” = 64 

Oh. 4. Ay, but there is another Reaſon why this muſt 
de traverfable, becauſe the Party has no other Remedy; 
tor he cannot have a Writ of Error. 

1%, We anſwer, The Party is not without Remedy, and 
that as good as a Writ of Error. 2dly, Suppoſe he had na 

70 — Remedy; 


tl 


— . — — ——— 


— 
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Remedy; yet that would be no Reafon why he ſhould of 
Neceſſity have Leave to Traverſe. And as to the firſt, 
Error will not [I agree, a Writ of Error does not lie; becauſe it is a new 
ie en e Way of Procceding unknown to the Common Law, and 
created Juriſ- R 5 
didtion, un- not according to its Rules. For they need not proceed Pur- 
known tio ſuant to the Methods of Law, nor need they Indictment 


9 or Jury; nor in their Judgments ſay, idea conſhideratum « 
but may fay, they judge him guilty, and that he ought to 
pay fo much Money, Gc. And it is like the Caſe of Con- 
victions by Juſtices of Peace; and in both Caſes I hold, the 

but may have Party has a good Remedy by Certiorari; and that is a Con- 

e ſequence neceſſary on all ſuch particular Juriſdictions, that 

p. 146. the Record of their Proceeding may be brought up hither, 
that this Court may examine whether they have kept them- 
ſelves within their Juriſdiction. 3 Cr. 489. Long's Caſe ; He 
was found guilty of Felony, and burnt in the Hand; and 
held Writ of Error could not lie, becauſe no Judgment of 
Attainder, but that it might be removed by Certiorari; 

and fo it was; and, for Faults in the Conviction, quaſned, 
and the Party reſtored to his Goods and Chattels. 

We do take it, that where a Court in its Nature is a 
Court of Record, a Certicrari will lic to it, by Reaſon of 
the great Superiority of this Court ; which may command 
them to fend their Proccedings before them up hither, 
that it may be ſcen whether they confine themſelves to their 
Juriſdiction ; which if they cxceed, this Court may corre 
them ; and how comes it to be granted upon Convictions 
by Juſtices of Peace, or Orders of Commiſſioners of Sewers? 
remember fo:merly the Commiſſioners of Sewers were ad- 

viſed by Counſel not to obey Certiorari's, but they were all 


Vent. 66. laid by the Heels for following ſuch Advice, and obliged to 


2 obtain the King's Pardon for the Offence. And Mr. Callice, 


into B. R. upon his Reading upon the Statute, holds, that their Orders 
ecken Trin- are removeable hither by & rtiorari. Indeed we are fo cau- 
12 


Don” Regina tious often to deny it, left in the mean Time the Country 


». Inhabitants ſhould be oveflown: But the general Reaſon of the Law is, 
ae Glamergan- that 


2 wherever a Juriſdiction is ſet up by Act of Parliament 
„ a * . o ' ed . . - 
to make Ccnvictions. (Fc. Certiorari will lie to remove them; 


as in caſe of forcible Entries. And the Court is to examine, 


as far as appears on Record, that they have not exceeded their 


Authority; and if they have not, or not purſued the Act, 
to quaſh the Procceding. 


di, Suppoſe there were no Remedy, it would not follow 


from thence that theſe Procecdings arc traverſable, be- 


caule tie Act hes given them a Power, and has given the 


L Party 


3 — 
ä — — — 


2 — 
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puty no Remedy; for the not giving an Appeal from them, 
r the Making their Judgments irreverſable, ſhall not alter 
e Nature of a Court of Record. And if the Statute gives 
mem too great a Power, who can help it? That there lies 
+» Appeal is a Strengthening rather than a Weakening of their 
Authority. And this appears by many Authorities; as if a 


Verdict be given by a Jury in a Criminal Cauſe, or if in 


ſick a Ciſe the Judge miſdirects the Jury, or tells them 
the Law is otherwiſe than it is; as that Killing a Man in his 
own Defence is Murder, and the Jury ſhould find it fo, there 


15 no Remedy. 


There has been an old Star-Chamber Law, that a Jury 


might in ſuch Caſe be attainted; cide 12 Co. —. and a 


Judge has been brought into the Star- Chaniber for making 


* 


a falſe Return; but adjudged it could not be. And here-. 


tofore a Jury has been fined for giving a Verdict againſt E- 
vidence. 2 Leon. 233. Nor 48. 700g. 23. Alo. 130. But fee 


Jung b. 135. Buſh I's Caſe; where it was held by all the 


Judges of Exglaud, except one, that a Jury could not be 


ſudges of the Fact; and therefore by the ſame Reaſon the ce. 


Defendants here, being Judges of the Matter, ſhall not be 
liable to Action for their Judicial Act. 3 Cy. 309. In a Civil 


Action, the Judge directs the Jury that the Law is other- 


wiſe than it is; and they find according to Directions, yet 


— 


Jury cannot 
be fined for 
} of E ee. 0 | Verdict a. 

tned for giving a Verdict againſt Evidence, becauſe they are gain Evi 


Attaint lies not: Yet there the Partics were without Remedy; vide; tug. 
therefore it would not follow in our Cafe, becauſe there is 63. It Eccle 
no other Remedy, therefore the Matter is traverfable; and ſaical Com. 


that either in Civil or Criminal Matter. And tho' the Plain- 


miſſioner com 
mit a Man a- 


tifts have no Jury here, yet that makes no Alteration ; for Saint Law, 


if they have Power to convict, fine and impriſon by the Sta- 
tute, they are Judges of the Matter. 7 II. 6. 13. there is a 


Diverſity between a Fine and an Amerciament ; if Fine be Fine and A- 


Action will lie 


him. 


impoſed, it is not traverſable, but Amerciament is; no Ac- gigerene. 


tion will lie againſt a Bailiff for awarding a Proceſs upon a 
Preſentment; what then remains in this Caſe 2 For if, as 


long as a Verdict of a Jury ſtands, it cannot be traverſed ; 
why when the fame Authority which the Jury had is veſted 
in a Judge by Act of Parliament, why, I ſay, ſhall it be 
traverfable; and can any Man give a Reaſon of a Diver- 
ity berween the Cafes. For if the Parliament has given 
tie Cenſors the Power of a Jury, they muſt give the Con- 
{quences of that Power. And the Cafe of Hammond and 
Ihzel, in this Court, 29 Ca. 2. is as full as can be in Point; 
an lndictment was foun d againſt ſome Perſons for going to 

Conven- 
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Conventicles, and the Jury would not find them guilty upon 
Evidence; whereupon they were hned and committed; and 
upon a FHabcas Cpm, to the Common Pleas, it was reſol- 
ved the Jury could not be fined for not going accordin 
Attion to Evidence, and they were diſcharged. And then they 
brought = brought an Action of falſe Impriſonment againſt Fiore, 
gainſt a Judge SY | | n Tel, 
ef Oyer and Who pleaded, that he was a Judge of Oyer and Terminer 
'Ferminer, Ge. and held no Action would lie, becauſe it did appear * 
would not lie. | wh 9 5 * * 3 iC 
Was a Judge of Re cord ; tio it Was plain, by the Opinion 
of the Court of Common Pleas, he could not fine them 
Poſtea Trin. by Law; yet for this very Reaſon Judgment was given for 
's . by the Defendant ; and where is the Diverfity between tha 
hey dal. Caſe and ours? They were both Judges of Record, both had 
bury. Power to ine and commit; and ſhall the one be puniſhed, 
and not the other, tho' they act againſt Law? And us 1 
ave ſaid before, the Cenfors have Power over the Plaintift's 
Perſon, and why ſhall not Judges, created by Act of Par- 
liament, have the fame Protection as any other Judges 
whatſoever. I might have enlarged much more upon this 
Head, but f-ar I have been too long already ; and perhaps 
I may be ſorry to have Occation to ſay ſo much, for ſome 
may avulſe it. 
Action againit - Obj. 5. Hard. 480. Treſpaſs was brought againſt the Com- 
Commiſhoners iſſioners of Exciſe, who convicted one for not paying Du- 
of Exciſe, for f. | SR d th tound. th | 3 
making one ties for Strong Waters; and the Jury ound, that the Liquor 
pay Duty for was Low Waters from which the Spirits were extracted. and 
Strong Wa- it was held the Action did lie; and what was the Reaſon ? 
ters for what | 3 5 
was not, lad, Becauſe they exceeded their Duty; for their Authority oniy 
Kron. extended to take Exciſe of excifable Liquors; but here the 
Dur. College have a Juriſdiction over the Perfon. And in caſe 
Polen Trin. a Juſtice of Peace convicts one for having a Baſtard Child; 


12W.3. if ſo be the Child be a Baſtard, he is concluded, but if it 


Dom' R. w. 5 : KEN f . . | 
Ihabiten, I be not, it is not his calling him one will make him fo; and 
Gian»gan therefore the Party is not without Remedy, for all was 


fire. Coram non Fudice; fo it is not the Commiſſioners of Ex. 
ciſc's calling Low Waters Spirits, will make them fo: And 
this is the Reaſon of that judgment; for if it were admit- 
ted that they had Juriſdiction, there would be no Remedy. 
2dly, And ſuppoſe it were traverſable, it is certainly e- 
nough alledged here, fo that Iſſue may be taken upon it; 
for it is ſaid, he took upon himſelf to adminiſter Phytick to 
the Woman, and he gave her very hurtful and unwholſome 
Phyſick, whereby ſhe became worſe and worſe, and incu- 
rable. . | 


A 
00.5 
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0bj. 1. It does not appear what Sort of Phyſick it was. 
And what then? If they had mentioned it, would we be any 
Thing the wiſer for it ? for we muſt try it at laſt by a 
Jury, and take the Opinion of Phyſicians in it; and if Ac- 
tion be brought againſt a Phyſician, or againſt a Surgeon, it 
will be enough to ſay, that he unskilfully and inartificially 
did apply his Cure; and the reſt may come in Evidence. 
Obbi. 2. Not ſaid what Diſeaſe ſhe had. Suppoſe ſhe had 
none at all, that would make the Matter worſe. 8 
Obi. z. It does not appear the Witneſſes were ſworn. I Pe Hu. It 
fall anſwer, iſt, It may be a Queſtion, whether they ought =» Cenſor: 
to be ſworn; and it feems to me, they may tender an Oath, — _— 
as a necefſary Conſequence of their Judicial Power; but I ſequence of 
will give no politive Opinion. 2dly, Suppoſe they could ad- nan Juridic 
miniſter an Oath, and will not do it, or vice cer(4, it would 
only make their Proceedings erroneous, and then ought not 
ber Tz. 7. -. 3 
And tho the Plaintiff be not one of the College, yet, if The Prag 
he practiſe Phyſick within their Juriſdiction, he ought to ſub- . Pp gin. 
ject himſelf to the Law, as well as any other, Ez Jud pro Pradiifing 5 


Dominus Rex verſus Somerton: 


A? Order of Adjudication of the reputed Father of a Orr af Ju- 
Baſtard was ruled bad for two Faults. 1/t, It did not frre one not | 
appear that one of them was of the Oyornaz. 2dly, Nor that ref e 
the Examination was by them both; and either held fatal; Du. 
but becauſe the Defendan t was not preſent in Court; as he 

ought to be, it was only quaſhed, wife 


it was a Judgment of the Time of King and Queen, 


no judgment to w 
r 
ought ela; but we 
= - ug 15 2 * 


& fa' was ſet aſide, and Reſtitution awarded. 


—B —_—— 
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verſus Cutts. 


Clerk of Cor- Trial at Bar was to be concerning the Right of Mem- 
1. bers of a Corporation; and it was moved on one Side, 


with the that the 'Town-Clerk ſhould attend with the Corporation- 

Charter. Charter. Per Cur: Of Right you are not intitled to that 

Poſter, ln. becauſe you may have a Copy of it at the Rolls; but it 

Lacy v. Ky- being meerly to try the Right, it was thought hard to put 

naſton. them to the Charge; and the Clerk was ordered to attend 
at the Charge of them that made the Motion. If Tenant 
claim by Copy, the Lord on Motion is only ordered to let 
him have Sight of the Court-Rolls, but not to bring them 
into Court. Per Cur. 


Freeman verſus Blur. 


Salk. 409. *Refpaſs for entring into Plaintifl's Houſe, and taking 
92 | away ſuch and ſuch his Goods. Defendant Pleads, 
Court cannot That London is an ancient City, &c. and that Time out of 
| Jultify under Mind there was a Court of Record there tent coram clter- 
Procet: with- 122r0 of the Sheriffs, which had a Juriſdiction of all Tref- 
out ſhewing a paſſes, Replevins, Cc. ariſing within the City; that before 
_— _ the Time mentioned in Declaration, cig. ſuch a Day, Gc. 
act under him. 4. Came to the ſaid Court, (5c. and there before the She- 
riff levied a Plaint in a Plea of taking and detaining Goods, 
againſt Plaintiff, and found Sccurity to proſecute it, and re- 

deliver the Goods, if Judgment ſhould go againſt him; that 
ſupecrinde the Sheriff ad tunc et ibidem did iſſue a Precept 

to the Defendant, one of the Serjeants at Mace to the ſaid 
Court, commanding him to replevy the ſaid Goods, and 
make a Return to the ſaid Precept; that he accordingly | 

did replevy them, Cc. and delivered them to 4. que eſs 

eadem tranſgrefſ”, Gc. To which Plea the Plaintiff demurrs. 

And for the Demurrer it was argued the Plea was 
naught, for Want of a Return according to the Command 
of the Precept; for whoever juſtifies by a Writ or Precept, 
muſt ſhew his Compliance with all it commands, without | 

which he cannot take Advantage of it. 20 H. 7. 13. I Ot 

ficer take Goods of an outlaw'd Perſon, and make no Re- 

turn, the Party upon Reverſal of the Outlawry ſhall have 
Treſpaſs againſt him for his Goods; 21 JI. 7. 22. for he was 
to have done two Things, one for the Advantage of "ow 

I 


2 
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tat, and the other for that of Defendant; and he ſhall not 
fy the one without the other. And here the Plaintiff 
ont to have the Advantage of the Return, which the 
| Detendant d prives him of by making none. It is true 
| in an Eieape the Defendant ſhall not take Advantage of the 
Want of a Return, becauſe his own Wrong. And one that 
act» under the Officer in this Caſe ſhall juſtify without a 
Return, bocnuſe it was not in his Power to make one; but 
hore it is the Orticer himſelt, who could, and ought to make 
| 4 Return, that would juſtity without it: And an Eſcape 
would lie againſt this Serjeant upon Execution of a Proceſs 
of that Court; but if it were upon the Execution of a La- 
7:t:2, or other Proceſs out of the Courts of Heſffminſter, it 
would not lic againſt him, but againſt the Sheriff. 1 Re. 
4. $06, | | 
Then there is no ſuch Court as they have ſet forth, for 
they ſay it is a Court held coram alterutro of the Sheriff,; 
and the Truth is, they have two diſtinet Courts, and one 
cf them cannot act in the Court of the other; but as to 
the Courts of /[e/{zrin9cr they both make but one Officer. 
Tiin. 2 1. & AM. Eſcape lay againſt them both for an Vide ante 
Eſcape out of the Counter, of which they both make but 
one Keeper. And their being Judges does not hinder their 
being K-eper too; as the Mayors of many Corporations ate 
boch. Ruy. 83. | | 
Dee contra: Serjeant is but an Under-Officer, and ſuch 
is not liable to Action for what he does by Warrant of a 
Court. 11 H. 4. 58. Debt was upon a 13 and 
leaded that the Plaintift ſued out a Fi. fa. upon that 
N and the Money was levied by Virtue thereof, 
and paid to Plaintiff; and there it was ſaid at the Bar, that 
it was no Plea, without ſhewing a Return, becauſe the 
Judgment being Matter of Record ought not to be avoid- 
ed but by Matter of as high a Nature; but Court gave no 
Opinion. Fide 4 Fd. 3. 8. That Sheriff is not excuſable by 
Virtue of a H. Fa. without a Return, for that commands 
him to have the Money in Court; but he may juſtify by 
Virtue of an El:git without a Return: Onod Holt negacit. 
The Party has no Injury done him for Want of a Re- 
turn; for if the Plaintiff in the Replevin diſcontinues, he 
has his Goods again: And for Pr-cedents of Juſtification in 
Replevin without a Return, he cited the Old Err. 136, 159, 
163. Raft. 688. 669. Co. Ent. 333. and he put this Di- 
vertity, that where the Command of the Writ is to deliver 
| to the Party that ſues it, there needs no Return; — 
Where 
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where it is to have it in Court; and the Sheriff without a 
Venditioni exponas may ſell upon a Fi. fa. 

Holt Till Proceſs return d, the Eſcape of a Priſoner in 
that Court would lic againſt the Serjeant, but after Return 
it lies againſt the Sheriff. And as to the Objection, that 
Court is laid to be held coram alterutro, that may be well 
and taken ſeverally, and 1 believe originally they were one 

joint Court, but ſcver d by Partition, and the Huſtings in 
Truth is the County Court of the City; and wherever the 
Sheriff juſtifies by Virtue of a mean Proceſs, he ought to 
ſhew a Return. There is a Diverſity in the Caſe of H.). 
before put; when the Sheriff is by the Writ commanded to 
Lave the Party in Court, there he ought to make a Re- 
turn, but he need not do it in Judicial Proceſs, for then he 
v only to keep him till he makes Satisfaction. 

And per totam Cur in Hill. Term following: The Plea 

is clearly bad, for Want of ſhewing a Return, for the pre- 

cept is returnable, and commands a Return; and in all Ca- 

pias's ad Reſpondend', or other mean Proceſs to Sheriff, 

if 'Treſpaſs or falſe Impriſonment be brought againſt him for 
executing them, he cannot juſtify without ſhewing a Re- 

Ci, 446, turn; and the Diverſity is between the immediate Officer of 
447- a Court to whom the Writ or Mandate js directed, and one 
t Jo. 378. that acts under him; for if he be no Officer of the Court; 


om ſhewing a Re- 


Immediax but acts under him, he may juſtify without 
turn; otherwiſe of Sheriff or other immediate Officer ; for 

juſtify e he, that has not ſhewed to the Court that he has done his 

Proceſs, with- Duty in what the Proceſs of the Court required him, ſhall 

out hewing not be juſtified by the Proceſs. Y/ide 38 H. 6. and many 

df ene who Other Books. And the Caſe of Replevin is much ſtronger ; 

afts under for where a Plaint is levied in Replevin, there is a Precept 

_ made thereupon to replevy the Goods; and if they be re- 

plevied, what ſhall the Defendant do if there be not a Re- 

turn? It is true he has a Day on the Roll to appear, and 

perhaps demand the Plaintiff; yet if he do not appear on the 

Return of the Precept, whether the Replevin be good or 

not, the Court cannot know what] or Proceſs to 

award; whereas if Return be made, and a Particular of the 

| __ Goods given, and the Defendant comes and makes Title, he 

Poficz Mich. ſhall demand the Plaintiff, and have] it de returno haben. 


Ian as. 40 3 but if the Replevin be adjudged good, the Plaintiff ſhall 


have judgment and Coſts; or if the Return be an Elongat, the 
Court ſhall award a Mitberuam; or if the Party be non- 

ſuit, there ſhall likewiſe be a Retur uo babe nd'. If _— 

— | 5 | | | 8 8 P S* 
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plexin be executed and juſtifiable, Judgment ſhall be for 
Plaintiff; and in order to theſe Things there muſt be a Re- 
J). 
"T he firſt Replevin and Alias indeed are not returnable, Replevin and 
ut are Warrants to the Sheriff to replevy, and in Nature _—_— 
of a Frſfacres; and therefore onꝗ may juſtify by Virtue of but the Plarier 
them without a Return. But the Plyrzes is returnable, and . 
therefore, if the Sheriff will juſtify by it, he ought to return ; 
«therwiſe one ſhould have no Means to have his Goods a- 
gain; and all the Caſes that ſeem againſt this are of in- 
| feriour Officers : Ft fic per Cur” Jud pro Quer. And in Caſe 
of original Replevin to Sherifts, which is not returnable, 
but a Jnſticies, the Sherift's Precept to his Bailiff to ſummon 
in the Defendant is returnable, and gives them Day in 
Court. 


—— verſus Farrell. 


IDRroderick moved, That the Defendant in Trover after tn Trover 
Declaration might bring the "Thing itſelf and deliver my bring the 
it to the Plaintiff. And Gould, J. ſaid he had known it 3 
often done; otherwiſe where he would tender the Value, for tothePlainif: 
Defendant ſhall not ſet a Value upon the Plaintiff's Goods; *** p. 90, 
and Motion was granted. ' h 1 
Per Holt If a Penſion be by Preſcription out of a Rec- Ame p. 260. 
tory impropriate, tho the Rectory come into Lay Hands, 326. 
pet it may be ſued in the Spiritual Court, becauſe it might . 80, 
ave commenced by a Spiritual Act; and if ſuch a Preſerip- 
tion be denied, it ſhall be tried there; but if a Modus deci- Mit. 12 #: 
mandi be pleaded, it ſhall be tried at Common Law ; and ble. A 
it it be not found, a Conſultation ſhall go. 


Per Enndem : If Diſtreſs for Damage feaſant die in Pound 11 Ditres for 
or Eſcape, the Party ſhall not retake them; but if it were Rent cleapes 
for Rent, in either Caſe he may diſtrain de abo; and E- b nuf be 
ſcape of Cattle out of Pound is not like Eſcape of Priſoner & now; ale 
out of Gaol ; for if Pound be not good, the Diſtrainant may if fer Damage 
be his own Keeper, and put them in his own Pound, but 
he cannot be Keeper of his Priſoner; and every Pound- 

_ is the Servant of him who impounds the Cattle, 


SY Per 


5 ” 
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Attorney Per Enndem : It is a great Miſdemeanor in an Attornes 


ſhouldnottake to take a Warrant of Attorney to enter Judgment on a Bond 


Attorney to Without a Defcaſance ; and none but a ſworn Attorney 


confeſs Judg- can take ſuch a Warrant. 
ment without | 


a Defeaſance. 


King verſus Inhab de Kirford. 


Order to re- N Order of two Juſtices was to remove a Man, with 

move a Man, E his Wife and Family, and quaſh'd in toro, by. 

mily, ll. cauſe the Family might have another Settlement; it 
would be if Order were to remove him and Children, 


Information An Act of Parliament was for making a River in Darby. 

or Og ſhire navigable, and that none ſhould build any Wharfs upon 

na private it from henceforth ; and one having after built a Wharf, 

ef Far- another, who had a former, and Prejudice in the Advantage 

lament. thereof by the ſecond Whart, moved for Leave to file an In- 

formation againſt him upon the Statute; and tho Court ſaid 

it was not an Act of fo publick a Nature, as that Court ought, 

ex officio, to take Notice of it ; yet becauſe it was for publick 

Good, and the Matter directly againſt it, they gave Leave 

to file an Information ; but held an Information would not 

lie for the Violation of a private Statute. Note; At Com- 

mon Law Informations might be filed without Motion, in 

the Name of the Maſter of the Crown- Office ; but fince the 

„* Statute of 4& 5 V. & M. c. 18. it cannot be without 

Leave of the Court; and that to avoid frivolous and vexa- 

tious Matters; and that the Party in Caſe of Acquittal, or 
Nonſuit, have Coſts. | 


Badger verſus Floid. 


Perſon who HE Plaintiff had Judgment in Ejectment, of which 
N Error being brought, and Bail given to proſecute, and 
may bring anſwer the mean Profits, and pending it, the Plaintiff brought 
Debe for Rent Debt for Rent. And per Cur, the Writ of Error does not 
ing Wriz of Pinder the Plaintiff from bringing Debt, or diſtraining for 
Error his Rent; and here he might have centred without a Writ 
ing. of Execution, and only all Executions by Writ are ſuſpended 
by the Writ of Error: And in a real Action, after Judgment, 

the Plaintiff may enter notwithſtanding Writ of Error, it 

his Entry were lawful without the Judgment; for that 1s 

not by Force of the Judgment, which ſhall not put him 

4 | | — | | 1 
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in a worſe Condition than he was in before. And whereas 5 
it was urged, that in the Excheqrer they had laid a Plain- 
tik by the Heels for ſuch a Thing, Holr ſaid it muſt have 
deen by Virtue of their equitable Power, which this Court 
had not. 


Per Holt: If 4. covenant with B. to convey him all his Covenant to 
Right and Title to the Manor of D. to which J. has no Righenoples 
Right; it is not a good Plea in an Action of Covenant, that to fay had 
he had no Right, Gc. but he muſt make ſuch a Convey- WE . 
ance, as would in Truth paſs all his Title, in caſe he had 216. Sg 
any ; and he is eſtoppd by his Covenant to fay he had no Poſtea Mich. 
Title, Lo . 
Ouden. 


In a Caſe between Baſſe and Bellamount. 


ER Holt: If the King grant a Tract of Land in the Grantof Le- 

Plantations abroad to a Man, with a Legiſlative Power, _— 
which Grantee paſſes over to another; the Legiſlative Power wansferable. = 
ſhall not paſs as a Privilege annexcd to the Land, but that 
remains with the Perſon of Grantor. 


Roſiere verſus Sawkins. 


Reſpaſs by Maſter for Battery of the Servant, per quod Billeand Ner- 
F ſervitium, &c. Defendant pleads Actio non, 8 rn 
it did not appear that he was his Servant at the Time of the ; 
Battery committed, concluding with a Petit Judic de Billa, et 
quod Billa caſſetur; and whether this were made a Plea in 
Abatement by the Concluſion, was the Queſtion. Per Hol: - 

We muſt diſcourage theſe Sort of Pleas, and Billa and Nar 

are the fame Thing in this Court; and therefore one may 

demand Judgment de Billa, and alledge Inſufficiency in the 5 b. 
Declaration; and tho ſuch a Plea as this ought not to be 0 1 
received, yet ſince it has been received, there is no Harm tO 7 Oo. 4. 
award a Reſpondeas ouſter, for Defendant cannot aſſign it for 2 Sud. 46, 
Error, becauſe for his Advantage; and yet we may juſtify to 5. 38. 
dive final Judgment: And fo was the Rule. 


Local Action not to be laid any where but where it did Lond Aﬀies 
ariſe, without Conſent of Parties. Per Cur”. — 


Lady 
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unn. 


Lady Faulkland verſus Stanion. 


Debt on 2 N Debt upon a Bond, it was pleaded in Bar, That in a 
Former Action upon that Bond the Defendant had pleaded 
the late Statute of the King laying Taxes upon Bonds for Sc. 
curity of Money, and that none ſhould recover ſuch Debts 
if they had not taxed the fame; and that upon that Plea 
the Plaintiff was barr'd. And it was objected, That Statute 
was only a Temporary Law, and now expired; and there- 
fore the Impediment being removed, the Plaintiff ſhould re- 
- cover; and compared it to the Cafe of Excommengement 
_ pleaded, where the Judgment is Remaneat loquela fine Die 
quonſque, &c. which is but a temporary Plea, by which the 
Parties are put out of Court, but may be brought in by a 
Re- ſummons or Re- attachment; but where Outlawry is 
pleaded in Abatement after Pardon or Reverſal thereof, 
Party muſt begin de voc But per Holt: Here the De- 
fendant had a good Plea when the firſt Action commenced, 
and Time ſhall not wear it out; and he faid, that Co. Lit. 
128. 5. and 135.6. is to be underſtood upon this Diverſity, 
' Outlawry. When the Cauſe of Actions accrues to Plaintiff at a Time 
If Outlawry at which he is under the Diſability of an Outlawry ; there 


—_— the Plea of Outlawry in Abatement ſhall quite overthrow 


Plea of Gut. the Writ, and after Removal thereof he muſt begin de nocu; 


Jawry deſtroys but where the Diſability of Outlawry comes after the Cauſe 
if Outlawrs of Action accrued, there the Plea of Outlawry is only a 
> after te temporary Diſability, which does not abate the Writ, but 
1 is only quonſqze; and after Removal thereof, he may re con: 
temporary, tinue the Action by Re- ſummons, Ge. 

guouſgue. 


Steer verſus Shalecroft. 


Covenant to I T was Covenant for not conveying an Eſtate purſuant to 
Charzeof Co. J Articles. And per Holt. There is a manifeſt Difference 
Charge ; 
venantee, he between a Covenant to make a Conveyance at Charge ot 
— Covenantee, and a Covenant to convey to Covenantee, and 
he covenants to be at the Charge of it; for in the firſt Cate 
Covenantor is not obliged to perform till Tender of the 
Charges; but in the ſecond he is to convey at his Peril; and 
if Covenantee will not pay, he has his Remedy againſt him 
upon his Covenant ; but where Covenant is to make Con- 
veyance at Charge of Covenantee, Covenantor ought 2 
| * — — glx 
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. Notice to Covenantee, what Sort of Conveyance he in- 
"ads to make, that Covenantee may judge what Charge to 
nder. ꝛdlx, When one pleads a Deed, he muſt plead it 
ccording to its legal Operation, and not according to the 
Words thereof. 3d/y. It Covenant be to make a Feoffment, 
Se. before ſuch a Day, Covenantor ought to give Notice 
kn he will make it, that Covenantee may be there to 
ccive it; Kc, if it be to make a Feoffment on a Day 
c-rtzin; but in that Caſe Covenantor muſt plead a Tender on 
the laſt corvenient Time of that Day. 

Per Cur': All Controverſies concerning Seats in a Church _= 1 
are determinable before the Ordinary, except where one minablebetons 


claims a Seat by Preſcription. 2 it 
tion. 


Dominus Rex verſus Vill de Abingdon. 


ER Holt: The Reaſon why a Return to a Manda- Run to a 
wu requires the utmoſt Certainty the Law allows of, — 3h 
is not only that the Party may have ſufficient to ground his greateſt Cer- 
Action upon, if falſe ; but to the End the Court might know *?- 
what Judgment to give upon it, in caſe it were demurred 
upon, and becauſe it cannot be helped by pleading. 


Biſhop of Bath verſus Bridges. 


'T was moved to change the Venue in an Action of Scan- Videante 121. 
L dalum mag natum; but it was denied; for per Cur, it is hr = 
never granted but for extraordinary Cauſe, as was that of N 4 
my Lord Shaftsbury. Venue noe 


Per Holt: If upon a general Releaſe, Releaſce give Re- Releaſe does 
leafor a Bill of Exchange, Note, c. bearing even Date not diſcharge 
with the Releaſe, the Releaſe ſhall not diſcharge them. — 


DE 


Term. Sanct. Trin 


Anno 12 W. IIL in B.R. 


Alderman N Sir Jonathan Fenning's Caſe, it was held per Cr 
a that an Alderman might ſurrender his Office by Parol; 


for ſince he may acquire that Office without Deed, :i:. 
= by Election, ex natura rei he may ſurrender it without 
Deed ; for whatever may be acquired without Decd mar be 
ſurrendred without it. 1 Iſt. 3 38. a. And it is incident to 
all Corporations to be able to receive ſuch Surrender : And 
this Judgment was upon Return of a Mandammt. Mull 
moved for a new Writ in order to bring Surrender or not in 
Queſtion, the firſt Writ being quaſh'd as ill directed; and ob- 

_ tained it with Difficulty to try the Right. 


 Grabborn and Ratler. 


Arrant of Attorney was for confeſſing Judgment 
— as Executor; and being entred generally ſeveral 
—_— Terms ago, it was now amended according to the War- 


Warrant of 


rant. 


Dom. Rex verſus Inhab' de Marleborough. 


YErtiorari was to 222 at Seſſions to ſend up what 

Orders they had before them; and hereupon an Order 
of two Juſtices for the Removal of a Servant Maid, who 
was got with Child within the Year in her Service, was cer 
tified, without ſhewing how it came there. And per Cul, 
1/7, The Order is well removed; for when two Juſtices make 
an Order, it is very proper for them to certify it to th Sel- 


of 


ſions, and when they do fo, the Seſſions are legally polſeſied 
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of it, and it may be well removed from thence hither. 
244%). If one hires a Maid for a Year, and before the 
Year's End ſhe is got with Child, ſhe ſhall not for that be 
removed, but ſhall ferve out her Time; there ſhall be a 
Year's continual Service to make a legal Settlement for the 
charging of a Pariſh ; but till Year be out none ſhall diſturb 
the Party from ſerving. And ſince ſhe is not removeable 
within the Year, if ſhe leave her Maſter without his Con- 
ſont, ſhe may be ſent back to her Service; but then it is to 
ſerre her Time, but not a Charge to Pariſh, 


Per Holt: Upon Complaint made to one Juſtice, of one's aue. p. 494. 
being likely to become chargeable to a Pariſh, they both Both Juſtices 
may examine and order jointly ; but they both muſt join in mutt examine. 
the Examination and Order, and one muſt not pin his Faith 
upon the other's Sleeve. 


Dom. Regina verſus Inhab de Glamorganſhire. 


N Order of Seſſions was for aſſeſſing the Inhabitants for Order of Set- 
{\ the Repair of a Bridge in that County, purſuant to gur . 
the Act of 23 El. which was ſaid to be a private Law, and pair Bridge 
therefore the Oder being removed up by Certiorari, it was n 
moved they ſhould not be filed, for that, as it was ſaid, a — —_— 
C:rtiorari did not lie, being a private T.aw; and for this was removed by 
quoted 1 Sid. 296. 1 Keb. 8 18. 2 Keb. 43, 88, 90. But per ii. 
C:r': Wherever there is a particular Juriſdiction ſet up by 

Act of Parliament, this Court may command the Execution 

thereof by Mandamus, and remove their Proceedings hither 

by Certiorari, to ſee whether they have obſerved their Au- 

thority. Indeed we do not eaſily grant a Certiorari in Caſe of Ante p. 390. 
Commiſſioners of Sewers, for the Danger that may befall 
the Country in the Interim; yet if good Reaſon appears, th 

will grant it; and the Reaſon of 1 Sid. 296. is not becauſe 

1: was a Private Act of Parliament. And Gould remembred 

a Caſe where Certiorari was denied to remove Orders of 
Commiſſioners of Sewers upon this Reaſon; if the Order 

was wrong, the Party grieved had his Action; if it was 

right, it ought not to be ſtopp'd or delay'd; and that was 

ihe Reaſon that it has been ſometimes denied in Caſe of 

Order of Juſtices upon an Authority by a Private Act of Par- 

liament. To which Holt anſwered, If they meddle with a vide Ha 
hing out of their Juriſdiction, you ſay well; otherwiſe it 480. 

is When they have Conuſance of the Subject Matter, * _— 


— 
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donot purſue their Authority. And we often ity the P lling 
of ſuch Order, to the Intent, that if it be not well rem. 
ved, to grant a Procedendo ; but if it appear well remox.q 
and faulty, we file and quaſh it. And pur ipſum, Th. 10 
may be a Diverfry between a private Act concerning OMe 
lingle Perſon, and an Act concerning the Inhabitants (t 4 

Ante p. 216. whole County; and it was ruled they ſhould meke a b.. 
turn, and recite the Statute in it. Note; This was betore 
the Judgment in the Caſe of Dr. Grenrille and Coilege of 
Phyticians, ante 380, Ge. 

Ry on Per Holt : If one bind bimſelf and his Heirs, the Heir's 

able as Tene- Lands are chargeable as he is Tertenant, and not as Hy; 

Per Ill: vo- Per eundem: By the antient Rule of Court there could 

luntary Ap- not be a voluntary Appearance, without a Writ were teken 

pearance, and | | * | rote ot p 

on Ces Cor. Out; but even now there muſt be a Writ taken out betore 
pus, the ſame. Or after; for without a Writ the Parties have no Dov in 
Court, without which they cannot appear; aud he fees ao 
Difference between a voluntary Appearance, and once upon 

a Cepi Cor pu: For ſure the Plaintiff ought not to be ut 

in a worſe Condition for his Kindneſs in not arr« tins tte 
Defendant. If a Writ be returnable Cra/” aui ma,, and a 
voluntary Appearance to it, it will be the fame as it it were 

upon a Ci Cor pus. 


Stone verſus Jones. 


Libel by Vi- Ibel was in the Spiritual Court, ſetting forth a Preſerip- 
gh — Od ro tion, for the Vicar of the Pariſh of Marcham to tind a 
Preſcription, Perſon to officiate in the Chapel of Gartworth, an ancicot 
for finding Chapel within the faid Pariſh, for the Eaſe of the Pa- 
bee. hurt riſhioners ; in Conſideration whereof the Pariſhioners, Time, 
pel of Eaſe. (5c. paid him and Predeceſſors two Quarters of Wheat, and 
two of Malt, ycarly.. Upon Suggeſtion of no ſuch Preſerip- 

tion, Prohibition was moved for. And it was agreed by all, 

that the Thing's being by Preſcription, which properly is tri- 

Ante p. 260, able at Common Law, did not always ſuffice to ouſt the Spi- 


39. Auch ritual Court of Juriſdiction ; as if a Penſion be by Preſcrip- 


12 W. z. tion, tho one may bring Annuity for it at Comn'on Lax, 
Johnſon v. yet they may libel for it in the Spiritual Count, upon 
— the Preſcription; as F. N. B. 51. But it was urged o the 
Prohibition, 1/7, That of common Right the Vicar :> at 
bound to officiate out of the Pariſh Church, and the;-tore 


4 not 


* 
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to be without Preſfeription. 2d/y, It does not require 
.. Vicar to officiate there himſelf, but to find one to do 
wich he cannot be obliged to of common Right; and 
pg of a Prefcription is traverſed, and ought to be 
r +» Common Law. 

% C. J. It is the very Point adjudged in Millian's Caſe, 
222. for it is an Eceleſiaſtical Duty to be performed 
er le Advantage of the Pariſhioners; and tho it com- 
ments by Preſeription, yet it concerns Eceleſiaſtical Perſons, 
and is 2 meer Spiritual Thing; and is not at all the ſame 
as if it were againſt a Layman, who is not fo cafily bound 
by Canon Law as Eceleſiaſtical Perfons are; for their Pro- 
e.lings there by Preſcription ſhall not charge a Layman, 
or any temporal Rigl.t. In Vacation, Patron and Ordinary 
mey grant a Penſion, and Parfon ſhall be ſued there for 
it; and upon the Statute of Circumſpette agatis a Prohi- 
tion was never granted in that Caſe; tho Co. in his Com- 
mint upon that Statute, be of a contrary Opinion. Et 
adſoru 


” Barton verſus Bartlet. 


"OUR Perfons were arreſted upon one Writ, and put Ne pro 
| in Bail ſeverally; one of them nonprofled the Plaintiff 
for Want of a Declaration. Per Holt: Till they are ſe- 
vcr'd by Declaration the Writ ſhall be intended joint; and 
the Non prof. before Declaration muſt be upon the Writ, 
which is joint; and therefore one Non prof. will do for all, 
_ notwithſtanding the ſeveral Bail. 


Clay verſus Snelgrave. 


* was by Adminiſtrator of Maſter againſt a Ship for SR. 33. 
L his own and Seamens Wages; and a Prohibition moved Sur may be 
for, upon Suggeſtion that the Contract was on Land. It oder — wo 
was agreed by all the Suggeſtion was naught, in caſe of mens Wages, 
Suit for Seamens Wages only; hut the Doubt was as to Ma- but not for 
ſire. And Northey affirmed that Powell, one of the Juſtices ez. 1,6, 
pe” the Common Pleas, inform'd him they made no Diffe- 343. 

rence in C. B. and quoted a Caſe Hill. 27 Car. 2. where R. 3. 
the Court were divided in the Point ; and he would make 
2 Difference between a Contract by Land with the Maſter 
dy Charter-party, and by Parol; for in the firſt he owned 

— 7 2 Pro- 


40 Term S. Trin. 12 W. III 1700. 


a Prohibition ſhould go; but not in the ſecond Caſe; and _ 
of the Reaſons why Prohibitions ſhould not go in caſe of 
Suit for Scamens Wages is, becauſe by the Civil Law they 
may ſue the Ship; and that Reaſon holds with us; for tho 
Ship is as much liable for the Maſter's as for the Mens Wa. 
ges. Contra were cited 12 Co. 78, So. Hob. 212. that if the 
Contract be by Land, and Duty accrue at Sea, or -;,, 
ccr/a, a Prohibition ſhall go. 

Holt : It is by Indulgence that Seamen may ſue for their 
Wages in the Admiralty, but that was never extended to 
poten Mich, Maſters, but once in my Lord Herbert's Time; for the Ma. 
:2W. z. Ko- ſters Caſe differs with that of Mariners, for he is a prin- 
vere 9. 53w- cipal Servant, and he contracts with the Part-owners, and 
pray 12&13 the Mariners with him; and a Prohibition is a Matter of 
W. z. Grant Right, with ſome Reſtrictions; and that which is the Ground 
©. Bailey. of Prohibition in theſe Caſes, is the Contract being on Land: 
Money taken but that does not hold in all Caſes; for in Crosby and L, 
1 — mell's Cafe, Money was taken up at Land for the Uſe of 
done beruf the 4 Ship diſtreſſed in her Voyage; and a Conſultation was 
Voyage, not granted; otherwiſe if it were taken up before Voyage be- 
ſuable in the gun. And in caſe of local Juriſdiction, as that of the Ad. 
alter if ner. Miralty is, there is no Difference between the Contracts 
Ante p. 38. being by Deed and by Parol; and it is hard to grant a Con- 
contra. ſultation upon Prohibition granted on Demurrer. Gould acc 

e iu omnibus. 1 9 


Ring verſus Moolaſton. 


bereue. TEBT upon ſeveral Aſſunpſits, Defendant pleads, that 
338.2 die he had given a Bond for the fame ; and on Demurrer 
_ „ Judgment for Defcndant. _ 


charge of 4/- 
Jumpfit. 


The King verſus Harris. 
N Order of Seſſions for ſuppreſſing a Cottage upon 31 


ere 
to | 
1 ppreſſed by Indictment. 


Per Holt. If one be bound to ſave harmleſs againit a 
articular Thing, the Defendant ought to ſhew coment he 
as done it; but if it be to ſave harmleſs generally, a Nez 
dammificatus generally will do; and if it be to ſave harm- 
leſs in ſeveral Particulars, againſt all Perſons, it is _ 
2 | of 


e 


El. c. 7. was quaſhed; for that Cottages are not to be 
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Par cundem. We cannot take Notice of a Judgment up- In ns. quand 
on the Cuſtom of foreign Attachment in Loudon, without gm man br 
the Cuſtom be ſpecially ſhewn. ſer forth. 


Her endem: It there be an ill Plea, and the Replication Breach ill at- 
anan an ill Breach, Plaintiff ſhall have no Judgment. Jide Sed. 
8 Ch. Dr. Nonbau s Caſe. 


Pariſh of Erith verſus that of Orford. 


Rder of S-fhons was, whereas we are informed by the Order made 
Church-wardens, Gc. quaſhed. by wal 


Dillon verſus VWalcot. 


RIT of Error of a Judgment given in the K. B. in re- On Reverſal 
land. IValcot's Anceſtor having been attainted of High nc 
Treaſon in Ireland, and his Eſtate granted by Letters Patent Reſtitution, 
by King Ch. 2. to the Earl of Roſcommon ; the Judgment ne | 
was reverſed by Writ of Error in K. B. in England, and de Ten 
that Reverſal afirmed before the Lords; and thereupon a nant. 
Mandate to the Court of K. B. in Ireland to award Re- 
ſtitution; which they did, without any Sci fa" againſt the 
Tertenant; whereupon Dillon brought this Writ of Error, 

ſetting forth the Attainder, and a Grant to the Earl of R. 

and that the Plaintiff was Aſſignee of the ſaid R. and that 

the Award of Reſtitution, ad dammum, Gc. The Want of 

Sci fa againſt Tertenants aſſigned for Error, and in nullo 

ef: Erratum pleaded. Per Cur': Here is an extravagant Er- 

ror, for upon the Reverſal the Judgment is, that the Party 

be reſtored to whatever he has loſt, &c. but that muſt be 

known; and the Way is, to come and ſuggeſt he was ſeiſed 

of ſuch and ſuch Land, 6c. and to take a Sci” fa againſt 

the Tertenants, and they thereupon ought to be ſummoned, 

and may come and ſhew Cauſe againſt Reſtitution, as per- 

haps a Fine levied by the Heir, &c. or by Party himſelf; 

and it would be prudent in a Purchaſor of an attainted Per- 

ſon's Eſtate to precure ſuch a Fine; and this has been done 

oy the Purchaſors of Il. Martius Eſtate, while he lay con- 

demm d in the Tower. 


Indi&- 


* * 
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Seſſions. Indictment was taken at Seſſions held fuch a Day by Ad. 
journment, without ſhewing from what Time they had ad. 
journd, and that Exception taken, but over- ruled. 


If Attorney except againſt Bail, he muſt give Notice of it, 


Davila verſus Dalmanſer. 


Mutual Debts ER Car: If there be two Dealers, and recipro. 
not to be ſet cally pay Money for one another, they ſhall have thei 
de an, reciprocal Action for it, in which either of them ſhall give 
ſpecial Bail; and neither of them ſhall give the Money paid 

by him in Mitigation of Damages, unleſs there be an Ac- 
This now al- count ſtated ; and they never can have an Account againtt 


tered by Act another. 
Tons - | 


Lord verſus Francis. 


Action for a ER Car: An Action for a falſe Return is local, but 

— may be laid in the County where it was made, or in 

f that in which it appears on Record. And per Holt, if one 

Ante p. 253. be irregularly choſe at firſt, and after he is owned by the 

Town, and entered into the Town- Book, or regula: y choſe 

into a Superior Dignity, I ſhould take what followed to 

be ſuch Evidence of a good Election, as ought not to be 
controvertcd. 


— _ Per Holt: If a Man contracts for Goods, and after car- 
at the ime rying them away gives the Seller a Goldſmith's Note for 
or buying 4 the Money, it does not amount to a Payment; but if it 
| Evidence of were given at the very Time of the Contract, it would 
being taken be prima facie Evidence that it was taken in Payment. 
in tayment; And if a Man, upon a Contract made before, take ſuch a 
aer. Bill, and keeps it till the Party on whom it is drawn be- 
Ante p. 293, comes inſolvent, in an Action brought by him againſt the 
Poder ten. Buyer upon that Bill he ſhall be barred ; but he ſhall re- 
x3 W. 3. cover the Debt upon the original Contract. 


If Ship loſt in Per eundem : If Ship goes Freight of an outward Voyage, 
— foo: the Scamen ſhall have their whole Wages out; but it at 
men it ve 

all outward Wages, and but Half while in Harbour abroad. 1 Vent. 146. Poſtea Hill. 12 & 13 W. z. 
Weſt v. Welt. 


2 3 their 
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thee Return the Ship be taken, or other Mifchicf happen, 
whereby the Voyage homeward is loft, they ſhall have but 
Half Wages for the Time they were in Harbour abroad. 


Per ernd:m: A. gives a Letter of Attorney to B. to re- Adtion 
ceire Money for him from C. and after brings Action for PSY, 
the Money againſt C. who after pays the Money to B. the Revocation of 
Attorney, it ſhall not abate the Action; becauſe the Com- Leter of At. 
mencing the Action was a Revocation of the Letter of At- 


torney. 


The King verſus Paroch de Ragley. 


"*Rror of a Judgment upon an Indictment at the Quarter- Highway. 

„ Seſſions for Non-repairing a Highway, between 2. and 
Z. in the Pariſh of R. and the Judgment was, that ſuch u 
Sum extrahatur & legetur to repair the faid Way, rift it 
were repaired by ſuch a Time. Per Hut. There are Sta- 
tute cht direct the Certainty of Proceedings in theſe Caſes ; og 
as thit of 2. 3 P. & NM. c. S. and 13 El. gc. and they are im- 
pry. f Law to charge or tine, and that alone to be 
contro by Traverſe : By the Statute of Ph. & MM. a Ju- 
ot Peace may preſent at Quarter-Scthons upon his own 
k .owledge; and the Juſtices there are to give as much Cre- 
dit to it as if it were by Jury; and that is a publick Law. 
Parih of common Right ought to repair their Highway; 
but by Preſeription one Pariſh may be bound to repair the 
Way in another Pariſh. And here it was excepted, that 
it did not appear in what Pariſh the Way was; for it was 
laid to be between 4. and B. in Pariſh of R. fo that B. only 
may be in R. Another was, that the Judgment was pre- 
poſterous, extrchatur & levetur, inſtead of the natural Way 
of lecctur & extrabatar ; and for this Exception the Judę- 
ment was reverfed; and compared to Debt upon Bond for 
10. if Judgment were ideo confideratum eft, quod habeat 
22 de præd 10. & recuperet. Per Cur: It would 

Error. 


Pet verſus Pet. 


P E R Cur: Ihe Words (Brother and Siſter) and (Ci. Salk. 250 | 
lateral), in the Statute of Diltribution, ought in all Fn 
Reaſon to refer to the Inteſtate, for Inteſtates are the Sub-. 

5 M jean 
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ject Matter; and in this Court they would never has 
gument for Diſtribution before the Statute, but ones, in 
Conſideration to Sir Francis Walcot, who finding it would 


not do, this Statute to be made; and the Pre 
is, that er + be no Diſtribution in Collaterals W 


Brothers and Siſters Children, and that muſt be Brother, 
and Siſters of the Inteſtate. It was upon Debate upon a Mo- 


tion for a Mandamus. 


| amerced, and we will not allow him to quaſh the ill Re- 


Ante p. 211, 


212. 


. 


Per Holt. If an Officer make an ill Return, he ſhall be 
turn and make another; and if, upon Difallowance of one 
Retutn, he makes a ſecond bad, an Attachment ſhall go, 


Mitford verſus Malcot. 


A Draws a Bill of Exchange at Madrid in Spain on P. 
at Amſterdam, payable at two Uſances. J. after the 
two Uſances, viz. the 4th Day, which was the laſt Day of 
Grace, accepts the Bill at Loxdox; ai d for Non-payment the 

ion is gainſt him; and the Declaration ſhew'd 
i by vrhich this Fact 


the Variance of Days of 
gland; for there they have 
nd that, as it was urged by the 


ts, an at Amſterdam after 
Time of Payment was void, and the 


Days of Grace are no 
Part of the Uſance; and the A here bcing to pay 


Juxta tenorem billl pred”, it maſt be underſtood the fame 


as if it were at Amfterdam, for there it was directed and 
payable. But it was agreed here, that an ce or Ne- 
gotiation in England, after Bill becomes payable, ſhall bind 
the Acceptor or Indorfor, tho' not perhaps the original Draw- 
er. And for this was quoted Pigot and Fackſor's Caſe in this 
Court, Hill. 9 V. z. tho it were an Acceptance to pay juxts 
tenorem bill pred, as here. 2dly, It was reſolved a Ufance 
is a Month at twenty-eight Days. 3dly, If Bill be accepted 
os LON Fits ano ĩ ĩ KK 
Bill ; but if he will acquieſce, it is well 206, If 4 


draws a Bill on B. who will not accept it, and C. offers to 

accept it for the Honour of the Drawer, the Drawee need 

pot acquieſce, but may proteſt ; but if he does acquieſce, C. 
5 


5 


_ 
—_ 
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- bound. 5thly, If Bill be drawn on one at Amfterdam, - 

and he does not care to accept it, but gets one here to do it, 

Party need not acquieſce; but if he does, Party here is bound. 
Et Jud pro Quer, niſi. 


Rook verſus Sheriff of Salisbury. 


H Xecutor owed 10010. by Judgment, and has Aſſets to pay If Executor 
7, it, and owes another Sum by Contract, for which he is fufers Judg- 
ſucd, and ſuffers Judgment to go againſt him by Default; he Sant ban by 
pays the former Judgment, and Fi Hac is brought againſt him Defaul,, it is 
upon the ſecond; to which the Sheriff at firſt Daſh returns —_— of 
a Decaftavit ; and this Action brought for a falſe Return. 
And it was agreed, that if a Miniſterial Officer does act Ame p 392. 
fallly in his Duty, to the Prejudice of another, an Action 
would lic for it. And here it was urged, the Sheriff had 

no more to do but to levy the Money de baut Teftatoris, if 
any he found, or elſe to return Nulla hama; and then the 
Plaintiff, upon Suggeſtion of a Depaſtavit, might have a 
Ki fac to inquire of a Decaſtavis; and if by Inquiſition a 
Decaftarit were found, to warn in the Executor to ſhew 
Cauſe why Judgment ſhould not be de bozis propriis. And 
it was further urged, that there was no Devaſtavit in the 
Caſe; for the ſuffering Judgment by Default was no Con- 
feſſion of Aﬀets ; but the Judgment is conditional, if there 
be Aſſets in our Hands, to be levied of them, and the Sheriff 

has no Return to make, but that he levied Goods to the 
Value, Ge. or that there are no Goods; and there is no- 
thing in the Writ to warrant ſuch a Retura as here is: 
And ſuppoſe our ſuffering Judgment by Default, be a Con- 
feſhon of Aﬀets, yet it is not a Confeſſion of a Devaftarir, 
which he, without Suggeſtion, as aforeſaid, ought not to ro- 
Contra it was urged, that it was clear the Sheriff might 
well return a Deoaftavit, but at his Peril, if it were falſe. 
And a Judgment by Default is not an abſolute Confeſſion 
of Aſſets, but only a Confeſſion of all the Aſſets he ever 
had; for if the Executor had adminiſtered them, he oughÞ 
to ſhew it in Pleading ; and if he does not, he is too late 
after Judgment by Default. If two Actions be againſt an 
Executor of the fame Term, each of one Hundred Pounds, 
and he has Aſſets but for one, and pays it, and ſuffers Judg- 
ment by Default in the other, he ſhall pay it; the 
Reaſon is, becauſe, by not Pleading to the ſecond Aion, 


— 
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he confeſies all the Allets he ever had, and cannot avoich it 
by Pleading; and it he had pleaded no Afﬀlets, and Judg- 


ment is againſt him, he ſhall not avoid it by di. Ju. 


rea: becauſe he had not an Opportunity of Pleading it. 


Flolt : A Decaſtavit is a very proper Return for the She 


riff to make; and upon fuch a Return Execution ſhall bi. 
de bonis propriis, and not a conditional one, and js never e- 


therwiſe ; and the Reaſon is, that when a F. %% go. je 
is de boni Teſtat'; and if the Sheriff finds no Goods of He. 
ſtator, and is ſatisfied of a Deoa/tavir, he cannot ex cute 
the Writ of the Goods of the Exccutor, but ought to ne- 
turn the Truth, a Decaftarit, and then he thall have Pow- 
er to make Execution de bozzts proprits, And when upon a 
Plene adminifiracvit, Aſſets ad calentiam are found, the She- 
riff ſhall return a Deraſfavit, if he find not Allts, and 
Executor ſhall never avoid it; here there were Allets, but 
liable to a former Judgment, which he might have plead- 


ccd, but omitted; and how can he take A.ivantage of it 


now. It there be Judgment in Debt againſt 'Tenant in Tail, 
who dies ſeiſed, the Eſtate deſcends to the Iſſue; & /a is. 
ſued againſt the Heir and Tertenants; Iſſue is returned fer- 
ved, and Tertenant of Lands in Fee for Anceſtor had both 
Lands in Fee and Tail, and Judgment by Default, and an 
E legit of a Moicty of all; and then the Iſſue came to ſhew 
the Lands were intailed ; but rejected, becauſe he omitted 
to do it in his proper Time upon the Sci' feci returned. 


So it is in caſe of Judgment and Releaſe, and &i fect re- 


to be pleaded, 
and omitted, 

not to be given 
in Evidence. 


When there 1s 
Matter in Bar 


turned, if he do not plead the Releaſe before Judgment 
upon the cc Ja, he thall not have Audita querela. Jide 
Hob. Hannor v. Maſe, 283. For when you have a good Mat- 
ter in Bar, and an Opportunity to plead it, you ſhall not 
give it in Evidence. And tho' it be ſaid, that the Judgment 


by Default was for Want of a Demurrer, yet that will not 


alter the Cafe. Lide 5 Co. 32. G per ly; If two Actions 


are brought againſt an Executor of 100 J. each, and he has 


Aſſets only for one, and he pleads Pleue adminiſt to both, 
and then pays off one, and fuſſers the other to go by De- 
fault, he thall anſwer de bois propriis for it; and fo if 
there were ten Actions, and he plead Plene adminiſtracit 
to all, and after pays off one, which is all he has, and then 
ſuffers Judgment to go by Default, he ſhall be charged with 
all the reſt de honig propriis ; fo that your Conceſſion, that 
it amounted to a Confeſſion of no more than he once 
had, was too liberal. And in Hale's Time, if Executor had 
pleaded ſeveral Judgments, and any of them were found 


5 al gainſt 
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—— him, he uſcd to direct the Jury to find for Plaintiff 
generally: but that was a little hard; and here vou are 
e ſtopped to ſay Sherift made a falſe Return, to charge him, 


when you might have pleaded it in Court. Jud. pro. Def. 


11 


Per Holt : By Law none can be compelled to find Surety for Gd Bea. 
his good Behaviour, except it be by ancient Cuſtom within a 
Lect, or for Vagrancy, or ſome certain Offence ; and here one 
being committed thus, Whereas 4. has been convicted of a 
Miſdemeanor, and cannot find Security for his good Behavi- 
our; therefore, c. And here could be no Certiorari, there 
being no Record of the Conviction; the Party being brought 
up upon Hab. Corp. was diſcharged on Motion. Per Cur. 


Hill verſus Wilks. 


II appearing to Court plainly, that V. had got H. out- Outlwry te- 
| | law'd when he was vikble, and to his Knowledge caſily — 
might be ſerved with Proceſs; he was ordered to reverſe it Charge, where 
at his own Charges. Vide Sir Tho. Fo. 211. Defendant 


was viſible. 
King verſus Fellinger. 


H E was indicted for lying with another Man's Wife, Indiamene wr 
and moved to quaſh it as a Matter not indictable; Ding with an. 


but per Cur”, we will not quaſh an Inditment for M atter * 1 
of this Nature on Motion; but demur if you will. Tae 


Levin, verſus Randall. 


Esint, Treaſurer of Grazs-Inn, brought Debt againſt Bond for do 

— Randall, a Member of that Society, upon a Bond of . 5, 
forty Pounds, condition'd for Payment of Commons and Demand, not 
other Duties of the Houſe. Upon Conditions performed —_— * 
Ficaded, it was replied that Eray lun is an ancient Society, | 
Cc. and that Time, &c. every Member thereof, at his being 
calid to the Bar, ſhould pay ſo much to Uſe of the Houſe, 
and the neceſſary Averments made. 1% Exception to Re- 
| plication was, That it was aver d that it was not paid to 
the Houſe, and it might be paid to the Treaſurer ; ſed wor 
aloc; for Payment to Treaſurer is Payment to Houſe, as 
Payment to the Chamberlain of London is Payment = the 

| 5 N ity. 
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City. 2dly, That this was in the Nature of a Ngine pr. 
ne, and therefore not due till an actual Demand; which 
was not alledged. But Holt. Sure there is a Difference be- 


- tween a Bond and a Nomine pens. Gonld: Where the 
Thing in its Nature requires a Demand, a Bond for doing 


a 


thereof is not forfeited till Demand: And in that Cafe th. 
Defendant muſt take Advantage of the Want of Demand, 
by pleading that he was always, and ſtill is ready to pay it; 


:8. for if he plead Performance generally, and Plaintiff afligns 


a Breach in his Replication, the Defendant ſhall not rejoin 


7- and alledge Want of Demand, for that would be a Depar- 
3 
objected there could not be a Preſeription for Payment of 
| Shillings, which was a new Coin, for the old Coin were 


quod Holt concefſit. Vide 1 Cro. 76, 77. ly, It was 


Marks; but no Heed was taken of it. And Jud. pro Oer 


 Aſtfield verſus Neal. 


Ction againſt two; and before Plea one of them dies. 
Note; by the late Act of — JV. ——- Plaintiff may 
come and ſuggeſt this Matter on Record, and pray Leave 

to go on againſt the other; but if the Action were brought 
againſt one of them, the Defendant might plead in Abate- 
ment, that the other is living; but in this Cafe the Sur- 
vivor pleaded in Bar, and Judgment was againſt him: And 
in entring up the Judgment, it was moved the Attorney 


5 ſhould enter a Nom dedicit, becauſe he confeſs d the Party 


Indictment for 
Words ſpoke 
to Juſtice of 
Peace. 


dead by his Plea. Holt : Let it be entred fo, and the other 
confeſs or deny it; and let him look how he puts his Colts 
upon it. 


Dominus Rex verſus Walden. 


. for that the Defendant being before a Juſtice 
of Peace, for a Matter, as it did appear, conuſable by him, 

he contemptuouſly &c. ſpoke theſe Words; Tour Worſhip 
ſpeaks to me here, but you dare not do ſo in another Place; 
and it was quaſh'd on Motion. 


Per Holt : We never order Charters to be brought into 
Court on Trials, when Copies of them may be had at the 
Rolls; but we will compel them to give you Sight of _ 


9 od 
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Lacy verſus Kynaſton. 


E R Holt: If A. covenant to do ſuch a Thing, and Cove- 't Covenantec 
nantee agree to fave him harmleſs, that is a Defeazance Sen _ 
of the Covenant. If two be bound jointly and ſeverally in a harmles, it is 
Bond, and Releaſe is to one of them, it releaſes the ſeveral * Pefearance. 
as well as the joint Lien. J. is bound by Bond to B. and 
. covenants not to put it in Suit till ſuch a Time, it is a 
Defeazance ; but if he grants not to ſuc upon it at all, it is 
a Relcaſe. 


Per Hott Trover lies for the Maſter, for a Ticket or apprenice's 
other Writing intitling his Apprentice to Money earned by Maſter intitled 


bim during the Apprenticeſhip; but here the Trover was a- wt ar 


rentice earns. 


gainſt the Executor of the Apprentice for a Ticket given out 
after Death of Apprentice, for Money earned by him during 
the Apprenticeſhip; and becauſe it never was in the Appren- 
tice's Poſſeſſion, the 3 was not maintainable; but after 
Executor receives Money, Maſter may have Aim 
for ſo much Money received to his Uſe. . 


Term. Sanct. Mich. 


Anno 12 W. III. in B. R. 


Prohibiei 
on Libel for 
mending an 
Organ. 


X Motione B. S. milit, a Prohibition for libelling 
in Spiritual Court for a Pariſh Rate, for mendine 
and cleanſing the Pariſh Organs, was granted, 


E 
Johmſon verſus Ryſon. 


No Prohib-  Jhel was in the Spiritual Court for a Mortuary alledged 
2 dee 
ary, not ha- 21 H. 8. c. 6. and that there was no Cuſtom in that Pariſh 
hg for Payment of Mortuaries. Per Cur : There is no Colour 
Cuſtom. for a Prohibition, fince you have not pleaded ; for a Mor- 
tuary is a 'Thing within their Juriſdiction ; and if there were 
any Room for a Prohibition, it would be for Want of a 
og Cuſtom ; and then that ought to have been pleaded: And he 
compared it with a Modus decimandi, for which there is no 
Remedy but in the Spiritual Court; and the Cafe in Cr. 
Car. Hind v. Biſhop of 1 is not like this; for the Sta- 

tute excepts a Mortuary, a Mortuary is a moer Eccle- 
ſiaſtical Right, for which there is no Remedy but in the 
Ante p. 397» Spiritual Court; and tho a Writ of Annuity may lie for a 
vid; Vine. Penſion by Preſcription, and ſo recoverable at Common Law; 
3, 120, 335. yet it may be ſued for in the Spiritual Court, againſt the 
22 739- Opinion of Co. 2. Inſt. 491. which has been frequently ex 
V. B. co. Ploded ever fince: And Rule for Prohibition was diſcharged: 


Hilmout verſus Tyler. 


E was found guilty of Manſlaughter upon an Indict- 
, — ment for Murder; and the Court at the Old- Baih 
Time ſhall be being diſſatisfied with the Verdict, inflicted eleven Months 


Appeal. 


— 8 P 
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Inpriſonmer 1 cording 
6. . And b 2 us m the Sheriff 5 Cuſtody, an Appeal was 3 
vroucht. hich the Sheriſt return d Cp Corp. but that Tier 
he could noc bring him without a fav. Corr. Per Car : 
ue Return is not good; for it ſhould have been Cept Corp. 
+ parat hab o, and then the Appellant may have a J-. 
Corps return ble immediate; and you muſt be well advited 
how vou file this Return; and the Return being amended. 
x Hb. Corp. taken, and Appellee brought to the Bar, and 
thc Appellant call d, who appeared. After the Appellee's Ar- 
raignment, which was in Freuch, the Counſel for him de- 
manded Oyer of the Writ, and Time to plead. Per Cnr” : 
Ot Right you ought to plead zzftarter ; but fince he has had 
his Clergy before upon the Indictment, and fo has a ſpecial 
Matter to plead, you ought to have convenient Time to Poſtea p. 426. 
plead ; but it mult be qudſi inſtauter, and as of this Dy, 
and no Imparlance entred; and he was commited to Mar- 


hal. 
Muſerave verſus Eſcourt. 
ER Holt: A Man may be nonſuited in Term-Time, Nonſur. 


and the Record made up in the Vacation; but it mult 
be on the Roll of the preceeding Term. 


upon him, according to the Statute of 18 . Poſter Pack. 
13 W. z. 


An Order of Juſtices of Peace, willing Churchwardens Order of * 
to pay a Scrivener five Pounds due to him for drawing of In- / _ 
dentures for ſetting out poor Children to Trades, was Sum, il. 
quaſh'd, as being a Thing out of their Power; but the Way 
had been to order a Pariſh-Rate for levying ſo much a Week 
till a convenient Sum were raiſed ; and in that Caſe as ſoon 
as Money was raiſed, an Action would lie for the Scrivener 
againſt the Churchwardens. 


Dominus Rex verſus Dorney. 
AN Inquiſition of forcible Entry was quaſh'd, for that porcible Eu- 
it did not appear what Eſtate the Party on whom the ty, what FE. 
Entry was made had; for if he were "Tenant at Sufferance aa 9 bang 
it would not lie, — 


3 Mall 
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Hall verſus Crowet. 


1 Inſt. 206 a. ER Cixr': If one binds himſelf in a Bond to 20 to a 
& Lg 2 Place not in Being, or do other impoſſible Thing, the 
do an impo Obligation is ſingle; and here the Cafe was, one laid à 
ible Thing, Wager that he would walk in ſuch a Time to High-Parp 
58 Corner, and the Place being Hide-Parł Corner, and no ſuch 
Place as High Parꝶ Corner, he loſt his Wager, 


Dominus Rex verſus Fowler. 


F xeom:inicats E was brought up by Hab. Corp. being taken up upon an 
— F'xcommunicato capieud return d in this Court; by which 
it appeared the Significavit was pro ſubtractione decimarum 
ſtove aliorum jurium Eccleftaſticorum ; and Northey moved to 
have him diſcharged, for that the Cauſe, which ought to ap- 
pear certainly in the ${gxificarit, was altogether incertam 
by the Sive aliorum, c. And per Holt, the Writ of Ex 
comunication need not ſpecify the Caufe, but is well gene- 
| rally pro contumacid. F. N. B. 63. Reg. orig. 65. but the 
| Cauſe need not Sig ui fcagit ought to expreſs the Cauſe. But ſinee the Sta- 
ſpecially to tute of 5 El. c. — by which the Writ is firſt to be brought 
ca Cap on into this Court, and to be delivered of Record to the She- 
it mult on the Tiff, who is to return it hither ; the Cauſe ought to appear 
Sizn;fcavit. ſpecially in the Writ, becauſe otherwiſe the Court cannot 
know how to follow the Directions of the Statute; but the 
Doubt was, whether the Court could quaſn the Writ here 
for this Incertainty, or whether the Party ſhould not go into 
Chancery, where the Significant, which was only recited in 
the Writ, was, and move there to have the Writ ſuperſeded 
quia errouice emanavit. And as to that Northey argued, 
That the Statute by directing the Caprias to be delivered to 
the Officer of Record here, and returned here, did impliedly 
give the Court Power over it. Vide 2 Cro. 566, 567. C0: 
Ca. 196. Juſt. Fo. 226. Mo. 667. Holt : 1 would fee Pre- 
cedents fince the Statute, whether the Form of the Writ be 
changed ſince, as it were reaſonable it ſhould, that the Court 
might procced or not, according as it ſeems to them proper, 
on the Face of the Writ; and if the Writ be bad, and by 
the Statute made returnable here, it is fit we ſhould have 
Power over it; for when a Writ is gone out of Chancery, 
returnable in another Court, that Court, wherein it is re- 


turnable, are the Judges of the Validity of it ; and therefore 
5 we 


— — 
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————— — ee EE — — 
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we ought to have the Writ itſelf here; and if it prove not 
good, to quath it %% minns fujficiens in Lege, and then 
fend a Syp-r/cdeas to the Sherifi; but this ought not to be 
upon a ab. Corp. but upon ta Return of the Writ by the 
Sheriff. Indeed there have been ſeveral diſcharged upon a 
7[:b. Corp. for one of the nine Cafes within the Statute, but 
whether that ſhould be upon Plea pleaded, or on Motion, 
was a cexata quæſtio; and at another Day Precedents were 
produced pro and con. 8 El. rot. 20. general, fame Year. 
Ret. 44. ſpecial Cauſe mentioned. 15 El. ror. 54. 17 7. 
rot. 111. Hill 17 & 18 Ca. 2. rot. 2. fome as here, others 
with an allorumque jurium Ecel': And at laſt he ſaid, he 
thought they were wrong upon the Hab. Corp. becauſe it 
was a good Return to a Fab. Corp. that he was committed 
upon an Excomm capiend, without any more. And Jet 
Writ be quaſh'd aiſi in a Weck, and Superſedrus vii; and 
that was the Rule. | 

Note; While this Matter was under Debate, the Party 
was bailed. 


Anonymus. 7 


A Woman was libell'd againſt in the Spiritual Court for — — HS 
Incontinency with a Man, fince dead; ſuggeſted for a ming v. Price 
Prohibition that the Man was her Husband : And now the Sait may be in 
Spiritual Court could not examine whether he had been u age, 
her Husband or not, becauſe that would tend to baſtardize Neath of one 
the Children, and diſſolve the Marriage after Death of Party. fe Bat 
Holt: If there were a Marriage de faclo, tho illegal, yet — 
they ſhall not libel to avoid it after the Husband's Death; 

but if there was none, the Death of the Man ought not to 

protect her from a Proſecution for her Whoredom. 


Dominus Rex verſus Inhab de Longcrichill. 


P E R Cur If on Appeal a Pariſh be adjudged the laſt legal jr order is 
L Settlement of a poor Perſon, that Pariſh is concluded confirm'd on 
thereby, not only as to the Pariſh from which the firſt Order of a_ 4 
Removal was, but alſo as to all other Pariſhes. 2dlj, It is a 
fatal Exception to an Order of two Juſtices, that it does not 
lay that one of them was of the Oyorum. Vide Statute 13 
„ ͤ ͤ ͤͤ © i | 

3ly, If an Order be made to remove a poor Perſon from 
A. to B. and tlen he comes to C. the Juſtices cannot graft 


— 
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ems 


A 
an Order for ſending him to B. ufen the tft O;der, becauſe 
they are not Parties to it; but fuch Order may be Swen * 
Evidence of a Settlement in . 


Pars in this Per Thilts If a Perſon preach in a Pariſh Church itt 
bay - 1 Leave of the Parſon, he is a Treſpaſſer. ag 


Reignolcs 
Duke Schemberg verſus Murr). 
nn T was moved to have Leave for the charging 1]. being 


I Priſoner in Newgate, with a Kandalum Alagnatum, and 
ac ctiam Nille of 100 l. in order to hold him to Special 
Bail, for ſaying the D. of S. was a Cheat, and had cheated 
the King and the Army. Jlolt: This being a poor Man, 
to charge him thus, will be a perpetual Impriſonment to him, 
and Special Bail has been often demanded in theſe Actions, 
yet it has been frequently denied; but he was order'd to 
trd two that would ſwear themſelves worth twenty-five 


Pounds each, and himſelf be bound in one hundred Pounds, 


Burnet verſus Nells. 


Words. \ASE: Theſe Words ſpoke of a Tradeſman, he is a 


noon Cheat; and further at another Time, with a Colloguinu 


without a of him and his Trade, he has nothing but rotten Geods in 
Colloquium. if Shep, Judgment by Default, and ſeveral Writs of En- 
quiry. And per Cur, this was prudently done, the firſt Words 
being not actionable without a Colloguizm, and therefore in- 
tire Damages would ſpoil all. Thus the Plaintiff having 
releaſed the Damages upon the firſt Words, took Judgment 
upon the ſecond, which were held clearly actionable ; but it 
was agreed, if the Words were only that he had rotten 
Goods, the Action would not lie; for the Slander is to have 
Nothing but rotten Goods. Jud. pro Quer. 


Heliard verſus —— 


—— ER Holt. If a Verdict find one another's Receiver or 
rally 4 Bailiff generally, it ſubjects the Defendant to account fo: 
corncfor all in the whole Declaration; but if it find him Receiver 0ni5 
Pccaration. ſrecially as to ſuch and ſuch I hivgs, he is only accountabic 


tro tauto. - 
5 Moits 


Morley verſus 


F R Cr: If Defendint plead as to Part, and ſays no- Difcorrin 
thing as to the reſt; it is a Diſcontinuance, unleſs Plain- 


ur will take Judgment by Ni dicit. 


Hammond verſus Ouden. 


AS: Plaintiff declares, That, in Conſideration of ſeven- If Thing is to 
ty Pounds paid by him to the Defendant, the D-fendant 46 =o 
ſacer de aſſium lit to deliver to the Plaintiff on or before the tuin Day, mutt 
eizhteenth Day of Jaunary following, on board the Plaintiff's be — _y 
Ship in ſuch a Place, twenty-hve Quarters of Oat-Meal, and he bg x 
fix Hair and ſplitted Sives; the Plaintiff alledges, that he did venient Time. 
bring his Ship on the faid eighteenth of Zarzory to the FI 
{aid Place, and that Defendant did not deliver to him, Oc. Ante p. 399. 
Verdict and Damages for Plaintiff. Poltea Trin. 
Comp:r took Exceptions to the Declaration. 1ſt, That it ;} > 
was altogether incertain, fo that a Jury could not aſſeſs Da- Hillingworth. 
mages upon it; for it did not appear how many of the Sives 
were to be Hair, and how many ſplitted. 2d/z, That the 
Things were to be delivered on or before the eightcenth of 
January; and the Breach is laid in not delivering on the 
eighteenth, when the Promiſe might be well performed in 
celivering at any Time before. 
hut per Cur': As to the firft, if a Man binds himſelf to 
g've another fix Cows and Horſes, it muſt be fix of each, 
and it ſhall be taken ſeverally as ſtrongeſt againſt the Grantor ; 
beſides here it is laid ſex cribras, Anglice Hair and ſplitted 
Sives, and we cannot take Notice, but a Hair Sive and a 
ſplitted one are the fame. As to the 2d, they held, (but pro- 
felled there was no Occaſion to be poſitive as to that, ) that 
the Declaration was good enough, without ſaying that 
there was no Delivery before the cighteenth ; for tho' the 
Detendant had Election to deliver them before the cighteenth, 
yet for that there muſt have been a Concurrence of the 
Plaintiff, for he muſt be there and accept; for the Defen- , ven. _ 
dant cannot make a Tender before the erghteenth, ſufficient Vide 2 —4 
to excuſe him from making a Delivery on the cighteenth 39276 
for the eighteenth being the ultimate Time the Law ap 2 Gro 14. 
Foints for the doing it, the one Party ought to be there 3 Lev. 104. 
to tender, and the other to accept. And if the Defendant 


— 
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Ante p. 399. 


3 Cro. 14. 


had come before the eighteenth to the Place and tender 4 
it, it would not excuſe him from tendering at the Du 

— Condition for Payment of Money at r 
before ſuch a Day; upon which Debt was brought, and the 
Detendant pleaded, that he was at the Place at a Day be. 
fore, and tendred the Money, and that the Plaintiff waz not 
there to receive it, and held no good Plea ; for tho he had 
Election to pay before or at the Day, yet he cannot make 
Tender before the Day, if Plaintiff be not there willing to 
receive it, and you cannot compel him to receive ſooner . 
therefore the laſt Day, which is the Day appointed by both 
Parties, they ought to meet, the one to tender, the other to 
receive. 3 Cro. 73. Sd quere, If he had given the Plaintis 
Notice that he would deliver at ſuch a Day before, whether 
Plaintiff ought not to be there then to receive. 2 Cro.g, ic, 
14. 


Zut if the Declaration were faulty in that Point, yet it 


is help'd by Verdict; for if there had been a Dolivery before 
the eighteenth of January, that would have made Iſſue for 


the Defendant, and the Jury could not find for the Plaintiff, 


2 Lev. 23. | 
1 Vent. 178, 
214. 


3 Lev. 106. 


2 Saund. Peeters v. Opie. Action upon a Promiſe, that, in 
Conlideration the Plaintiff ſhould build a Houſe for the De- 
fendant, Defendant ſhould pay Plaintiff 100 J. Plaintiff a- 
vers, that parat fuit et obtulit ſe, and that Defendant did 
not pay him; and it was adjudged that this was no good 
Breach, for if the Defendant was to pay the Money upon 


building of the Houſe, he ſhould fay that he brought his 


Materials, and that the Defendant hindred him, for he ought 
to ſhew that he he ons — that -_ 4 l fe dut 
Non aſſumpſit, and Verdict, Plaintiff udgment: 
And this is 1 Caſe than ours. 1 Sid. 13. 1 Hund. 228. 
Action for falſly and maliciouſly indicting, no good Decla- 
ration, without ſaying that it was without probable Cauc 
and that Plaintiff was acquitted, or an Jezoramus returned; 
and yet this Fault was OE by Verdict. 1 Vent. 219. 4. 
promiſes to pay B. Money, if B. died within Age of 
eighteen, to pay to his Executor; Executor brings the Action, 
and avers that there was no Payment to him, without fay- 


ing any Thing of his Teſjator, and yet cured by Verdid. 


Fud' pro Quer 2 


: Claphan 


—_— 


9 
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Clapham verſus N ray. 


F R Holt : When a Priſoner renders himſelf in Diſcharge Entry ſgned 
P of Bail in a Judge's Chamber, the Courſe is to have ba Judge, of 
an Entry of it in a Piece of Parchment, ſigned by the = . 
Judges, which is ſent over with the Priſoner to the Marſhal, himſelf in Hit 
and ought to be brought back and filed in the Office, and is —__ Bail, 
in T:uth the Record; and the Entry in the Judge's Book is & i. 


not very material. 


poration, put the Corporation Seal to a Deed, yet it is not en mult * 

by that the Deed of the Corporation. dey 

Per Holt: In a Prohibition either of the Parties contend- In Prohibitica 
ing below may be Plaintifl, either of the 


Parties may 
Anonymus. 


be Plaintiff. 
As E upon three ſeveral Promiſes, and an Award or- guard 8 
dering mutual Releafes pleaded in Bar. Per Cur”: tual Releates 
No good Plea, becauſe nothing is awarded that bears an 33 | 
Action; but if there were any Thing awarded, for the which a. © 
an Action would lie, it would be a good Plea, tho it were 


* 


not perform d; and Jad pro Oper. 


Per Holt: We never make a Rule upon a Sheriff to make 
a particular Return. TT 


Per Holt Tho Inquiſition of forcible Entry be quaſhed, Bates, 
yet Reſtitution is not of Courſe, contrary to Row 85. — Eno 
= = 


More verſus Mats. 


AT $ was brought in upon a Habeas Corpus, before Salk. 587. 
W the Return of a Capias in Mitbernam, upon an E- ** 
langatur returned upon a Homine Replcgiando; and offered* 
to plead Nom Cepi, and give Bail. And Shower urged he 
ought to be received to do it; for that it is a Civil Ac- 
tion only for recovering of Damages for the Taking 
and Detainer, and likewiſe to procure the Party his 


4 — 
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Liberty; and that the Capias in MHitbernam was like pre. 
ceſs of Outlawry upon mean Proceſs, the End whercof is to 
put in Bail to the original Action; and if it were not ſo 
this Proceſs might be made a Snare for People's Liberties 
This Writ of Capias in Mithernam is no Writ of Execution 
and we can have no Action of falſe Return againſt the She. 
riff; 1ſt, Becauſe the Elongat is grounded upon an Inquii- 
tion. 2dly, If he cannot replevy the Party, he can make no 
other Return ; for he is not to take upon himſelf to falſify 
the Suggeſtion of the Writ. After a Preſentment of a Grand 
Jury, the Party ſtill ſtands rectus in Cur, and may traverſe 
it; a fortiori the Sheriff's Return of an Flongatur ought not 
to be concluſive; and he quoted the Caſe in 2 Rol. Ab. 462. 
that tho' Sheriff returns Outlawry of Felony, yet the Party 
may aver, that he appeared at the fifth County; but that 
Caſe was denied to be Law by the Court. 
Mountagne cont. This is not a Civil Action for Damages, 
and to have the Party enlarged, but is ſuch a Proſecution, 
in which the Defendant, if convicted, ſhall be fined and 
pillory'd: And the very Command of the Writ is, that the 
Defendant ſhould lie in Gaol till Party be ſuffercd to be 
replevied by him; the Words are dozec prefas' M. ſecundun 
legen & conſuectud' Angliz reflegiari poſſis. Then there 
are no Precedents, that we can find, of Bailing in this Caſe ; 
there are many in a Homine r for a Villain, 
where the Villain was bail'd, and the Lord ordered to make 
a Return. And he quoted the Lord Gray's Caſe in King 
Ch. 2.'s Time, where the Defendant, upon Elongat returm'd = 
and Award of J/itherzam, came in, and was fined; and ha- 
ving obtained his Pardon, moved to be bail'd ; and upon 
this the Judges aſſembled, and held, that the Return was 
concluſive, and that he could not be bail'd; but might have 
a falſe Return againſt the Sheriff, if he had wronged him; 
and if that Remedy failed by Death of Sheriff, they held, 
there might a Commiſſion iſſue for the Taking an Inqui- 
ſition of the Fact, which, if found againſt him, he might 
traverſe and try by Jury, and ſo he had a Means to diſcharge 
himſelf. And he com a Capias in Mitbernam, in this 
On, to a Capias ad Satisfaciendum, both being with a 
—_—: 
W. The Caſe of the Outlawry is much a ſtronger Caſe, 
for that is for a Default in him in not appearing before, and 
ſure the Caſe you cite is very hard to maintain, and the Rea- 
ſon they grounded themſelves upon wrong, c. that the Part) 
was concluded by the Sheriffs Return of an Elongat'; 2 
- - 
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we have two Records vt a Non Ce pi pleaded after an H- 
brgatur; and fo has the Law been holden ſeveral Times 
lince, and Illues tried thereupon. And this is no Criminal 
proſecution, for the King cannot have it, and D images are 
always given in it. And Gould ſaid, Acetiam have been ad- 
td to fuch Writs. 

Suppoſe he had come before long returned, and en- ane p ;6. 
tord an Appearance, and after Hlongat' had been return d, If 4pperrance 
there ought to be no [/irvernam; and if one had gone, it 1 
onzht to be ſuperſeded upon pleading Non Cepi, without any return'd, no 
Bul. And it is againſt all Reaſon, that they ſhould de e 
eſtopped by the Return to ſay that they have not taken him. 

There is no Divertity between a F{ymine Replegiando and No Difference 
a common Replevin for Cattle. And if upon Elongat' in berucen a He 
Replevin for Cattle, Defendant comes and pleads a No an _— 
Ci, it ſhall ſuperſede a / ithernam; and fo is F. N. B. plevin. 

And if we conſider upon what Matter the Writ is grounded; 

it will appear not to be a Matter within the Sheriff's Know- 

ledge; for the Writ ſuppoſes the Cattle or Party to be ta- 

ken, and the Sheriff does not know whether it be fo or 

not; and if he finds them not, to replevy, he can make no 

other Return but an Elongatur; and that puts an Obliga- 

tion upon the Defendant to come into Court and diſcharge 

his Perſon or Cattle from a I it her nam, by pleading Non Cepi. 

And it has been reſolved ſince my I. ord G. s Time, that one vor Ca; may 

might plead a Non Cepi after Elongat return d; and a IV i- be pleaded | 

tber nam is but a mean Proceſs grounded upon the Return of e K 

Elongat; and the Iſſuing of it cannot make the Thing worſe j.,,,... b 

than the Return had made it; and there never was any Law a- only a Proceßß 

gainſt Bailing one on mean Proceſs. But here you come in too Srounded on 

ſoon ; for you cannot plead till the Writ be returned, nor _——_ 

bailed till after Plea pleaded ; when you appear on the Re- 

turn, you ought to move for them to declare, for they Ame p. 396 

are demandable at the Return, as upon an Appeal; and if Oy” 
do not appear, they ſhall be nonſuited, and the Defen- 

dant diſcharged, and Plaintiff put to a new Writ. If De- 

jendant in Replecin comes in on the Repleciu, be need not 

gage Deliverance ; but if be come not in upon the Replevin, 7 

but upon a further Proceſs, he muſt gage Deliverance in Vide ante 36. 
ſome Caſes; and he utterly condemned the Cafe in Ray- r Arg. 
mond, before cited. Here is a Charge and a Denial, fo the comes in on 
Matter is indifferent; and if the Defendant appear on the dd Pirie, 
Pluries Homine replegiando, and plead Now Cepi, he ſhall re gr — 
not need to give Bail; but if he comes upon the Withernam, not give Bail ; 
be may plead Nor: Ci pi, but muſt give Bail, which is in the - 4 habe 

; n Nature mut. 
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Nature of gaging Deliverance; vide 12 Fd. 4. 
Cepi on Return of the Replevin, the Defendant is in Court 
without Bail; but if he comes in Cuſtody there muſt be 
Bail, the Words of the Book are, he muſt continue in Cuſtedy 
and that is in Bail. And here, becauſe he could not be þaij'4 
before Plea, and that he could not plcad before a Declara- 
tion, which could not be till the Writ was returned; it was 
offered for the Defendant to accept a Declaration as of the 
Return of the Writ, but denied. 
No Adtion of And here they held clearly, no Action of falſe Return 
_— C_— , would lie againſt the Sheriff for returning an Elongat', in 
the Sheriff on any Caſe, where he cannot have Sight of the Thing to be 
Return of E. re plevied, becauſe he can make no other Return; but if ſuch 
— os Hong an Action could have lain, the Taking an Inquiſition would 
der the Things not have prevented it; for it is not a Sherift's taking an In- 
to be reple- quiſition where it does not lie, will protect him from an 
1 17. Action. And in an Appeal for Murder, after Return of the 
Writ, we bail, nay end give Time to plead, ſometimes. 
Todes 4290, At the Day of Return of the Writ the Defendant was 
brought in again; and Holt ſaid, he muſt plead a Non Cepi 
in Perſon in Court, and the Bail muſt be in a Sum certai 
Bail muſt be and in the Nature of gaging Deliverance, iz. that the De- 
in Nature of fendant ſhall appear de die in diem till Judgment; and in 
— caſe Return be awarded, that he ſhall reſtore the Party to 
his Liberty, and pay all Coſts and Damages, or ſurrender 
Ante p. 36. his Body to Priſon. And he quoted the Cafe of Dela Poftille, 
who came in on the Return of Elongatur, whereby the Vi- 
thernam was adjudged ſuperſeded ; and that of Hurpille, who 
came in on the very Day on which the Homine replegiando 
Nez Cepi may was returnable. And I never doubted, but a Detendant 
be pleaded might plead a Non pi on the Return of a Jithernam; 
therxem, for otherwiſe he would be in perpetual Impriſonment, and 
that would be hard 
Obj. The Plaintiff ought to declare in Perſon ; and that 
he cannot now do, becauſe we ſay the Defendant him 
his Priſoner. Auſer. In this Caſe, they that ſued the Writ 
for him may for Neceſſity declare for him, and the Decla- 
ration is always adhuc detinet ; and if in any Caſe the 
Plaintiff declared in Perſon, it muſt be where he was re- 
plevied, or where the Defendant brings him with him into 
Court as his Villein. | 
Obj. He ought to be in Cuſt 


4. Upon a Non 


ody till the Iſſue is tried; 
as where Cattle are replevied, the Plaintiff has them in 
his Poſſeſſion till the Cauſe be determined. 32147. 4. 10. 


2 Auſer· 
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Anke. 7 Fd. 4. 15. Upon the Pluries, Elonzat WAS IC- x; Defendant 
turn'd, the Defendant appeared; a Mithernam is awarded, appears on the 
and that ſhould not have been; and therefore a Superſe- — 
4:25 was ſent to the Sheriff, becauſe the Vither nam iſſued 2 
erroncouſly; upon the Syrerfedens the Sheriſt returned, that 
before the coming thereof he had delivered the D-fendant's 
Cattle to the Plaintift in Heythernam; and that as foon as he 
received the Superſedeans he came to the Plaintiff, to make 
Reſtitution, but that he had eloin'd the Cattle; and there- 
upon the Defendant prayed a ]/*hernam againſt the Plain- 
tit, and had it. And where the Defendant appears, and 
pleads Non Ci pi, or claims Property, there never ought to 
go a I ithernam; but that Writ only goes where the Thing 
cannot be replevied, and Defendant will not come and 

lead. 5 
1 Obj. The Writ in the Regiſter Orig. 79. commanding the 
Sheriff to enlarge the Lord taken in Mithernam, * x 
lelefs, i 


producing the Villein to be replevied, would be 
that be fo. = 
Anſw. That Writ is to enlarge the Lord, upon his ſuffe- 
ring the Villein to be replevied; before the Day of Return 
he is to be enlarged by that Writ, which otherwiſe the She- 
riff could not do, as he thought, or at leaſt would not. 
Indec d, if the Defendant comes in upon the Day of Pluries 
returnable, or Return of Elongat, and avows, or pleads o- 
ther Plea, which puts not an End of the Matter, there may 
be room for a J/ithernam ; but if he plead Nn Cepi, or 
claims Property, which puts an End to the Matter, ſuch Plea 
is a ne of the itheruam. And where he denies the 
Taking, there is no Reaſon why he ſhould be impriſoned 
till that be tried; for there is only a bare Affirmation to 
charge, and there is his Negation againſt it; ſo the Matter 
ſt nds indifferent, and the Sheriff's Return does not ſtrengthen 
the Matter a whit; for he cannot help making ſuch a Re- 
turn, where he finds not the Thing to replevy. 
Obj. The Command of the Writ is to detain, « wouſque 
kcſuffers Plaintiff to be replevied. | 
Anſw. True, the Sheriff cannot diſcharge him quonſque The Als in 
that be done; the firſt and Alias in Replevin are only in Replevia in 
Nature of a Juſticies impowering the Sheriff to hold Plea of Na df > 
the Matter by Replevin i the Count d the Pluries 1 — 
plevin in the County, an arte is 
the Original on which Plea is holden in the Courts above; 
and the firſt and ſecond are not returnable, but the third is 
returnable upon the Sheriffs Default of holding Plea upon 
the Juſticies; and that after Elongat return d, the Defen- 


8 
n 
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| dant may plead a Now Cept; vide Kel. 71. N. N. | 
_ 8 25 if Cattle be taken in 3 by Way of N 
Replevin, the Plaintiff thereby gains an abſolute Property in 
cution, in Re. them in lieu of his own ; but not fo where the Mithernam 
plevin, Plain- js a Proceſs. If one declares in ny en for Cattle with an 


ny ny reg adſhuc detinet, and Defendant has Judgment againſt him fer 
perty ; but not h | | | 

where it is but Damages, by Payment thereof the Property of the Diftreſ; 

a Proceſs. ſhall be veſted in him; but in FHomine repligiando, tho he 

plead a Non Cepi, and upon that found againſt him, Jugy. 

ment be for Damages againſt him ; yet the Liberty of Man 

is ſuch, that thereby he can gain no Property therein, but 

a Capias ſhall go againſt him, and he thereupon ſhall be 

kept in J/ithernam ; and the Precedents in Raſtall upon this 

Head, are not to be depended on. If Homine re plegiando 

be brought, and the Defendant claim the Party as his Vil- 

lein, that will be a good Return for the Sheriff fo make; 

and there ſhall be no Replevin till Plaintiff give Security, 

and that in Court ; and then there ſhall go a Writ, reciting 

the Sccurity entered into Court, to the Sheriff to deliver the 

Plaintiff; and when the Plaintiff comes in upon that Secu- 

rity fo entered into in Court, he is not at large, but to find 

new Security, that he ſhall a from Day to Day, pend- 

ing the Cauſe; and that if Judgment go againſt him, he 

ſhall render himſelf to the Defendant, and he takes him 

out of Court. Vide 8 H. 4. 2. F. Mainpernor 21. 32 H. 3. 

It one is bald When a Defendant comes in upon a Capias in Mither- 

in Withernam, 1042, and is bail'd, that is but an Eaſing of the Cuſtody he 

de gü. was in upon the Capias till the Matter be tried; and then 

him, he is to if the Ifſue be againſt him, he is, I think, to render himſelf 


be 


d into Cuſtody again, and then he is in by Virtue of the Ca- 
— pias in Vitbernam: Like the Caſe of Audita querela by 
one in Execution; if it be upon a Deed, Nonage, or the like, 
the Court does bail the Plaintiff, upon Condition of a Re- 
cognizance to pay Damage, or render his Body to Prifon; 
2Cr.63, and if the Matter be againſt him, and he render himſelf to 
Yelv. 59. Prifon, he ſhall be in upon the firſt Execution; and fo he 
will here, by Virtue of the Capias in Mithernam. But fup- 
poſe he does not render his Body in Execution, can the Court 
award another J/ithernam? And I think it can; and it is like, 
- where a Man is bail'd upon an Appeal of Murder to appear 
from Day to Day, if he makes Default, it ſhall be recorded, 
and Proceſs ſhall go againſt his Bail, and a Capias againſt 
himſelf ; and if he does not make Default, but comes in 
Diſcharge of his Bail, he ſhall be committed as at firſt, But 
ſuppoſe in Replevin Defendant appears at the Elongat 4 
2 turn 0; 
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3 and plead Vn Cepi, which is found againſt him,,,, C. 
bat ſhall be done then? There ſhall be Judgment, and 2 Nos Cepe 


ng a Vn Cepi upon the 
IW.thernam at 
which thereb 


ter is open tor WM fn? 

. 2. c. 46. whereby a Writ of Inquiſition iſſues out of 
Chancery, returnable here, to inquire of Malefactors throw- 

ing down Incloſures act auter, Cc. and upon Return thereof 

a Diſtringas ſhall go to ſummon the adjacent Vills to re- 

pair, and to inquire of the Miſchief, and to command the 

{1;d Vills to make Reſtitution; and the Writ in that Cate 

has Words of Execution in it to levy the Damages found, 

and to bring them into Court; yet becauſe it gives a Day 

to the adjacent Vills to come in and plead, they may come, 

and either traverſe the Inquiſition, or demur to it, and till 

that be tried Proccedings ſhall ſtop; but after Judgment 

they are let looſe again, and a Diftringas in inſiuitum ſhall 
go. 1 Cr. 280. This was deviſed by Nor, then Attorney Ge- jo. 20. 
netal, upon the Reaſon of the Law, tho there were no Pro- | 
ccedings upon that Statute ſince the 13 Ed. 1. till that Time. 
In like Manner in our Cafe, by Appearing and Pleading up- By Appearing | 
on the Vithernam, a Now Cepi, Proceedings are ] till 88 
that Iſſue be determined; and when that is done, they ſhall ram, all 
be open d again; but there are no Precedents for this, but Proceedings to 
the Reaſon of the Common Law. And if he does not ap- nn“ 
pear, he forfeits his Recognizance; and beſides a new Vi- 

thernam ſhall go againſt him; and if he does not make De- 

fault, you have him in Execution upon the old Proceſs revived; 

indeed we are in an untrodden Path, but go upon the Rea- 

fon of the Law in like Cafes. And here he ſhall not gage 
Deliverance, becauſe he pleads he has him not; if he had 

confeſſed the Taking, he muſt have done it; or if he had 

pleaded in Abatement, he muſt have gaged Deliverance con- 

ditionally, that is, if he had taken him ; and thereupon a 

Writ ſhould go to the Sheriff, to which he might return 
that he has him not; and upon Nos Cepi there ſhall be no 

Gager of Deliverance in Replevin for Cattle. N. B. 

And he ſaid, they ſhould have the Writ in Court, and Ante p. 356, 
de ready to declare, for they were demandable at the Re- #5 
turn-Day in this Caſe, and in Replevin for Cattle, as well ible on the 
as upon an Appeal, Neturn- Day. | 


5 R And 
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And tho here we take Bail, yet ſome Entries are g- Ka- 
tim committitur cuſtod' Mareſch ibi remanſur quonſſus he 
ſuffered the Plaintift to be replevied. Vide 5 H. 4 Nor. 25 
Hon repl. to the Sheriff of Decon; and on Elongat return'd, 
a Suggeſtion of a Latitat to Somerſetſhire, and a Capia in 
Ilithernam: And after Party came coram Domino Rege apud 
IF". and ſeveral wanuceperunt him, to keep him quonſque re- 
plegiari woluerit, Gc. Hill. 16 R. 2. Not. 16. 


In Pluries Re- We are alſo of i ion that the Plurie repleg gives 4 

plevin there is Day in Court; for is no Day in common Neplevin 

HP ' but as here, to deliver Cattle, or ſhew Cauſe to us tuch a 

Day why he did not, or could not; and there is no expref; 

Summons of the Party, but only an implied one; and if he 

appear not then a Pore ſhall go, and, if he makes Default 

to that, a Captas. Indeed in Raffall the Entry in a Homine 

repleg is Attachiar fwut ; and the Reaſon is, becauſe the 

Party himſelf ought to appear: And if a Writ be return d 

unexccuted, as a Ni habet per quod ſummoneri poſſit, he 

may, notwithſtanding, appear to prevent a Capias; and what 

Day have the neighbouring Vills upon the Diftrinzas, ac- 

cording to the Statute, but the Return of the Writ? and 

yet there they may come and traverſe the FaQ's being done 

nottanter, or that they were the next Vills, or even the 

Damage; and what Day has the Plaintiff in any Caſe but 

the Return of the Writ? and in uence of Law the 

| Party may be ſaid attachiat in Replevin ; and fo in this 

Caſe with a Witneſs, where he is brought in in Mitbernam; 

roles p. 435- but you mult not take Notice of his being in Cuſtody in any 

Caſe, but where he is iz Cuftodia Mareſchalli, tho he be 

actually in Gaol. But the clearer and better Way of de- 

claring will be to ſay thus, Dominus Rex mandavit Vice- 

comiti breve ſuum, Cc. and fo ſet forth the whole Reple- 

vin, Return, MVithernam and the Return thereof; of which 

| ſee a Precedent in Raft. 560. in Replevin for Cattle. And 

this is the better Way, becauſe the whole Matter will ap- 

pear on Record; in the Common Pleas they only recite 

the Subſtance of the Writ, but here in this Court it is ſet 
forth iz hac verba. 

Obj. Here they cannot make an Attorney for the Plaintiff, 

and he is not to be found to make one for himſelf. Re/p. 

Since the Law enables him to ſuc this Writ by Friends, it 

will of Conſequence enable them to make an Attorney for 

him. But another Doubt was, whether the Plaintiff being 

an Infant, he ſhould profecute by Attorney, or prochein 


of 
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ny; ad quod nor fntt reſponſum. And here the Writ being where the 
ag unſl three, one whereof only was brought in, it was Writisagainſt 
doubted by the Plaintiff how they muſt declare; to which it þ 6 macs 

> e againſt 
was anſwered, they muſt do as if it were in an Appeal, de- chofe who ap 
clare againſt him that appeared, and continue Proceſs againſt — of 
the others. And Holt faid it would be a Queſtion whether many 4 
the Plaintift ſhould not be put to find Pledges ; but at laſt ther. 


the Plaintiff was demanded, and would not declare, and fo 4 Flut y - 


was nonſuited, and the Defendant diſcharged. aud 
Note ; While this Cafe was under Conſideration, Hot clare, fhallbe 


order'd Mr. Clerk the Secondary to prepare a Draught of 
the Recognizance, which the Bail were to give; which he 
did; and after great Conſideration Holt et Cur approved of 
this that follows : | 


Ft ſuper hoc cener hic in cur dict. Domini Regis coram 
ipſo Rege A. B. et D. et manucepernnt, et quilibet cornm 
manucepit pro præfat D. Watts ad habend corpus ejus co- 
ram Domino Rege apud prefatum tru, et fic de die in diem 
quonlque judicium inde redditum fuerit. Et fi continget 
quod idem TD. IF. convincetur, quod tunc ipſe præfat D. /. 
ſe Priſons Mareſch' Mareſch diffi Domini Regis coram 
ipſo Rege in Mithernam reddet ibid moratur donec pre- 
tatum IF. N. e caftodia ſud deliberabit, et ad largum quo 
coluerit ire permittet; vid. — manucaptorinm pred. in 
hac parte ſub pena quingent librarum, quam quidem ſummamn 
o agent librarum iidem manncaptores concedunt, et qui- 
bet corum concedit de terris et catallis ſuis et corum 
cuuslibet fieri, et ad opus pred. Th. M. loari, fi continget 
pred. D. V. ad prefatium tru ſen aliquem alium diem per 
Cu Domini Kegis bic in pramifſ. prefix aut præfige nd. 
perſonaliter now comparere, aut ſi continget judic verſus 
pref. D. V. in hac parte reddi et pref. D. ſe diff Priſone 
Mar Mareſch' ea occafione non reddere. 

Per Holt : A Perſon of ill Fame is not bailable by the Pen 


Statute of = | able by W. 2. 


Der enndem: When a Matter is referr d to the Maſter 
of the Office to examine, and a Summons or a Service of 
the Rule to the Party, if he will not attend, Maſter may 
examme cæ parte without Motion. - 4 


Per eundem: One bs not to be heard for one in Con- 


tempt, or convicted, without his Client be in Court. F 


— — 


432 


Term. S. Mich. 12 W. III 1700. 


Hmming verſus Price. 


Suit may be HE was libelld againſt in the Spiritual Court ex officio, 
1 for Adultery with one now dead, by whom ſhe had 
a Woman for Children living; and having pleaded below, that ſhe waz 
Incontinency married to him, it was replied, that ſhe had a former 
—_ Husband then living; and a Prohibition was moved for, ſug- 
Man, whom geſting the Matter of the Plea. And it was urged, that by 
he ßere ſentencing her, they would in Effect baſtardize the Iſſur, 

Hausband. Which ought not to be after Death of one of the Parties. 
Ante. p. 419. But Holt Do you think that if a Man and a Woman co- 
habit together, and have Iſſue, and one of them dies, that 
that ſhall protect the other from being proceeded againſt 
in the Spiritual Court for Fornication; and this ſhall not 
baſtardize the Iflue, for he was a Baſtard without any Pro- 
cecdings of theirs, if the Parents of it were never married, 
. And the Meaning of the ſaying, that one ſhall not be baſtar- 
_ dized after the Death of either of his Parents, is, that the 
le is only a Spiritual Court ſhall not proceed to diſſolve a Marriage de 
Marriage e facto after Death of either Parties, as in cafe of Conſan- 
Aral vat be a- guinity, Precontract, Oc. but in this Caſe, if the Replica 
voided after tion below be true, the Marriage was ipſo facto void. Vide 
— he 7 Co. Kenn's Caſe 43. b. 44. a. Kyle Rep. 10. Adminiſtra- 
Court. tion was committed to a Woman, as Widow of FJ. S. anda 

Libel was in the Spiritual Court to repeal the Adminiſtra- 
tion, upon Suggeſtion that J. S. had a former Wife living 
at the Time of his Death; and there indeed a Prohibition 
was granted. Fide Mine v. Selleck, Trin. 2 Fac. 2. One 
having two Wives died, and one of them libell'd againſt the 
other for Jactitation of Marriage; and ſhe ſuggeſted that it 

was to avoid her Marriage, and a Prohibition 

And none of the Caſes in 1 Ro. Ab. 356. are like this. 22 
Ed. 4. Fitz. Conſultation, pl. 5. A. marries B. and after 
turns her off, and takes L. to Wife, by whom he has Iſſue, 
and dies; after his Death the former ſues the ſecond Wite to 
avoid the Marriage, and held it could not be, becauſe the 
Husband was dead. But here is no Libel to queſtion the 
Marriage, but to puniſh for Fornication ; it is true her De- 


fence is, that ſhe was married, and Queſtion only is, whe- 
ther when they have Juriſdiction of the Matter, and Iſle, 
| ariſes upon the Defendant's Plea, whether they ſhall not 
wb. and why not as incident to the original Cauſe? But 
where their Law docs not agree with ours, they 9 
—1 


V 


bee 


Ter 


—_ a 

judee of the Incident, but not according to their Law, 
but according to ours, if both Laws vary in the Point. 
and the Sentence in the Spiritual Court in this Caſe would 
de no Conclution to the Child, as it would be in Cafe of 
Divorce; and it is tor Fear of a Concluſion there cannot 
be a Divorce after Death of one of the Parties; and this being 
x Profecution ex officio, ought not to be diſcouraged; and per 
(, no Prohibition. 


Turton verſus Reignolds. 


Legacy of fifty Pounds per Aunum was left as a Main- Peden Hil 
ten ince for a Parſon to Preach once a Week in the 8 ig 

patuh Church of B. he was to be choſe and removed by Huris. 
the Majority of the Parithioners; who choſe one R. whom No en can 
the Churchwardens refuſed to open the Church to; where- n 
upon he libell d againſt them in the Spiritual Court; and out Leave of 
a Prohibition was granted, for that he did not ſhew he had * Tren. 
a Licenſe from the Parſon of the Church, in whom the Free- Ante p. 420. 
hold of the Church is, and without whoſe Conſent none can 

preach in his Church. It is true it may be an Eccletiaſtical 
Offence for Churchwardens to ſhut out the Parſon, or any 

other appointed by him to preach in the Church; yet it can- 

not be one not to open the Church for one appointed by a 

Stranger, without he has the Parſon's Licenſe; and you 

ſhould have ſhewed in your Libel, that you had ſuch a Li- 

cenſe. And Holt was of Opinion, if the Ordinary had ap- 

pointed one to come and preach in ſuch a Church, yet he 

could not juſtify doing it without Conſent of the Parſon. 

And if a Perſon give a Charity to a certain Clerk for preach- 
8 a Pariſh, he muſt do it by the Conſent of the 

Parſon. 
And Holt further ſaid, That let a Parſon be ever fo ap. Hrs 
thodox and able, yet he is puniſhable for his Preſumption, if 8 K 
he preach without Licenſe of the Ordinary; but the Ordinary the Ordinary. 
ex debito juſtitiæ ought to give ſuch Licenſe to one that is 
hit ; but it he does refuſe, no Mandamus will lic, but his Re- 


medy is to appeal. 


55S Raſicre 
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Maſter of a 
Ship has the 
Power of chu- 


Roſiere verſus Sawkins. 


T Refpaſs by the Maſter for a Battery on the Servant. 
| per quod, Ge. Defendant pleads, That the Plains 
and three more were Owners of a Boat for conveying of pal. 


_ ſengers between L. and G. and they conſtituted the Defer. 


dant Maſter of it; and that finding the faid Servant on bourg 
Damage-fcaſant, he took him and turn d him out. Plaintiff 
replied, that being Part-Owner, he commanded him to 200n 
board and ferve there; to which the Defendant demurr'q. 
and adjudg'd pro Defendente; for when the Part-Owner; 


had made the Defendant Maſter, they could not put any 


Pollea p 440- 


Servants upon him without a ſpecial Agreement for it, for 
Breach whereof an Action would lie; for the very making 


him Maſter impowers him to chooſe his Servants, for he 1s 
anſwerable for all Events, and therefore but reaſonable he 


ſhould have Liberty of chooſing ſuch Men as he can con- 
tide in, and for whoſe Honeſty and Diligence he may take 
Security ; and the Owners have no Means to avoid it but 
to recall the Maſter's Authority ; and it is one of the Incon- 
veniencics of Jointenancy, that one alone cannot do that. 
Jud pro Defendente. 


Information was filed againſt a * for ſuffering one 


taken up upon an Excommunicato capiendo, to go at 


Juantum me- 
rut, 


| Snow verſus Firebraſſe. 


Uantum meruit on a ſpecial Promiſe, That whereas the 
Plaintiff, at the Requeſt of the Defendant, did find 
the Defendant, with Meat, Drink and Lodging for ſeveral 
Months, he promiſed to pay him what it was worth. After 
Verdict it was moved in Arreſt of Judgment, that the De- 
claration was too incertain for the Time; but being after 
Verdict it was held well, as indeb pro diverſes merci moniis, 
eſpecially being executed. Et Jud. pro Quer. © 


<—— 


—— 
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Blaxton verſus Honore. 


[NY 4rncll urged, that if it appear on the Face of the Li- Probibition 
bel, that Eccloſiaſtical Court has no Jurifdiction, they Spain > 
may be prohibited without Suggeſtion ; but Cr contra; for Court wich- 
the Suggeſtion is a fundamental Point, and is the Declaration on = 
on the Writ. Jide 2 Inft. —. 12 Co. 63. where the Com- 
plaints of Spiritual Courts againſt Common Law Courts 
were examined; and the great Care of the Judges in re- 
quiring Suggeſtions, before they would grant a Prohibition, 
much admired. 5 


Dominus Rex verſus Purſey. 


N Indictment filed Paſch. 10 IV. 3. Rot. 42. was, that Inditment 

4. uling the Trade of buying and felling Cattle apud — 
F. in Com M. did buy and expoſe to Sale bad Cattle, Gr. 
and it was quaſhed for Incertainty ; for if it be underſtood 
that the uſing of Buying and Selling was at N. in Com 1M. 
there is no Fenne where the Expoling to Sale was; and if 
(B. in Com M.) be applied to the Place of Sale, there is no 
Place laid where the Uſing the Trade was; fo quacunque via 
it will be impoſſible to make it good: Per Cur. 


When Exception is taken to Bail, there ought to be No- Notice to be 
tice of it to Defendant's Attorney: Per Cur. . 
3 3 
When one is removed hither by Habeas Corpus, and 
turn'd over, there is a Committitar ſent over to the Marſhal Ante p. 423, 
with him, and that ought to be brought back and filed in 130. 
the Office; and let that be obſerved. | | 


Per Holt : One charged with Buggery not bailable. Och Rag, 


Per eundem: When Proceedings are ſet aſide for Irregu- No Cotts 
larity, there ſhall never be Coſts. 5 vn = 


Adams verſus Arnold. 


A upon ſeveral Promiſes; and in Aſſigning the Breach Breach. 
1 it was & pred Ad. the Plaintiff zoz, c. upon Demur- 
rer, Jud pro Dif. 


Term. S. Mich. 12 W. III 170 


— 


Dubois verſus Tyrant. 


Ape, 
_ a ritual Court. He makes his faid Son Executor, and 6&j-«; or 
committed to Miniſtration durante minoritate is committed to the Mather. 
reſiduary Le- the Son dies Inteſtate, the Nephew continuing under Age, 
at Dubois, the contingent reſiduary Legatee, in Cafe the Ne. 
phew died under Age, being alſo next of Kin to the Ne- 
phew, libcls againſt the Widow to have her Adminiftration 
repeal'd. And a Prohibition was moved for, for theſe Rea- 
| ſons: Executors and Adminiſtrators are Officers in Truſt for 
the Teſtator and Inteſtate; and as Ordinary cannot change 
an Executor appointed by the Party; fo now ſince th. Sta- 
tute of 31 Ed. 3. and 21 H. 8. it is directed to whom Ad- 
miniſtration ſhall be committed; and once the Ordinary has 
executed his Authority, (for fince the Statute he has no 
more,) the Adminiſtrator has the fame abſolute Property 
that an Executor has; and the Ordinary ſhall not interfere: 
And it cannot be denied, but the Wife here was next cf Kin 
to her Husband and her Son, who was reſiduary Legatee, and 
who, as ſuch, ſhould have adminiſterd if he were of Age, 
if the Father had died Inteſtate. 2d/y, Adminiſtrator is a 
"Temporal Officer, of which Common Law takes Notice; 
and tho Cuſtom of the Realm allows the Ordinary to create 
him, yet he cannot deſtroy him after. 3d/y, The Inconve- 
niency would be intollerable, if Ordinaries had ſuch a Pow- 
cr to repeal; for he might do it in the midſt of a Suit by 
a Creditor againſt him, and fo abate his Suit, to the great 
Vexation of Creditors ; or it might be in the midſt of a Suit 
by an Adminiſtrator, to recover Aſſets to diſcharge juſt Debts, 
to the great Waſte of Aſſets, and likewiſe to the great Pre- 
Poſtea 443. Judice of Creditors. 4%, It is frequent with them to 
grant Adminiſtration with a Limitation or Condition, which 
ſhews, that in their own Opinions, they cannot revoke; for 
otherwiſe, what need they grant them upon Condition? 
To which it was anſwered, that moſt clearly an Admi- 
niſtration may be revoked, but in what Caſes is the Que- 
ſtion; and this Diverſity was put, that regularly, ow Lo 
. 2 | | | | | tatu 


—— 
<= 


Term. S. Mich. 12 W. III 1700. 437 


Stuture of 21 FL. S. is rightly purſued by the Ordinary, he where Direc- 
cannot after revoke fuch Adminiftration granted according tions of the 
to tie Statute ; and in that Cafe the Adminiſtrator gains an N 
pſolute inde leaſible Intereſt therein. But where he does not minittration 
urſue the Directions of that Statute in granting Adminiſtra- cannot be re- 
tion. he gives indeed an Intereſt to the Adminiſtrator; but a de- heme ther arg 
cal ble one, and ſuch as may be after repeal'd ; as if there not, may re- 
de two in equal Degree, or Wife and next of Kin, there he e. 
bis Election to which of them to grant it; and therefore if 
he grants it to one of them, he ſhall not avoid it; but if, 
intending to grant it to next of Kin, he ſhould grant it to 
one more remote, he may after revoke it at the Suit of 
the next of Kin. F ide 1 Sid. 293, 409. . 
Then it muſt be admitted, that the Right of Adminiſtra- 
tion is now in the Infant reſiduary Legatee; and this they 
admit in their Suggeſtion; that the has Adminiſtration in 
Iruſt for the Infant reſiduary Legatee, to whom ſhe is not 
next of Kin; fo the whole Queſtion is, whether Adminiſtra- 
ton, which a reſiduary Legatee ought to have, if he were 
not under Age, can be well and irrevocably committed to 
cre that is not next a Kin to him. Fide Dy. 372. 1 Vent. 
3:7. 1 Sid. 280. That Right of Adminiſtration belongs to 
the refiduary Legatee by the Equity of the Statute; then 
the Matter is no more than this, that the Biſhop gives the 
Curatorſhip of this Infant to her, and why may he not take 
it from her again, if he fees Occaſion; for it is no Diſturbance 
of the Right, for that always remains in the Infant ; and it 
i» like a Guardian appointed by the Court of Chancery. And 
it would be very inconvenient, if when the Right of Admi- 
niſtration is in one, who, in Reſpect of Infancy, is incapable 
of adminiſtring, and Spiritual Court grants it to another, if 
they ſhould not have Power to revoke it upon Occaſion ; 
for otherwiſe the Adminiſtrator might waſte all the Eſtate 
of the Infant; - : 
By the Statute of 21 H. 8. c. 5. (. 3. and 22 & 23 Car. 2. 
c. 3. upon granting Adminiſtration, Ordinary ought to take 
a Bond, c. which is not done here, therefore he has not 
purſued his Authority; ideo Adminiſtration not abſolute. If 
Adininiitration be granted to a Perſon then ſolvent, Compo: 
7::ntis, or within Communion of the Church, who after 
| -- >comes infolvent, Now compos or excommunicate, ſhall it 
not be repeal'd :? Vide 3 Keb. 124, 131, 282. 


| Halt. Where there is an Executor under due Age, if where there 
there be Legacies, the reſiduary Legatee ought to have Ad- is an Executor 
5 T miniſtration _ — 2 


er tal! be committed to the reſiduary Legatee. 1 Jo. 225. 1 Cr. 201, Ante 306. 2 Lev. 55. 1 Vent. 217, 
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miniſtration durante minoritate, and not the next of Kin to 
the Inteſtate ; becauſe that by the Statute of 31 Ed. 3. it i 
to be committed to the moſt foyal and next Friend of the 
Inteſtate; and the making a Reſiduary Legatee in ſuch 4 
Will is a manifeſt Indication that ſuch a Teſtator took that 
Perſon, whom he has To made, to be his next Friend, If 
Feme Covert dies Inteſtate, leaving divers Debts due to her 
before Coverture, and Adminiſtration is committed to her 
Brother, or other next of Kin, it ſhall be repeal'd and grant. 
cd to her Husband ; and that has been fo adjudged in the 
Common Pleas, in the Cafe of Dancomb and Maſor.\ But 
the principal Caſe is very conſiderable; and there was the 
like Point in Ch. J. Pemberton's Time, and a Prohibition 
granted, but the Point not determined: Moſt certainly, by 
this Grant of Adminiſtration, an Intereſt is granted and veſi. 
ed in the Adminiſtratrix. If Adminiſtration be granted to a 
Creditor, and after a more principal Creditor comes, it ſhall 
not be revoked for him; and it may be here fatFum caler, 

fieri non debuit ; before the Statute of Ed. 3. the Adminiſtra- 
tor was but a meer Servant of the Ordinary, removeable at 
Plcaſure, but ſince he has the abſolute . Indeed an 
_ Adminiſtrator durante minoritate ſhall do nothing to the pre- 
| jo. 228. judice of the Executor; and there is a Diverſity, in Point of 

Poitea Paſch. Determination, between an Adminiſtrator darante minori- 
| #3W-3,  . fate of an Executor, for that ſhall only indure till Executor 
mas. comes to Seventeen, at which Age he may act as Executor; 
Ante p. 194- and Grant of Adminiſtration durante minoritate of 7. &. for 
that ſhall hold till he comes to 'Twenty-one. accord, | 
and it is hard to maintain, that a Grant of Adminiſtration 
to one during Minority of one that has Right to adminiſter, 
Poſtea 44;. is a bare Authority. And Holt & af, at another Day, it is 
a Point worthy of Conſideration, and much may be ſaid to 
prove that the Ordinary has executed his Authority; there 

fore let Prohibition go, and declare immediately. 


| Outdawry. Per Holt. By Outlawry, Leaſe for Years is forfeited be- 
Lag for- fore any Seizure; and therefore if it be ſold after Outlawry, 
din before Ser. and before Seizure, the King ſhall avoid the Sale; but if 
Ante p 176. one outlawed ſell an Eſtate in Fee before Seizure, the Sale 
Hard. 101. js good, and the King ſhall not have the Pen of the 
um 7. Profits; but if the Sale be after Seizure, the Sale ſhall hold, 
but the King ſhall have the Pernancy of the Profits ; but 
even in caſe of a Leaſe there ought to be an Office found 

for the King. Vide Co. Fac. 82. | 


1 | DE 


Term. Sanct. Hill. 


Anno 12 W. III. in B. R. 


7 N. 0 Crrragance winds þ Bankrup:. 
a Bankrupt, a ſhort Time before Act of war rok. | 
cy committed, were fraudulent or not, theſe Points | 
were agreed by the Court; 1½, That the Sale 
being to a near Relation of the Party's, was ſome Mark of 
Fraud, tho not a concluſive one; becauſe Relations might 
be real Creditors, or give a valuable Conſideration. 
The Non-payment of Money at the Time of executing the 
Deed is another. 3dly, It is fome Evidence of a bona fide 
Conveyance, that the Deed mentions Money paid ; but that 
had need of other corroborating Circumſtances, as Enjoy- 


* 


inſt the Strength of Evidence, if ſuch Trial be not Cauſes for 
peremptory, there ought not to be a new Trial. General gaming it. 
Cauſes of new Trials are Want of due Notice, Practice or 
Miſdemeanor in Jury, in either Party or their Agents; the 
Abſence of ſome material Witneſs which they could not then 
have; Verdict againſt Evidence, exceſſive Damages, Gc. 
Note; In many Caſes, upon granting of new Trial, the for- 
mer Verdict ought to ſtand as a Security; for otherwiſe the 
Party, againſt whom it paſſed, might ſpirit away the Evi- 
dence on whoſe Teſtimony it was obtained ; and fo, without 
* of his Right, deprive him of the Benefit 
is Verdict. 


Grant 


—— 
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Crant verſus Bail). 


Salk. 33 NArE of a Ship libell'd in the Admiralty Court for j;, 
— wha M Wages; and Prohibition moved for by Aye 


Admiralty. agreed per Cur, it ought to go in caſe of a Maſter; „cut ;; 
r Vent. 146, caſe of Mariners; and the Mate being a Mean between both. 
2 p. 40;. it was doubted; but Court inclined to conſider him as a 
456, 434. Mariner, becauſe he is hired by the Maſter, as other Nati. 
ners; but the Maſter is put in by the Owners. And after, 
upon Conference with the Common Plcas, where a like 
Caſe was under Conſideration, ruled that no Prehibition 
ſhould go. 


— Per Cur: The Reaſon why an Executor, Defendant or 
Plaintiff, upon a Nonſuit, ſhall pay no Colts, is, becauſe the 
Suit being in aner droit. he may well be thought mif- 
conuſant of the Truth of the Cauſe of Action. | 


Attorney on Per Cur: One cannot change his Attorney on Record, 
1 ® without Leave of the Court; and after Judgment the At- 
vithout Leave torney on Record may receive and acknowledge Satisfaction, 
al the Court. by Virtue of his former Warrant; and when Attorney of Re- 
cord is changed, the Record ought ſpecially to mention that 

it was by Conſent of the Court. 


The King verſus Sir Hugh Everard. 


Pariſh may | Rule was obtained by Surprize, for Leave to file an In- 
— — 2 A formation againſt bim, and ſeveral other Pariſhioners 
Sair for the of the Pariſh of in Eſſex, for laying a Tax upon 
1 ivy themſelves for carrying on a Suit againſt their Vicaf in the 
Fpiritual Court for Incontinency. And the Court held, they 
might lawfully tax themſelves, by Conſent, to carry on 4 

Suit for the Publick Good of the Pariſh ; but in that Caſe 

the Majority could not bind the reſt, without their Conſent, 

Vide ante as in caſe of other Rates. But the Information being filed, 
P- 154. 155. jt was referred to Maſter of Office. 


Per Holt : Acts of Parliament on the Rolls are not di- 
ſtinguiſned into Paragraphs, but that is done by the Printer. 


1 Per 


— 
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r eundem : Tho an Executor de ſor tort pays Debts „ » cx 
Fe with all the Aſſets that come into his 1 the 8 
nahttul Executor ſhall maintain "Treſpaſs againſt him; but Lane o. Sir 
be my give ſuch Payment in Mitigation of D images; yet parmen or” 
the Right ot the Action and Verdict ſhall go againſt him. Debes by Ex- 


ecutor de ſon 
tort, is only in Mitigation of Damages. 


Per Cur: If Scire fa' be returned ſerved, and the De-,, . g, 
tendant has an Act of Parliament for his Diſcharge, and ꝙ je return'd, 
w— hs does not plead 
tage of N. 3 what he. has 
in Diſcharge, the Benefit ot it is loſt. 


Dominus Rex verſus Margaſes. 


LIE was committed to Newgate upon the Ad of 8 & On Ee, 
9. z. upon Refuſal of paying fuch Money as was in — 1 

his Hands as Collector of the Tazes; and removed up bang 3 

by Habeas Corpus the laſt Day of laſt Term; and then, any Day the 

alſente Holt, a Rule made for to bring him up the firſt du — 2 

Day of this Term, without filing the Return. Holt : Thon; alter if % 

ſuch a Rule might well be for the bringing one up, in a de in a fubſe- 

Day in the ſame Term, without filing the Writ, yet it ought — 

not to have been to bring him up at a Day in another Term, 

without filing the Return; for he cannot now be brought 

up upon a Writ returnable in a precedent Term, by fuch a 

Rule, without the Return thereof be filed; therefore you 

muſt take out a new Writ. And this being a Cauſe con- 

cerning the King's Revenues, you had beſt give Notice to 

the Attorney General ; for we ought not to file a Return of 

any ſuen Matter removed hither, without Notice to him. 


Per Holt: If Covenant be to pay a Sum to a Stranger, Tender and 
at ſuch a Day and Place, Tender and Refufal is no Ex- full. 
cuf:: of Non-performance. 


Per eundi an. A Maſter cannot aſſign over his Apprentice, Apprentice 
as he may another Chattel, but it muſt be with his own n=: be af 
Conſent. | be Confent 

Per eundem. There nceds no Notice to Ch urch-wardens, No Notice in 

c. of 4 e Jaller into a Pariſh to gain * Settle- reſpect AA d 
ment; deeauſe the Juſtices of Peace, tho there bern Su. 
Notice, cannot diſturb him. _ 


TY —Pey 


8 
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DDP 


Pleas in Bra Per enndem. There is a Diverſity between Pleas 
and Abate- 
ment. 


es * in Bar 
and Abatement, as to Time; for if one be to plead before 


| Eſſoin-Day, ſuppoſe of Mich. Term, if he plead in Bar any 
Time before Craft ani marum, it is well; ſecus in Abate- 
ment. 


Weſt verſus Ne. 


in Amend- ER Czr: Upon amending a Declaration, Plaintiff ha: 
mantel Decks his Election to pay Coſts, or grant an Imparlanec. It 
ration, n- 
Gas — for the Imparlance ſets aſide his former Plea: If he pn 
Imparlance. Coſts, he is let in to plead again, fo it be ſome new Matter 
for this Reaſon, becauſe that it might be the Fault, which 
Plaintiff amends, was the Occaſion of his Pleading that Plc; . 
but there he ſhall not have Liberty to plead the ſame Pics 
over again; and if he plead de novo, it muſt be a plea 
to ſtand by; and if he will not plead a new Plea, the old 
one muſt ſtand. After Plea in Bar, one cannot plead in A- 
batement ; and the Amendment and Imparlance will not let 
one in to do it. of 


Change of . An Affidavit for changing a Venue was, that the Cauſe 

ane. of Action, if any, did ariſe in the County of L. or in 
ſome other, than in that in which Plaintiff laid; and it 
was inſufficient, for it ought to fix it to a certain County; 
and at this Rate Venue, might be changed almoſt ix inf- 
Aitum. | | 


aterrogato- When one is put to anſwer Interrogatories, the Profecu- 
> tor has four Days to exhibit, by the Rules of the Court. 


miralty. Per Car: In reſpe& to Seamen's Wages, the Uſage is, if 
2 the Ship be loft beine Arrival in the . Delivery, they 
Lale wa loſe their Wages out. If ſhe arrive ſafe in Port, and is loſt 
my in her homeward Voyages, 9 have their Wages out, but 
| loſe the homew ard Wages. they run away after Arri- 
yal in Port abroad, they loſe their Wages. 
FO 


Gidley 


he grant an Imparlance, the Defendant may plead de noo, 
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Gidley verſus Milliams. 


E 2 T upon a Bond by Adminiſtrator, naming himfelf sux ;-. 
Adminiſtrator of J. S. deceafed, without ſaymg Boz Aniuittra- 
r & catalloram, jurinm & creditorum, as the uſual Courſe Bat on 2 
b, and without faying as much as ci Adiminifratio comm?ſu Bond as Ad- 
fuit, but concluding profert in Cur literas adminiſirat. Nom Terr, | 
{ft fatfum, and Verdict for Plaintiff; and moved in Arreſt whom * 
of Judgment, that the Plaintiſt had not made himſelf any committed. 
Title to the Action. 1ſt, Becauſe it was not faid On obiit — > * 
inteſtat. 2d!y, Not ſaid of what Adminiſtration was commit- jatun. 
ted to him, or of what the Plaintiff was Adminiſtrator, 
whether of his Goods and Chattels, Dubts, Gc. and Admi- 
niltration may be qualified, as of Chattels real only, or 
Chattel in Polleſſion, and not of Debts; of Dubts, and not Ante p. 436. 
of Debts by Bond, Oc. So it ought to appear what the 
plaintiff was Adminiſtrator of. 3dly, Not alledged that Ad- 
miniſtration was committed to the Plaintiff, and by whom. 
As to the iſt, it ought to have been ſaid Oui ob'it iuteſt, 
or at leaſt, that Adminiſtration was committed to him, which 
ſtrongly implies a dying Inteſtate; and the Divertty of En- 
tries is obſervable, when an Action is brought by an Ad- 
miniſtrator, and when againſt him; in the one the Allega- 
tion is abſolute, qui obiit iuteſt'; in the other it is qualified, 
qui obiit inteſt, ut dicitur; and if it be asked, what it is 
that is the Foundation of this Action, it will be anſwered 
to be the original Bond, and the Adminiſtration committed 
to the Plaintiff; and if either fail, the Action muſt fail: And 
a Verdict will not help the Want of that which is abſolutely 
necuſſary to ſhew Cauſe of Action, and cannot be Matter of 
Evidence upon the lilue. And for the Neceſſity of ſhewing 
that Adminiſtration was committed to the Plaintiff, were 
quoted 2 Fut. 84. 1 Sid. 228. But per Car, after ſeveral Ar- 
guments, the Defendant, by Pleading in Chief, has cured 2 Cr. 123, 
all the Faults of the Declaration, notwithſtanding Cope and 125. 
| Lewin's Caſe, Hob. 38. And Holt quoted the Caſe of the 
| Lord Mohan and Archer in the Common Pleas, Trin. 1657. 
the Report whereof penes ſe habuit, and belong d to my 
Lord Bridgman; it was an Afſumpſit by an Adminiſtrator, vide Vent. 
and no Profert of Literas aduiniſtrat; Non aſſuupſit pleaded, — * 
| and held that the Fault was help'd after Plea; and the Au- 
thority of Cope and Lewin's Caſe denied. Fide Style 106. 
Denniſon v. Monſon, where the Pleadings were the macs ha 
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here. And after Plea, Plaintiff had Judgment; which was 

after affirmed upon Writ of Error; and without Doubt, if it 
had not been aided by the Plea, yet it would have been 

well by the Statute of 16 & 17 Car. 2. And Plaintiff had 
Judgment. 


Collins verſus Benning. 


Indebitatus IN an Tndebitatus Afſumpfit, the Plaintiff declared on à 

_—_ * Promiſe to pay on Demand; and Nom aſſumpſit infra (ex 

on Demand ; 0428205 pleaded, to which Plaintiff demurred ; becauſe de- 

Statute of Li- claring on a Promiſe on Demand, he thought nothing was 

i due till Demand; and he ſhould have pleaded Non aſſump- 
fit infra ſex annos after Demand, or that no Demand was 
within fix Years. Per Cur": If the Promiſe were for a col- 
lateral Thing, which would create no Debt till Demand, 
it might be ſo; but here it is an Indeb Aſumpſit, which 
ſhews a Debt at the Time of the Promiſe, therefore the Plea 
is good. Jud niſi pro DO. 1 


Sarah Griffiths Caſe, in C. B. 


17 Co. 124. CExeral Precedents were pr of Fines, Recoveries 
Dyer 220 and Declarations of Uſes thereupon being vacated on 
Sin 23. Motions, becauſe of their being by Femes Covert under Age. 

 WhetherFines And one of the Rules was, that the Feme ſhould 
nes by Fene not be admitted to levy any more Fines till ſhe came of Ape. 
Coverts under And another, that the Counſel, who had adviſed it, ſhould be 
Age, may be fined 14]. becauſe no Writ of Error could lie. And an- 
vacated: += other, the Husband be fined 100 J. And in the Caſe of Sir 
be given to Robert Marſham, a Six Clerk, procured his Wife under Age 
a Purchafor. to levy a Fine; and being ſent for into Court, he was 
fain to deliver the Fine and Deed of Uſes to be cancell d in 
Court. And per Powell, If the Commiſſioners, before whom 
the Fine we, taken, knew the Feme to be under Age, they 
are fineable : But there are no Precedents of FYacats of this 
Kind antienter than 4 Fac. 1. But the true antient Way 
was to bring a Writ of Error; but becauſe the Husbat 
would not join in a Writ of Error, (5c. this Way was in. 
troduced: And ſome Books ſay, that if Feme Covert be 
outlawed without her Husband, there is no Remedy Kg 

2 


1 


— 
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her ; but now in ſuch Caſe the Court will diſcharge her 88808 
vpon Motion. But in this Caſe there appears that there is Suted, di- 
1 Purchaſor, and therefore we ought to be well adviſed. Moden p 


But in Regard the Feme is to be of Age in two or three 
Pays Time, let us de bene eſſe examine her Age by Affida- 
-;15 and Inſpection; and that was done, and the Inſpection 
entered on Record; and the Rule was to ſee Precedents, 2 vent. 69. 

and give Notice to the Purchaſor. 2Brownl. 279. 


Leſſor in Ejectment, unleſs there were a Nonſuit, or Ver- 
dict, againſt Plaintift in a former Trial. | 


The Court will not make a Rule for naming a good Ejea 


Court may grant a Prohibition to a Court pretended ; um B. 435 

and alſo where it is doubtful whether it will lie or not. 5 oo 

Court ſometimes will make a Rule on the old Sheriff to 
indent with his Succeſſor. 


Inn in Briftol. TOY 
PE ns inks ted for not receiving one taken ill with jatiamen «. 
the Small Pox; and it | | . = om 40 
he was a Traveller, —é— er ner baun e 
not receiving a fick Perſon, unleſs it bs faid he was a Traveller, =» 


D E 
Term. Paſchæ, 
Anno 13 W. III. in B R. 


at TT was moved to quaſh an Indictment, which was for 

cntring into a Warren and hunting and killing Rabbets 

at Night. The Exception was, that by the Statute of 

proſecute forit "> 3 Zac. 1. c. 13. the Offender forfeits treble Damages 

ona Statute. and Coſts, Half a Year's Impriſonment, and to find Secy- 

rity for his good Behaviour for ſeven Years: And the In- 

dictment not concluding contra formam Stat. the Puniſkment 

of the Statute cannot be inflicted; and if the Defendant be 

fin d upon this Indictment, he may be notwithſanding again 

puniſhed according to the Statute ; and fo bis pro eodew de- 

Vide Inſt. licto; ſed non allocatur, for if one has two Remedies, the one 

145,©-146.4. by Act of Parliament, and the other by Common Law, and 
takes one of them, he thereby determines his Election. 


At Niſi prius coram Holt. 
Joint Traders IF there be ſeveral joint Partners, and one has Dealing 


DT, J generally with one of them in Matters concerning their 
less ſpecial A. joint Trade, whereby Debt is due to him, it ſhall charge 
greement. them jointly, and the Survivors of them ; but if in that 
Caſe one had rather deal with one of them upon his own 
Account, he muſt make his Agreement ſpecially, in which 


Caſe the Debt ſhall be only his and his Executors, and ſhall = 


not ſurvive. 

Bankrupt. - If one or more of the joint Traders become Bankrupt, his 
or their Proportions only are affignable by the Commiſ- 
fioners, to be held in common with the reſt who were not 

Commiſcon of Bankrupts. | 

Bankruptey a. If there be an Act of Bankruptcy committed, and a Cre- 

voids a Judg- ditor obtains a Judgment ſubſequent to it, then a Commit 

on fion is taken out; now the Judgment is thereby avoided. i 

aommitted. 2 


— 
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It there be ſeveral joint Traders, Payment to one of 
them is Payment to all. So if they all, except him to 
whom the Payment was made, were Bankrupts, the 
Payment is only unavoidable as to his Proportion; and 
if there be four Partners, whereof three are Bankrupts, 
and their Shares aſſign'd, and a Payment is made to him 
that was no Bankrupt, it is a Payment to all the Aſſignces, 
for now they are all Partners, 


A ill of Exchange was directed to 4. or, in his Abſence. Bill of Ex 
to N. and begun thus: Genth men. Pray pay. The Bill was & 
tender'd to . who promited to pay it as ſoon as he ſhould 
ſell ſuch Goods; and in an Action againſt him for Non-pay- 
ment, the Declaration was of a Bill directed to him without 
any Notice of B. and o/t held it well. 2dly, That the 
Acceptance was a conditional Acceptance. But here the 
Action being by an Executor, and upon a Debt laid to be 
due to Teſtator, he held it neceſſary to prove that the Ac- 
ceptance was in the Teſtators Time. 


Per Holt Every Maſter of a Ship may detain Goods till Poſtea Pash. 
he be paid for them; that is, for their Freight. - And. _ 
| 4. Sims. 


Turton verſus Reiner. 


F Declaration in Prohibition be by him who ſued the Pro- Pannen in 
hibition, and no Plea be put in in due Time, the Plain- 
tiff may nw by Nihil dicit, ideo ftet Prohibitio; 
but if it be of the other Side, and no Plea, there ſhall be 
likewiſe a Nihil dicit, and a Conſultation. | 


Pickering's Caſe. 


ER Cur: Let the Bail taken by the Sheriff be ever Afignment of 
J fo good, yet the Plaintiff may refuſe an Aſſignment of — 22 
it, and proceed againſt the Sheriff by Amercements ; there be refuſed. 
fore it behoves him to take good Bail; it is true the Sheriff 

ſhall not be brought in Contempt for not bringing in the 

Body; but the only Way is to amerce him, and ſheriff may 

proceed on the Bail-Bond : And the Plaintiff, by 23 HH. 6. c. 

10, has Election of Bail or Amercement. 


Dom!nus 
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Dominus Rex verſus Fuſter. 

E was indicted for a Battery; after Appearance 2970.4 
1 ＋ with the Proſecutor, who promiſed — al * 
nd of the ceedings on the Indictment; but notwitliſtanding, the De- 
Term: to Ci- fendant not appearing the next Term was fu-d to an Out- 
4 71 lawry. Holt: The only ſure Way had been, upon Agree. 
the Suit. ment with the Proſecutor, to have ſubmitted to a Fine 
which in that Caſe would have been moderate, or to get a 

Non prof. enterd. And an Appearance to an lndictment 

differs from Appearance in a Civil Action, where once an 
Appearance, it is an Appearance to the End of the Suit; 

but an Appearance to an Indictment is of Courſe but of that 

Term, and then if it be not proſecuted, then the Defendant 

is out of Court the next Term, and may be outlaw d; 

and the Outlawry is a Conviction while it ftands unreverſed: 

And your only Way now is to ſubmit to a Fine upon the 
Outlawry. You might have got an Attorney to appear for 

you upon the new Act of Parliament. 


My Lord Angleſea's Caſe. 


Appearance E ſtood upon his Recognizance for his keeping 

. Peace towards his Lady. And it was moved to have 

diſcharged till his Attendance diſcharged in Regard of his ill State of 

End of te Health, he ſpitting Blood, and adviſed t 

An WG. his Health. Per Cur”: By the Co 

neral defires it. never diſcharged fo till the laſt Day 
Attorney General comes and deſires it; 
be done, his Attendance 
them to produce Afﬀidavits of the Tru 

and to move it again. 


the 


CY 


what was oſler d, 


Willmott verſus Tiler. 


Appeal. | Eing arraigned on the Appeal before, and having had 
Aer Time to plead, he was committed, as before is faid ; 


wasallows, and being brought in at another Day, he put in his ſpecial 
and burnein Plea, and was remanded: And at another Day it was made 
An p. 416, 4 Concilium in his Abſence, which might well be, becauſe 
, tit was only to aſſign a Day for Counſel to argue the Pag 
_” 
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And now it appeared on Oyer of the Writ, there were 
not fifzeen Days between the Teſte and Return thereof; ſo 
the Plea was, proteſtando that the Appellee ought not to 
:nfixer the Writ for Want of ſufficient Number of Days 
between it's Teſte and Return, pro placito dicit, and ſets 
{th the Indictment before the Grand Jury, &c. and a Ca- 
pias there upon at large directed to Sheriff of Loudon, by 
Virzue whereof he was taken, &c. That at the Gaol-De- 
livery of Newgate, at the Old-Baily Juſtice-Hall in Paroch, 
cc. London, coram ſuch and ſuch Fuft. off. et ſocits ſuis, 
7ſt. of Gaol-Delivery of Newgate, the Indictment was 
delirered in. And that he the Appellee was by the Sheriff 
of London brought into Court, and ſets forth his Arraign- 
ment, and Plea of Not guilty per Patriam; that a Jury was 
then and there impancll'd, g. A. B. &c. That the Jury 
found him guilty of Manſlaughter; that he was immediatclv 
wk d what he had to fay why Judgment ſhould not paſs; 
that he pray'd his Clergy, which was allow'd him; that he 
then and there read as a Clerk, and was burnt in the 
Hind, and confin'd eleven Months by the Court; and avers 
Indentity of Perſons, Wound, Gc. and fo concludes that he 
ought not to be put to anſwer again. To this a Demurrer, 
and Joinder in it. 1 
fl. It was objected, That it appeared that the Judges, 
before whom the Trial was, were Judges of Gaol-Delivery 
of Newgate; and it does not appear the Defendant was in 
the Gaol of Newgate. 9 

Reſp. That Objection would deſtroy all Proccedings at 
the Gaol-Delivery; the Indictment is found before Juſtices 
of the Peace, and by them ſent to the Juſtices of Gaol- 
Delivery ; and the Commiſſion runs for Juſtices of Gaol- 
Delivery for London, and another for Middleſex. And the 
Current of Precedents is, that the Party came in in Cuſtody 
or the Sheriff, cujas cuſtodiæ ex 2 commi ſſ. fuit; 

and ſince he ſays he was in Cuſtody of Sheriff of London, 
and fince Newgate is the County Gaol both of London and 
Middleſex, we ſhall intend him in the Sheriff's Cuſtody in 
Newgate, as by Law he ought to be: And we muſt intend 
Newgate to be the County Gaol, for that it does not appear 
to be a Franchiſe ; and that Objection has been frequently 
over-ruled. | 
2. O. The Old-Baily, where the Court is faid to have 
deen kept, is ſaid to be In parochia, Oc. iu warda Farring- 
don extra London, which is Nonſenſe. 


5 Y Reſp. 


Ante p. 114. 
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ws 


Reſp. Ward of Farringdon extra is the Name 


Ward, and extra does not denote it to be out of * the 


Coun- 


ty of London, but is for Oppoſition to Farringdon wit hs 


ic City Mute 1 
3. Obj. Juſtices aol-Delivery cannot try any India. 
ment — what is found before themſelves. V any Indic 
Reſp. It was fo at Common Law, but altered by tl; 
Statute. oh 
4. Obj. The Verdict as pleaded is contradictory, for they 


ſay he was acquitted of the Felony and Murder, ang aft. 


that he was found guilty of Manilaughter, which is Fe. 
lony. 


Reſp. That might have been ſaid better; but it muſt be 


| underſtood, that they found him not guilty of the Felor 


and Murder prout, but guilty of Felony and Manſlaugh:.; 
Then it was inſiſted on, That tho the Writ were nauch? 
for the want of the due Number of Days between the Leſte 
and Return, yet now the Defendant not having pleaded it in 
Abatement, but taken it by a Proteſtardo, he had waved the 
Advantage of it. N 
But to that it was anſwered of the other Side, That ſince 


it appeared to the Court by the Oyer on Record to be vi- 


cious, they muſt, ex officio, take Notice of it. 


Then it was infiſted on, That by pleading in Chief he had 
admitted the Writ good; for if he had pleaded in Abatc- 
ment, he ſhould not plead in Chief till the Matter in A- 
batement were determined; for by pleading in Chief at the 
ſame Time, he would have waved the Abatement ; and for 
this 7 Ed. 4. 15. 4. was ſtrongly inſiſted on. But Note; 


That Book only ſays, that where he pleads ſuch Matter in 


Abatement, which denies the Appellant's Right of Appeal, 
as that he is a Baſtard, or that another is Heir; he ougbt 
not to plead in Chicf, becauſe ſuch a Plea would admit 
him capable of ſuing contrary to the Plea in Abatement ; 
but in that very Caſe, by the Serjeants at Bar, he may plead 
over in favorem vite. And fo the Court held here, was the 


conſtant Courſe for Expedition; and the Book of 7 E4. 4 


15. agrees he ought to plead over, where he does not deny 
the Appellant's Title to the Action, which is not done 
here. . 

Obj. This Trial was now above a Year ago; and they 


conelude prout patet per Record in the Old-Baily, whereas 


by an Act of Parliament all the Records of Gaol Delivery 
are to be removed into the Exchequer, into the Cuſtody of the 


1 1 5 
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Treaſurer; and tho a Record be not local in itſelf, yet if 


they plcad it in a certain Place we may traverſe it. 

hlt: Suppoſe they do not remove the Record, ſhall that 
turn to the Prejudice of another? And that Act of which 
vou ſpeak is grown obſolete, for indeed they do for the 
molt part remove them into this Court; and if you pleaded 
Nel ticl Record, a Certiorari would go to the Judges of 
Gaol-Delivery; and it they did not certify a Record, then 
it were for your Advantage. And he remembred a Caſe of 
Appeal, where the Appellee pleaded a falſe Addition in A- 
bitement, ig. that he was an Inhabitant of A. abſque hoc, 
that he was an Inhabitant at B. as it was laid, and he was 
order'd to anſwer over to the Charge; and tho' he might 
have pleaded a Conviction of Manſlaughter, and Allowance 
of Ciergy, yet to lie open to the Appeal he pleaded Not 
guilty. And it came to Trial on both Iſſues; and as to the 
llue of Not guilty, he was found guilty of Manſlaughter; 


and the otiier found ſpecially, that the Appellee was acciden- 
tally at B. and not otherwiſe an Inhabitant there; and fo 


the Queſtion was, whether he could be faid to be an In- 


habitant at PB. but that Point never received any Determi- 


nation; but the conſtant Practice is to lay him an Inhabitant 


where the Fact is committed. And in Favour of Life he 


may plead a ſpecial Matter in Bar, and Not guilty too; but 
for Expedition's Sake, if he plead in Abatement, the Court 
will make him plead in Bar beſides; and the being of Oyer of 
the Writ, makes it Part of the Record. And per totam Cur”, 
the Conviction of Manſlaughter and Clergy is a good Bar 
of the Appeal, without Diſpute ; but the only Doubt is, 
whether we ſhall give Judgment cn the Writ, or on the Plea 
in Bar; for if we give it on the Bar, and the Writ be 
intuficicent, our Judgment will avail nothing, according to 
Faix's Cafe, 4 Co. for it will be no more than an Acquittal 
upon a bad Writ, and then they may arraign him again; 
and tho Fauxs Cafe be after Verdict, and this upon a De- 
murrer, that makes no Difference. But per Hat; if Faux s 
Caſe were res integra, it would deferve Conſideration. 

And at another Day, per Cur, Holt delivering their O 
pinion; We all agree that Judgment final ought to be 


8 


Tho the W. it 
be bad by 


given: For, tho clearly the Writ is bad for want of fifteen Chief, the ad. 
Days between the Teſte and Return, fo as if Non eff invent. ge i dall. 


had been returned, and the Defendant ſued to an Outlawry, 
it had been erroncous ; yet lince he appeared to it, and plead- 
ed in Chief, he has loſt that Advantage; for the Reaſon why 
there ought to be fiſteen Days between the Teſte and Re- 

turn 


4572 
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Vide 1 Vent. 


turn appears upon Conſideration of the Statute of ;4cic,; 
ſuper chartas, c. 5. 2 Inſt. 567. by which Statute it is ne. 
ceflary there ſhould be fifteen Days between the Teſte any 
Return of Writs; and thus it was anciently, for they com- 
ted one might travel twenty Miles a Day, and therefore 
they held fifteen Days Journey ſufficient to come from an 
Part in Eugland, and for this a Day's Journcy was called 
Dieta. Brit. lib. J. 1 0 5, C 138. And the Reaſon was 
that Party might have ſufficient 'Time to appear and pr. 
pare an Anſwer; and if the Proceſs was too ſtreight, it was 
erroneous ; but if the Defendant, by appearing and pleadirg 
in Chief, diſpenſes with this Favour, he may, and ther 


make the Writ good. 9 Ed. 4. 18. 12 Ed. 4. 11. Kei. F. 


upon a Fine wanted the due Number of Days between the 
Teſte and Return, and that Writ did partake of the Na- 
ture of a Real Action; yet if Party appear'd and pleaded to 

it, it made it good. If Writ of Covenant to levy a Fine 
want fifteen Days between the Teſte and Return, yet if 
Party appcar, and Fine be levied, it is good. This indeed 
has been after queſtioned by ſome Judges, but was adjudged | 
to be a ſtated Doctrine, and needs no new Settlement; for if 
the Defendant appears and anſwers, without taking Advan- 
tage of this Fault of the Writ, as if it were in Afize, and 


he not attach'd fifteen Days before, the Fault of the Writ 


is thereby cured. Et fic per Cur Fad. pro De/endente upon 
tne Plea in Bar. | 

Notwithſtanding the Appellant's Counſel moved inftarter 
for Leave to charge the Defendant in Cuſtody of Marſhal, 


the judgment being in Bar upon a bad Writ, according to 


Vaux's Caſe, 4 Co. at which the Court was very angry, for 


it was to arraign their Judgment to their Face, but ſaid they 


Clerk not to 
be burnt in 


18 El. c. 7. 


could not help it; and the Motion was granted, but materia 
dormi pit. 

Note; Holt occaſionally in this Caſe ſaid, that a Clerk in 
Orders, upon his having his Clergy, ſhall not be burnt in the 
Hand; and none could have the Benefit of his Clergy twice 
except a Clerk. In all Caſes before 18 El. where Clerk 


bad Clergy, he was delivered to the Ordinary, but in no 


Caſe fince. And where one in Orders has his Clergy, there 
ought to be a ſpecial Entry made why he was not burnt in 


-the Hand; and if he be Clerk in Orders, or not, is triable by 


his Ordination. And if a Clerk ſhew his Ordination, he 

need not have the Book, becauſe it is preſumed a Clerk in 

Orders can read. And in the Time of Ed. 3. Clergy was 

denied to one not having Fabitum et tonſuram. by 
I a 
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pr 1 Id. 6. c. 12. h 14. Peers to have Benefit of Clergy 
«tout burning in the Hand, tho cannot read. 


Anonymus. 


hither by Cer2zorart ; and upon the Removal the Plain- r 


ur changed his Declaration. Per Cu”: That cannot be. Cerneun, the 
for whatever is below ought to be now here. And if one — 
remove a Replevin by Recordare hither, and declares for can 
If; than he took, the Defendant muſt avow for them, und 
alſo for what he has not declared on; and if he has Return, 
he ſhall have it for all. And if one replevies Part of the 
Goods taken, the other ſhall avow for them and the reſt 
alſo, and have Return if his Avowry go for him for all. And 3 Mod. 5s. 
this Certiorari removes the Pledges below, fo as Sci. Fa. 
may go againſt them. And the Entry here above, in this Ame p. 430. 
Cafe of Removal of Replevin by Plaint, ought not to be of a 
Fmmonitus fait, as upon an Original, but as of a Cauſe re- 
moved. 


R haber by Plaint in an inferiour Court was removed On Remoral 


Dominus Rex verſus Ford. 


| TE was convicted in a Summary Way on the Statute of Convigion for 
Deer-ſtealing. To which it was objected, 1/f, That it Deer- Healing 
did not appear on the Record, that the Defendant had any 
Notice to come and make his Defence; and citatio eſt de 
jure naturali, that none be convicted without an Opportunity 
of making Defence; quod Cur conce ſit. But this being by 
Perſons by Law intruſted with the Adminiſtration of Juſtice, 
we will intend they have proceeded regularly and legally, 
if the Contrary appear not. 2d/y, Not ſhewed to be the 
Offence defcribed by the Statute ; for it is not ſaid that Deer 
were uſually kept there for ten Years before. Per Cur: If 
that be notorioufly known, it need not to be aver'd. 3dly, 
It is faid we kill'd the Deer, without Conſent of the Owner, 
on fuch a Day; ſo they tie up the Want of Conſent to the 
Day, and that is ill, for the Conſent might have been given 
the Day before to kill the Deer the next Day, and then it 
would be a lawfut Killing, tho' in Strictneſs without the 
Owner's Conf. nt on that Day. But per Cur; a Content to 
Day to kill a Deer any Day for a Month, is a Conſent for 
every Day till it be executed or revoked, which cannot oy 
312 — 8 
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Rule to Re- 
turn a Writ, 
not to High 
Sheriff. 


Ante p. 340. 


real Record 


not removed 


from thence. 


— . 


till Notice. Laſtly, It was moved to ſtay the Affirming th 
Conviction, becauſe there was an Information for Perjur; 4 
gainſt the Witneſs on whoſe Oath it was, till that « ng 
tried. Sed nibilominns it was confirmed. 


Kilderton verſus Wilkenſor. 


N Under-Sheriff return d a Fi. Fici, and a FVendiricn; 
Icon ſued out, after two or three Rules upou the 
Sheriff to make a Return, and Failure therein; an Attachment 
was granted againſt him; the Court declaring they aever 
would grant it againſt the High- Sheriff for not returning the 
Writ. And ſuch a Rule the ſame Term in the like Caſo 
againſt the Under - Sher iff of Tork. 


Pocock verſus Thornicroft. 


Eave was granted to file an Information againſt the De 
fendant for inveigling away the Plaintiff's Wife, and 


| procuring Merchants and "Tradeſmen to fell her Goods, in 


order to ſaddle the Husband with the Dobt, agreeing with 
th. Seller to deliver him the Goods again. Note; A Wite 
ſhail be admitted to ſwear the Peace againſt her Husband, 
becauſe a Matter concerning her Perſon. 


Per Cur : When a Cauſe is removed from London, tho 
"yl Record is never removed, becauſe they expect a Pro- 
MS. -- 


Per Cur': One has four Days to move in Arreſt of Judg- 


ment after the coming in of the Poſtea; but Defendant at 


his Peril muſt watch its coming in. 


Maſon verſus Atherbury. 


ILIE gave a Bond for his true Impriſonment, and after 


eſcaped, and the Marſhal affigns the Bond to thc 
Plaintiff, who ſucs it to Judgment; the Obligee brings in 
the original Defendant, and the Marſhal accepts him; and 
per Cur”, he by the Acceptance has diſpenſed with the For 


feiture of the Bond. 


A Per 
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Per Cr” If Juſtices of one County make an Order for 
the Removal of a x Perſon into another County, the 
Appeal belongs to the Juſtices of the County where the 
Order was made. And if Orders be removed hither, and 
before it be quaſh'd the Juſtices make a new Order, it is a 
Contempt; and the Order is not quaſh'd till a Rule be 
ab{oiute. e 


Thorp verſus Thorp. 


4 


Rror from Common Pleas of a Judgment in Caſe, where- att. 1717 
L in the Plaintiff declared, that the Defendant had and » Vent. 177. 


bed of him, by Way of Mortgage, two Cloſes of Copyhold- 


214. 
Condition 


Lands; and that there was a Diſcourſe between them con- precedent. 


cerning the Plaintiff's Releating his Equity of Redemption 


therein to the Defendant, and concerning divers Sums of 


Money due from the Plaintiff to the Defendant upon the ſaid 


Mortgage; upon which the Plaintiff did agree with the De- 
fendant that he would releaſe to him the ſaid Equity of 
R-d-mption, in Conſideration of which the Defendant did 
agree with the Plaintiff to pay him ſeven Pounds above all 
that was due; and that, in Conſideration that the Plaintiff pro- 
miſed the Defendant to perform all of his Side, the Defen- 
dant promiſed the Plaintiff to perform of his Side; and avers 
that he did perform all on his, the Plaintiff's Side, but that 
the Defendant paid one Pound ſeven Shillings of the ſaid 
{even Pounds, and no more, (Fc. 

To this the Defendant pleads in Bar, that long after the 
Promiſe, gig. 29 July 1694, the Plaintiff did, by Indenture 
made between him and the Defendant, releaſe to the De- 


fondant all Manner of Actions, Suits, Debts, Duties, Sum 


and Sums of Moncy, and all Demands whatſoever, which 
ever he had, or he, his Heirs, Executors or Aſſigns ever ſhould 
have, for or by Reaſon of any Thing, Matter or Demand 
whatſocver. Upon Oyer of this Deed of Releaſe, it did re- 
cite the faid Mortgage, and releaſed all Proviſoes therein, 
and all his Eſtate, Right, Title and Intereſt in the ſaid 
Cloſe, both in Law and Equity; and then follows the fore- 
Soing Clauſe. And upon this the Plaintiff demurrs, and 
Judgment for the Plaintiff in C. B. 


Cowzper for the Plaintiff in Error objected to the Declara- 


tion, I hat the Conſideration ſet forth in it was not ſafficient 
to ſupport a Promiſe; for tho Equity of Redemption be a 


Thing 


— — 
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Thing pretty well known, and for the moſt part valuable. 
yet ſome may be not of any Value, and this may be ct 
them; and therefore it was neceſſary to ſhew that it was 
of ſome Value; and for an Example of an Equity of Re. 
demption without Value, he put this Cafe: If Mortgage 
be till ſo much Money be raiſed by Mortgagee out of the 
Profits; here the Mortgager has an Equity of redeeming by 
Payment of the Money and Charges, and yet it is of no 
Value to the other to have it releaſed; but to the Contraly | 
the Redemption there would be rather a Benefit to him. 
Alfo he objected, That it did not appear by the Coun | 
that the Mortgage was forfeited, and then the Plaintiff hag 
no Equity of Redemption. Ergo no Conſideration for the 
Promiſe, Ergo, Gc. Vide 2 Saund. 136. Style 248. 
Then the Plea in Bar is good, for the Releaſe is full in 
Words, and ſubſequent to the Promiſe. But fay they, the 
Money was to be paid in Conſideration of the Releaſe; 
therefore the Releaſe, which created the Duty, cannot iz 
eodem inftanti extinguiſh it. To this I anſwer, That the 
Payment of the Money does not ariſe from the Releaſe, but 
from the Promiſe; and the Promiſe, and not the Relecaſe, 
being the Conſideration of the Debt, Action lies upon the 
mutual Promiſes before the Relcaſe. Ergo the Releaſe 
comes after the Cauſe of Action, and conſequently deſtroys 
it. March 75. Where Promiſes are their own mutual Con- 
ſiderations, there needs no Performance to ſupport the Ac- 
tion. Hob. 88. In Conſideration that Plaintiff promiſed to 
deliver the Defendant a Cow, the Defendant promiſed the 
Plaintiff fifty Shillings; in an Action for the Money there 
needs no Averment of Delivery of the Cow, or vice ver{u. 
Cr. El. 343. Declaration, That in Conſideration 4. was 
indebted to B. by Bills, and that he promiſed to deliver 
him up the Bills, he promiſed to give him good Security 
by Bond for the Money, and avers the Delivery of the Bills; 
the Defendant traverſes the Delivery, and on Demurrer 
adjudg'd againſt him, becauſe not material; and it was 
not the Conſideration of the Aſſampſit, but the Promiſe to 
deliver was it. Cro. El. 704. famile. 
But Cro. El. 889. The Promiſe is, ſuper ſolutionem of ſuch 
a Sum, to do, (Fc. therefore the Thing not demandable be- 
fore Payment. So is Cro. Ca. 19. D 
So that if here the Cauſe of Action did ariſe upon the 
Promiſe before any Releaſe made, the Releaſe ſubſequent 
clearly diſcharges it; ſecus not if there were no more in 
ee 


And 


—— 
_—_— — 
— — 
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Ir if the Releaſe * what gives them Cauſe of Action, 
- 1 ey ſhouid ſhew a Releaſe made, or a Tender of it; 
and vet ge 3 as here, that they hare performed all 
t ther Side 
gf is objected, that altho' an Action had accrued to Vive 1 And. 
the Via immediately upon the Promiſe, yet this Re- 6 
leaſe d ald not difch: arge it; for that the Releaſe ſhall be ie. 182. 
taken according to the Intent of the Parties, which WAS g Fd. 5,4 
only to diſcharg e the Equity of Redemption ; and the ge - Ro. Ab. 39; 
metal Words of it ſhall be reſtrained and qualified by the — _ 


going ſpecial Words. „ 1 


Jute. After releating the Equity of Redemption by ex- Hob. 275. 
pref, Words, there are in the ſelf ſame Clauſe general 
Word, of all Actions and Demands, which I agree are qua- 
lited by the ſpecial Words and Intent of the Partics. And 
then comes the Clauſe in Queſtion, diſtinctly and ſeparately 
tom the firſt, relcaſing all Actions and Demands ; and this 
Clauſe would be 2 if they be applicd to the 
firſt ; becauſe the firſt gencral Clauſe in it ſelf to 
ſerre it as a Wall or Mantis and fo ſtands in no need of 
any more. 2 Rol. Ab. 489. The general Words, that are re- 
{rained by the ſpecial Words, are Part of the fame Clauſe 
and Sentence, and not, as here, diſtin& and ſeparate. 3 Mod. 
77, And ſuppoſe A. recited in a Deed, that whereas B. 
owes him 10 J. and releaſes thereby the ſaid 10 J. and all Ac- 
tions and Demands; and further proceeds, and releaſes him 
all Debts, Duties, Actions and Demands; would this laſt 
Cuhauſe be rather intirely rejected, than extended to any 
Thing but the 10 .? and upon this Diverſity, Hetley 9 & 15. 
Anbrz's Caſe is diſtinguiſhable from the preſent Caſe. 

Cheſhire cont. As to the Want of averring that we have 
made a Releaſe, they in their Re — ſhew that we 
have done it, and ſet it forth, and — ſupplies that Defect, 
if any; for m: any Times the Fault of ä Tenor may 
be belp d by the Defendant's Plea; as the Want of a Veune 
by Pleading a Releaſe. Cr. El. 68. "Debt upon a Bond, and 
it did appear by the Bond, that the Day of f Payment was 
not yet come. Defendant pleaded a Releaſe, and found a- 
$ainſt him, and Plaintift had Judgment, for that by by Plead- 
ing the Releaſe he waved the other Advantage; and 9 Ed. 
4. ——, there cited; Debt by Executor, Defendant pleaded 
the Teſtator had made two and that one of 
them releaſed to him; and Iſſue thereupon found for the 
Plaintiff, who had ] udgment, Ay the Defendant * 

6 te 


n 
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been put of the other Side, it did appear 
there was nothing of Value, or any Pain or Trouble to the 


enn 


abated the Action; becauſe he waved that Advanta 
his Plea. 3 Cr. 111. 2 Keb. 766. 1 int. 113, 156, 
And this Court will take Notice what an Equiry of Re. 
demption is, as well as a Court of Equity, of Truſts ard 
Mortgages. 4 Leon. 225. 1 Tent. 41. That the Court will 
take Notice of an equitable Conſideration; and we nee 


ge by 


not ſhew what our Equity of Redemption was, or how 


created. For 1/f, they requeſted we ſhould releaſe ſuch 3 
Thing to them; and it cannot be imagined they would 4 
ſo, if we had none. Indeed, if it had appeared to the Court 
that our Equity was of no Value, it would have been the 
ſtronger againſt us; tho even fo, there being ſomething by 
be done by us, that would be a Trouble to us, it would have 
been a good Conſideration of a Promiſe. And if, in the Caſe 
quoted out of Saunders, the Heir had recited, that he was 
bound by the Bond, the Court would intend it fo, and 
give Judgment againſt him. And in all the Caſes, that have 
to the Court, that 


Plaintiff, to be the Conſideration of the Promiſe; and there 


is a Diverſity between a 'Thing's appearing not to be valu- 


able, and its not appearing to be valuable ; for a Recital 
of it will help it in the one Caſe, but not in the other. 
Raym. 19. To make a Promiſe good, the one Party, is. 
he that does promiſe, ought to have ſome Charge or Trouble 
by the Performance, or the other ſome Advantage. 
And the Words of Releaſe are not ſufficient to diſcharge 
the Promiſe, becauſe it was not in Demand at the Time of 
the Releaſe; for the Releaſe was a Condition precedent, 
the Demand did ariſe to the Plaintiff; and there- 


whereupon 
vide .Er. fore the Releaſe could not deſtroy that to which it gave 
19 H. 6. 62. Birth 


But ſuppoſe an Action did ariſe 
miſes, yet each Party had a reaſonable Time to perform; 
and perhaps each had Time for his Life, if not haſtened 
by Requeſt, and neither is alledged here. Indeed the Pro- 
miſe, as ſoon as made, was releaſable by the Word Pro- 
miſe, but not by the Words Arion or Demand, at lealt till 
a convenient Time after; which is not alledged to have been 
between the Promiſe and Releaſe. 
And it is not abſolutely neceſſary the Words inſiſted on 


upon the mutual Pro- 


in this Releaſe muſt be rejected as fruitleſs, without they 


are extended to releaſe this Demand; for it may be, the 


Mortgagee might be accountable to the Mortgagor for * 
— | | 0 
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of the Profits of the Lands, which might be releaſed by 
the Words. 
It: A Releaſe of an Equity of Redemption is a good Releaſe of an 
Conſideration for a Promiſe; and we can take Notice of an Lquiy of Re- 
Equity of Redemption, and that it is a valuable Thing. god Conf.“ 
But ſuppoſe it were not a Thing valuable, and the Caſe deration of & 
were this; A. is poſſeſſed of Black- 4cre, to which Z. has Pomige. 
no Manner of Right, and A. deſires B. to releaſe him all 
his Right to Black- Acre, and promiſes him, in Conſideration 
thereof, to pay him ſo much Money, ſure this is a good 
Conſideration, and a good Promiſe, for it puts 4. to the 
Trouble of making a Releaſe ; then where the doing a Thing where the > 
will be a good Conſideration, a Promiſe to do that Thing doing a Thing 
will be ſo too; and tho the Want of Averment, that a Re- Cg good 
leaſe was made, would have been bad, if demurred to, the Promite of 
yet it is now help'd by going over and Pleading. If one doing it wilt | 
_ covenants to do ſeveral Things in a certain Deed agreed * 
and in the End binds himſelf in a Penalty for ſo doing, and 
Debt is brought for the Penalty, and ſhews generally, that 
he has done nothing of what is agreed on; this would be 
bad on Demurrer, but a Plea over cures it. So if one co- 
venants, that if J. S. does ſuch and ſuch Things, that he 
will pay him ſo much Money, J. S. brings Action, and ſays 
generally that he performed all the Things; this would be 
bad on Demurrer, but cureable by pleading over. Indeed, 
this being a general diſtinct Clauſe ſeems to diverſify this 
Caſe from all the Cafes before put, where the general 
Words, reſtrain'd by the precedent particular ones, are in the 
_ fame Clauſe with the Particulars. 
And at another Day this Term, after great Conſideration, 
the whole Court came to one Reſolution, which was thus 
delivered by Hott : : . | 
We all agree, that the Promiſe was not diſcharged by- 
this Releaſe. It was urged at the Bar by Mr. Cowper, that gejeac will 
if the Plaintiff might have founded an Action upon the mu- bar an Afton 
tual Promiſe and A t, before any Performance on his l Pranke, 
, Fn this Relcaſe wound have pores Thaw: . 
were the Caſe. And by * Reaſon, if he could not 
bring an Action before ſuch Time as he had made a Re- 
leaſe, there is no Colour for the Releaſe to bar him; for 
till he makes the Releaſe in this Caſe, if he has no Title 
to the 71. then till Releaſe there is no Right of Action; 
and then they do not lie in Demand till Releaſe ; and that 
a Releaſe of all Demands will not releaſe a Thing that does 


not 
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Releaſe of all not lie in Demand at that Time, ide 2 Cy. 171. 5 Co. Hoc, 
Demands *ill Caſe. A Releaſe to Bail in the King's Bench before Jude- 
Thing. which ment againſt the Principal, not good; becauſe till then the 
ar ene Cauſe of Action is incertain, and therefore not demandable. 
not demand- So the whole Queſtion will be here, whether the Plains 
able. could have an Action before the Releaſe. And as to that 
it has been urged, that in this Caſe there were mutual Pro. 

miſes, and the one Promiſe is the Confideration of the o- 

ther; and that then he that brings the Action needs not aver 

any Performance of his Side; and this likewiſe would be x 

ti ue and neceflary Conſequence, if the Premiſſes were try:. 

But where the one Promiſe is the Conſideration of the o. 

ther, and where the Performance, and not the Promif, is 

it, is to be gathered from the Words and Nature of the A- 
grcement, and depends intirely there upon; for if in this Cafe 

there were a politive Promite, that one ſhould releaſe hi; 
Equity of Redemption, and on the other Side, that the o- 

ther would pay 7/. then the one might bring his Action, 

without any Averment of Performance; but this Agreement 

is not ſo; but that the Plaintiff ſhould releaſe his Equity of 
ERedemption, in Conſideratien whereof the Defendant was 
Where the to pay him 71. ſo that the Releaſe is the Conſideration, and 
Promiſe g therefore being 9 a Condition precedent, which 
Condition | gate muſt be averred. And whereas there ſeems to be a Variance 
cedent in the Books upon this Learning, it will be fit on this Occa- 
ſion to ſettle it; and I agree the Caſe in Hob.gs. to be good 

Law; for there is a poſitive Agreement that one ſhall deli- 

ver a Cow to the other, and that the other ſhall give him 

ſo much Money, and therefore the Action lies for either 

If one is to Side, without Performance of bis Promiſe; but if by the Aa- 
coz Thing grecment 4. were to deliver B. a Cow, and that for it B. 
other Thing were to deliver him a Horſe, there the Delivery of tlie 
is to be done, Cow would be a Condition precedent, and therefore ought 
— to be performed before 4. can bring his Action; and upcn 
8 this Diverſity the Books are reconcilable. 15 H. 7. 10. pl. 17. It 
A. covenant with B. to ſerve him for a Year, and B. cove- 
nant with J. to pay him 101. there 4. ſhall maintain an 
Action for the 10 J. before any Service; but if B. had co. 
venanted to pay 100. for the ſaid Service, there 4. cud 
not maintain an Action for the Money before the Service 
performed. And there is great Reaſon for this Diverl!'y, 
for when one promiſes, agrees, or covenants to do one Thing 
for another, there is no Reaſon he ſhould be obliged * 
do it, till that Thing, for which he promiſed to do it, de 
done; and the Word for is a Condition precedent * 
9 aſes, 


—_—_—— 
— 


r or. @ 


(dee But upon this Head fome Diverſitics are to be ob- 

ſerved. 
1, If there be a Day {ct for the Payment of Money, or But if it be to 

doing the Thing which one promiſes, agrees, or covenants to 8 

do, tor another Thing, and that Diy happens to incur be- W wg 

fore the Time the Thing for which the Promiſe, Agrec- ther is to be 

ment, or covenant is made, is to be performed by the Te— _ _w_ 

nor of the Agreement; there, tho the Words be, that the — 

Party ſhall pay the Money, or do the "Thing for ſuch a Paries muſt 

Thing, or in Conſide tation of ſuch a Thins, after the Day you =_ 

;s palt the other ſhall have an Action for the Money, or o- 

ther Thing; altho' the "Thing, for which the Promiſe, A- 

ercement, or Covenant was made, be not pertormed ; for it 

would be repugnant there to make it a Condition precedent ; 

and therefore they are in that Caſe left to mutual Reme- 

dies, on which, by the expreſs Words of the Agreement, 

they have depended. Fide 48 Fd. 3. 2. 3. cited in Ughtred's 

Cafe, 7 Co. where the Diverſity is taken, when there are 

mutual Remedies, and not ; it is thus put in that Book : 

Sir R. P. covenants with Sir R. J. to ſerve him with three 

Eſquires in the Wars of France; Sir R. TJ. covenants, in 

Conlideration of thoſe Services, to pay him fo much Mo- 

ney; and there it is ſaid, Action will lic for the Money with- 

out any Services performed. But if you look into the Book 

at large, you will find it was upon the Diverſity which I 

have taken; for the Caſe in 48 Fd. 3. is, R. P. covenants 

with R. T. to ſerve him with three Efquires in the Wars of 

France, and R. T. covenanted with him to pay him fo much 

Moncy for the Service; and it was further agrecd, that 

twenty Marks of the Money ſhould be paid in Euglaud, at 

a Day certain, before they went for Frauce, and the reſt by 
uuterly Payments, which might likewife incur before 
Service. And upon Action brought by Sir R. P. it 

was objected, that the Service was not performed; but 

there was no Room for that Objection upon the Diver- 

lity which 1 have taken; the Money, by the Agreement, 

being made payable at a Day certain, before the Ser- 

vice was to have been performed. 1 Fent. 147. Covenant, 

that in Cafe 7. would let B. injoy Land for a certain Term 

of Years, for the Injoyment he would pay him fo much 

Money before the Expiration of the Years. 3 Leo. 156. Co- 

venant to pay ſo much Money, the other making him a good 

Eſtate in ſuch Lands; held the making the Eſtate to be a 

Condition precedent, and therefore to be averred. 1 Saund. 

319. is upon the ſame Diverſity : An Agreement was to let 

6-Þ----- .... a Houſe 


—_ 
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a Houſe to the Plaintiff, with certain brewing Veſſels; plain. 
tiff covenants to pay ſo much Money for it before Midlum- 
mer-Day ; and here, becauſe a Day certain was appointed 
for the Payment, tho' no Aſſurance was made of the Houſc 
Cc. yet an Action lay for the Money. If 4. covenants to make 
an Aſſurance of Lands to B. who covenants to pay him 
10l. in Conſideration thereof; there he is not bound to pa 
the Money before the Aſſurance made; but if he had oo 
venanted to pay the Money, in Conſideration of the Cove. 
nant to make the Aſſurance, he would be liable to an Ac. 
tion immediately. 

Where it is a 2alp, If there be a Day for the Payment of the Money: 
Condition pie. or doing of other Act for another, and that Day is to be 
cecent, the after the Performance of the Thing for which the Promiſe, 
di o Oc. was made, there, if the Agreement be to pay the Mo. 
maintain an ney, or do other Thing, (for) or (iz Conſideration), or ſuch 
— other Words that would make a Condition precedent, there 
ſuch Things, for the doing or performing of which the other 

agrees to pay the Money, or do other Thing, muſt be a- 

verr'd, to maintain an Action; and for this Sir JF. Jones 318. 

»The Executor of 4. brought an Action of the Caſe againſt 

J. declaring, that in Conſideration A. in his Life-time did 
promiſe to aſſure certain Lands to B. before Mich. next, 

B. promiſed to pay him ſo much Money for the Land; ſo 
the Aſſurance was to be made before Michaelmas, and the 

Money was to be paid for the Land, and conſequently after 
Mich. for J. had Time till Mich. to make the Aſſurance; 
and becauſe the Aſſurance was to have been made firſt, and 
the Money by the Agreement to be paid for the Land, tho 
there were mutual Promiſes; yet it was adjudged the Ac- 
tion would not lie for the Money, without making the Af- 
ſurance firſt, This Caſe, as it is there reported, is intricate, 
and requires Conſideration to make this Conſtruction upon 
it; but upon Examination it is a full Authority in Point. 
Dy. 76. pl. 3. A. agrees to deliver Z. a Hawk at Midſummer, 

for which he agrees to pay him a Horſe at Mich. there if a 
Hawk be not delivered at Midſummer, there ſhall be no 
Horſe delivered at Mich. nor any Remedy for it. 

| Uzhired's Cafe has afforded a Ground for a Variety of O- 
pinions upon this Queſtion; but ſuch, as ſeem againſt theſe Di- 
verſities laid down by me, ſhall receive a full Anſwer; and 
in 1 Rol. Ab. 414. arc ſeveral Cafes which have been urged 

_ againſt me; the firſt is ſaid to have been Mich. 7 Jac. and 
it was a Charter partite between 4. and B. by which 4. co- 
venants to go a Voyage, and take in ſeveral Ladings 2 

4 - | | ver; 
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reral Ports beyond the Seas, and return with them home; 


. covenants to pay 4. for all that Voyage 147 J. at a Day, 
ehether alter 07” berore the F'opage ts [tt 112 Doubt by tbe 


Pork. And there it was adjudged, there might have an Ac- 


tion lain for the Money, without Averment of Performance 
of the Voyage; and this feems an Authority in Point againſt 


me: But firſt, it does not appear there but that the Day of 


Piyment was before the Voyage performed; but a full An- 
ſer to it is, that there was a Writ of Error brought, and 


that Judgment reverſed for Want of an Averment. Vide 


3 Bull. 147. Rolle reports the Judgment in the Common 
Pleas 7 Zac. but it ſeems had not ſeen the Reverſal thereof, 
which was 9 Fac. two Years after, as it is in Bulſerode; 
where it is adjudged, that pro tota trangſretatione is a Con- 
dition precedent, and that its being in mutual Covenants 


makes no Alteration. - 


Then there is 1 Rol. Ab. 415. faid to be AI. 15 C. 1. and it 
ſeems alſo againſt me in Point; there were Articles of Agree- 
ment made by J. in Behalf of B. of the one Part, and C. of 
the other Part; wherein it was covenanted by 4. that B. for 
Conlideration hereafter expreſſed, ſhould convey certain Lands 
to C. C. on his Part, for the Conlideration aforeſaid, cove- 
nanted to pay B. 166 J. and it was adjudged that the aſſu- 


ring the Land was not a Condition precedent. But this Caſe 


does not come up to ours; for there is an expreſs Covenant, 
that (for Conſideration hereafter expreſſed) N. would con- 


vey to C. and C. (upon Conſideration aforeſaid) covenants 


to pay the Money ; and that muſt be for as much as 4. 
hath covenanted that B. ſhould aſſure Lands for Conſidera- 


tion hereafter mentioned, that is, that B. hath covenanted 
to pay ſo much Money; for it is pro conſideratione prædidta; 


and the Qu-ſtion is, what is meant by the Words (pro con- 


fideratione præd,) it is not ſaid, for Conſideration of Convey- 


ance of the Land, but fro confideratione pred”, which muſt 


be underſtood, in Conſideration of the Agreement that B. vide 1 Vent. 
mould convey, (5c. for the one covenants for Conſideration 41. 


hereafter mentioned, which muſt be the Covenant for Pay- 


ment of the Money ; and the other covenants for Confidera- 
tion aforeſaid, which muſt be that 4. covenanted that B. 
ſhould convey. | 

But I muſt needs ſay there is another home Caſe; it was 
alſo in the Time of King Ch. 1. and it was on mutual Pro- 


miſes to ſtand to an Award between A. and B. and laid in 
Conſideration A. on his Part did promiſe to ſtand to the 


Award, B. on his Part did promiſe to ſtand to it; and the ef 
OM ward 
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ward was made that 4. ſhould pay B. 10 J. in Conſideration 
whereof B. ſhould enter into an Obligation to releaſe unto 
A. all Actions; A. brings an Action againſt B. for not en- 
tering into the Obligation according to the Award, and he 
did aver, that he had done all on his Part, but that B. had 
not entered into the Obligation; and the Exception was ta. 
ken, that there was no Averment of the Payment of the 10} 
in Conſideration whereof he was to have entered into the 
Bond; but it was faid, there needed no Averment; and this 


is full againſt me. But Rolle himſelf there ſays the Court 


were divided. And 1 Cr. 384. gives a quite contrary Report 


of the Caſe, and ſays, Jones and Berkely held it a Condi- 


tion precedent, againſt Croke ; fo I rather believe Croke, who 


was one of the Judges, and tells you himſelf was of a con- 


trary Opinion. And as to Hes Caſe, which is alſo in 1 


Kol. Ab. ubi ſupra, it is reported 1 Cr. 433. and it has no ſuch 


Point in it. Theſe Authorities therefore are well anſwered. 
There are ſome other ſcattered Authorities, in the Books, 
of this Kind. But let us now fee the Reafon of the Thing. 
What is the Reaſon that mutual Promiſes ſhall bear an Ac- 
tion without Performance? One's Bargain is to be perform'd 
according as he makes it. If he makes a Bargain, and relies 
on the other's Covenant or Promiſe to have what he would 
have done to him, it is his own Fault: If the Agreement be, 
that 4. ſhall have the Horſe of B. and 4. agrees that B. ſhall 
have his Money, they may make it ſo; and then there needs 
no Averment of Performance to maintain an Action on either 
Side; but if it appear by the Agreement, that the plain In- 
tent of either Party was to have the Thing to be done to him 
perform'd, before his doing what he undertakes of his Side, 
it muſt be then averred. As where a Man agrees to give 
fo much Money for a Horſe, it is plain he meant to have 
the Horſe firſt, and therefore he ſays the Money ſhall be gi- 
ven for the Horſe. And it would be very dangerous to make 
every curſory Agreement of Parties to amount to mutual 
Promiſes, to bear an Action without Averment of Perfor- 


| mance: And therefore if two meet, and the one has a 


Horſe to fell, and the other would buy one, and they a- 
gree on the Price, and then part without any Earneſt, or 


reducing the Matter ſolemnly into Writing, there, tho 


there be no Words of Condition precedent, ſuch curſory 

Agreement ought not to be admitted as Evidence of a mu- 

tual Agreement; and it ought not to paſs for a Contract, 

but rather for a bare Communication. Fide Dy. 39,— 24. 

Style 32. But if there be a ſolemn Tranſaction, as Woe 
4 
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as that 4. would deliver his Horſe to B. and no Time ap- 
pointed, and that B. ſhould pay fo much Money to 4. there, 
iF there be not the Word (for) or other Words of Condi- 
tion precedent, a mutual Action will lic, without Averment 
of Performance ; but if it be only a Diſcourſe, without the 
Solemnity of Writing, Earneſt, Oc. it ought not be allowed. 
'Chere is a Caſe in 2 Mod. 33. In 4ſſumpſir, the Plaintiff 
declared, that in Conſideration that he promiſed to aſſign 
to the Defendant his Intereſt in certain Land, the Defendant 
omiſed to pay him proinde fo much Money, and averred that 
> offer'd to aſhgn the Intcreſt ; but that Matter being not well 
pleaded, the Queſtion was, whether it was neceſſary to aver 
Performance; and held, on the Reaſon of Ughtred's Caſe, 
that it was not. And this will be a Light to the Reaſons of 
North and Mild there. Vide Style 186. Covenants were be- 
tween 4. and B. that 4. ſhould bring 500 Soldiers to ſuch 
a Place, by a Day certain, to be tranſported ; and that B. 
ſhould attend there then with Ships to tranſport them, and 
both Parties fail'd ; and the Queſtion was, whether, tho' 4. 
had brought no Soldiers, B. had broke his Covenant, in not 
being ready with Ships; and held, that B. had broke his Co- 
venant, tho' . had not brought the Soldiers. But this dit- 
fers from our Caſe; for there are two diſtinct Acts to be 
done, one is to be ready with the Soldiers, and the other 
with Ships; and the Performance of the one docs not de- 
pend upon the other; the doing of the one is not the Re- 
ward for the doing of the other; but they are diſtinct Acts, 
and each Party to do his Part; there was alſo a Day ap- 
pointed. And this is not a hard Cafe, for they are mutual 
Ads not depending the one on the other. But in our Cafe, 
the Money was to be paid for the Releaſe; and a vaſt Diffe- 
rence. And the 7 J. being not to be paid in Conſideration of 
making the Releaſe, the Words in Confideration make a 
Condition precedent, which till performed does not intitle 
the Plaintiff to Action. Then the 7 /. were not demandable 
here, and conſequently not difchargeable by the general Re- 
leaſe of all Demands. — f 
Another Objection was, that the Plaintiff had not averr'd 
4 Relcafe given, or tender'd by him, as he ought to have 
done. But here ſufficient app-ars that it was done; for 


be avers Performance of all that was to be done on his 1 Iaſt. 147. 


dide; and that general Averment, tho' informal, and beſides 
wants Time and Place, for which it had been bad on De- 


murrer, is help'd by the Defendant's paſſing it over and plead- 1 Vent 147 


ing 1 Relcaſe, Warrcoy he admits the P laintiff had a 9 
6 C 
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of Action. And there are ſtronger Cates than this in the 

Books, where Pleading over has helpd an inſufficient D. 

claration. 3 H. 6. 8. Debt upon Indentures, in which there 

was a Penalty, in which the Defendant did bind himſelf it 

he did not perform all the Covenants in the ſaid Indentures, 

and regularly in ſuch Cafes the Way is, for the Plaintift te 

ſet forth the Indentures, and to aſſign Breach of one of the 

Covenants in certain; and in Debt for the Penalty he ſaid 

generally, that the Defendant had broke all the Covenant, 

in that Indenture, without ſhewing any one in certain; the 

Defendant pleaded a collateral Matter in Bar; and adjudg:( 

the Declaration had been bad on Demurrer, but that the 

Plea over cured it, tho the Breach was double and incer- 

| tain. 9 II. 6. 16, 19. And it was fo adjudged in this Court, 

1 Vent. 214. Paſch. 23 Car. 2. Bernard v. Michel, 1 Vent. 114. But a 

full Authority is that of Y/7oia v. Shipping, 1 Cr. 384, ;$:. 

tho' they agreed the Money awarded was to be paid before 

the other was to enter into the Obligation to the Plaintif; 

yet the Plaintiff did not exprefly aver Payment, but genc- 

rally, as here, that he had performed all on his Side; and 

that was adjudged good after Plea pleaded. So we all a- 

gree the Judgment ought to be affirmed ; for there was no 

Money due to the Plaintiff till Releaſe of the Equity of 

Redemption, and therefore none demandable till then, and 
conſequently a Releaſe of all Demands could not bar it. 


Note; In this Caſe Cooper offer d this Diverſity in Re- 
lation to mutual Promiſes, that where the Promiſe is of a 


Vide Yelv.50. 


valuable Thing to the Defendant, there ſuch Promiſe, with | 


out any Performance, may be a good Conſideration; but 
where the Promiſe is not of a Thing valuable, but may be 
a Conſideration, becauſe a Trouble to the Party promiſuig; 
there ſuch Promiſe, without a Performance, cannot be a 
Conſideration, becauſe ſuch Promiſe cannot be a Trouble. 
But per Holt, No Diverſity at all; but the Cafes are the 
fame upon the Learning laid down above. 


Parker verſus Kett. 


Salk. 95. N Eje&tment of Lands in the County of NU, UP") 
. the Demiſe of the Defendant Kerr; and Not guilty 
ſon to do a pleaded, a Caſe was made by Conſent, and it was this: 
particular At, The Lands in Queſtion were formerly the Copy hold It- 
ur be,  heritance of C. Kert, who by his Will deviſed the fame th 
= a 5 Ell. 


RR 
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Elizabeth his Wife for Life, and after her Deceaſe to C. 
Kett his Son, and to the Heirs of his Body; and if he died 
under Age without Iflue, the Remainder to his own right 
Heirs. 4. by Writing under the Hand and Scal of the Lord 
| of the Manor, whereof the Premiſſes were Parcel, was con- 
ſtituted Steward of the faid Manor, to exerciſe the ſaid Of. 
fice of Steward by himſelf, or ſufficient Deputy. A. mae 
one 0. C. Deputy-Steward ; who, by Writing under his 
Hand made two other Perfons Deputies to him, to the In- 
tent to receive a Surrender from C. K. the Father, to the 
Uſe of the ſaid Will, with Power to them two, or either 
of them, to receive the ſaid Surrender; one of whom came 
to the ſaid C. K. then ſick in his Bed, and received his Surren- 
der. C. K. dies; at the next Court of the Manor this Sur- 
render was preſented by the Homage, and received. Elizabeth 
the Wife is admitted Copyhold Tenant, according to the 
Will. And the Queſtion was, whether this Surrender, re- 
ceived by one under Authority of O. C. the Deputy Stew- 
ard, be a good Surrender. 
This had been argued ſeveral Times at the Bar; and this 
Term, per totam Curiam, that, as this Caſe ſtands, the Sur- 
render was a good Surrender, was unanimouſly reſolved. 
And two Queſtions were made; 1/t, Whether the ſaid Per- 
ſons appointed by O. C. the Deputy Steward, had a good 
and ſuthcient Authority to receive the Surrender? 2dly, In cafe 
the Authority were defective, whether that Defect be not by 
Intent and Conſtruction of 1.aw, or other ſubſequent Act of 
the Defendant, cured and helped? And us to that Matter, 
Holt, C. J. who delivered the Opinion of the Court, argued 
thus: I am of Opinion, the ſaid Perſons, deriving an Autho- 
rity by Writing under the Hand of the Deputy Steward, 
were ſufficiently impowered to receive this Surrender. And 
I go upon this Ground, that O. C. being Deputy of the 


Steward, is thereby inveſted with all the Power, and may Deputy has all 
do all ſuch Acts as his Principal could do; for the Nature of te Power of . 


Deputation is to convey all the Power of the Principal, with- 
out any Reſervation or Reſtriction; for as he cannot inlarge his 
Deputy 's Power, by giving him a greater one than he has him- 
telt; fo he cannot abridge it by reſerving Part to himfclf. 
And this is apparent by Norton and Sir“ Caſe in Hob. 12. 
where the High-Sheriff conſtituted an Under-Sheriff, with a 
Proviſo that he ſhould not ſerve any Writ of Execution a- 
bove the Value of twenty Pounds, without Leave of the 


the Principal. 


High-Sheriff; and the Proviſo is held void, and contrarv to Proviſo re- 


the Deputation ith] r Yo. Bulle -. 
Deputation itſelt, and therefore to be rejected. The pid 5, 


Cafe pury, is void 
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Caſe goes further, and ſays, That if the Under-Sneriff had 
covenanted or given a Bond, (5c. to the High- Sheriff. not bs 
execute ſuch a Writ without acquainting him therewith, 
ſuch Covenant, Bond, (Fc. were void. dis being ſo, the 
Queſtion will be, whether the High- Steward could impower 
one to receive a Surrender out of Court? and it was never 
doubted but he might: And it is the conſtant Practice of 
the whole Kingdom; for he that is fo impowered acts indeed 
under the High-Steward, but not as his Deputy, but only to 
do one fingle Act. And a Deputy, as hath been ſaid, ha- 
ving equal Power with his Principal, the High · Steward 
here, by making a Deputy, has given him all his Power: 
and by Conſequence a Power to appoint one for a ſpecial 


Purpoſe to take a Surrender out of Court. And this is ſeen 
every Day, for the High-Sheriff, who need not make an 


Under-Sheriff if he will, may make his Bailiffs and pre- 


cepts to them: Yet if he make an Under-Sheriff, of necef. 
ſary Conſequence he gives him Power to make Bailiffs and 
Precepts, without acquainting him therewith. And this he 
can do only by Virtue of his Deputation; and why ſhall not 
an Under- Steward, or Deputy-Steward have the like Power? 

But a conſiderable Objection is made; for in the Cafe of 


Under-Sherift, he acts all in the Name of his Principal; and 


Deputy · She · 


riff muſt act in 


the Name of 
his Principal 


the D-puty-Steward here took no Notice of his Principal. 
 Anſez. It is true the Deputy-Sheriff muſt act in the Name 
of his Principal, becauſe the Writ is directed to the High- 
Sheriff, and the Under-Sheriff acts under the Authority and 
Command of the Writ, and therefore muſt a& in the Name 
of him to whom the Writ is directed. But here the Under- 
Steward acts under his Principal's Authority at large. Vide 
Combs Caſe, 9 Co. by which it appears, that he that acts 
under another ought to act in his Name, and that is good 


Law without Diſpute; and I agree that here O. C. might 


make Uſe of his Principal's Name, and it had been well; 


but the Queſtion is, whether it be not well in his own 


Name; and ſure it is, upon the Reafon of that very Caſe. 
It was a Letter of Attorney to make a Surrender in the 


Name of a Copyholder; and the Attornies might, in that 


Caſe, draw a Surrender in the Copyholder's Name; but 


they do not do that, but recite their Authority, and fay 


that they by Virtue thereof make a Surrender. And tho 
it was they ſurrendred, yet it was not their Surrender, but 
they did it by his Authority; and it was ſubſtantial tho not 
formal; for the Entry in ſuch Cafe is, that J. by B. his 
Attorney, came into Court and furrendred, Gc. yet __ 

5 ma de 


—— 


| erm. Patch. 13 W. III. 1701. 469 
mid a> above, it is well enough, tho' generally and le- 
g-ily the Act of an Attorney is the Act of his Principal, 
and { is the Act of a Deputy. And thereforc, here on Re- 
cord it is not faid 4. an Attorney, in the Name of B. his 
Principal, did fo and ſo; but that the Principal by 4. his 
Attorney, 7 Co and ſo ſhould the Surrender in Comb's Caſe 
hive been; but being by Virtue of an Authority from the 
Principal, it was held wel . But in Comb's Cafe the Au- 
thoriry is recited, but that is not done in our Caſe: If it 
had been ſaid here, By Virtue of an Authority which I have 
from A. the High-Steward, I do afpoint ſuch and ſuch 
to riccive the Surrender, it had been well, according to 
Comb's Caſe ; but inſtead of that he takes upon himſelt, as 
Principal, to give Power to accept a Surrender, and yet I 

hol4 it well enough. : TEES 
For when one has an Authority, and does an Act which Where one 
can be good no other Way but by Virtue and in Purſuance Mz abo. 
of that Authority, it ſhall rather be underſtood to have been 2 0.5" 
by Force of his Authority than void; tho in doing the Act ne be 
he i no Notice of his Authority: But where one has but und 


an Ntereſt and an Authority together, and he does an Act mall be 


generally, it ſhall be conſtrued in Relation to his Intereſt, wbe u 
and not to his Authority: And this is the very Point of 
Clcre's Caſe, 6 Co. he was ſeiſed in Fee of three Acres of - 
Land in capite, of equal Value; and made a Feoffment in 
Fee of two of them to the Uſe of his Wife for Life, for her 
Jointure; and of the third Acre to the Uſe of ſuch Perſon 
and Perſons, and of ſuch Eſtate and Eſtates, as he ſhould deviſe 
by his laſt Will; and after by his Will deviſes the ſaid third 
Acre, without any Notice taken of his Power reſerved upon 
the Feoffment: Now, if they had been three Acres of Land in 
Socage, and he had made ſuch a Feoftment, and after de- 
viſed the third Acre, without Reference to his Power, it 
had paſt by the Will, becauſe then it might either paſs by 
Virtue of his Intereſt, by the Will, or his Authority by the 
Feoftment ; but being Capite Lands, which could not paſs 
but by the Authority, becauſe he had paſs d two Parts by 
Act executed; this Deviſe was conſtrued to be an Execution 
of his Authority, becauſe otherwiſe the Deviſe had been to 
no Purpoſe. So in the Principal Cafe, the Deputation, or 
rather Authority given by the Deputy, ſhall be intended to 
de by Virtue of his Authority ; for otherwiſe it would be 
utterly void: And that tho the Deputy took no Notice of 
bis Principal in his giving that Power, and there is no Di- 
verlity between thoſe two Caſes, And a Deputy-Steward 
: — may 
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3 Cro. 533. ſeems to me in Point, tho upon 


— — 


may hold a Court without taking Notice of his Principal 
Name, and it will be good either Way; and if he can hold 
a Court in his own Name, as Deputy-Steward, why cannot 
he appoint another in his own Name to act for him to : 
particular Purpoſe, without taking Notice of his Principal; 
and therefore this ſeems a good Execution of his Authority 
as Deputy, if there be no more in the Caſe. N 
But it is objected, That the Perſon, to whom the Surrey. 
der is made, is by the Writing named a Deputy; and 
a Deputy cannot make a Deputy, nor can the Power 
of Deputy be more or leſs conſin d than that of his Princi- 
pal. And I agree there cannot be a Deputy of a Depuy 
nor the Power of a Deputy abridg'd. But the Word De. 
uty in the Inſtrument muſt be only conſtrued to ſhew the 
puty's Intent to impower him only for this particular 
Purpoſe ; and beſides there are general Words in the Inſtru- 
ment, ſufficient to give Authority to accept a Surrender, 
a Penal Law, 
inflicting a Forfeiture of Goods upon any that ſhall land 
them, without agreeing with the Collector, his 
or Comptroller; and the Collector made a Deputy, who 
made another, with whom an Agreement was made, which 


was after adjudgd good, not as made with a Deputy, but 


Acts of Stew- 
ard de facto 


2 Lev. 184. 


with a Deputy's Servant; ſiailiter hic. 

And ſuppoſe there were a Defect in this Power, and it 
were not good to all z yet, as this Caſe ſtands, is 
not this Perſon a good Steward de fatto, (as they call it) 
as to this particular and this Act as good as any 
Act by a Steward de fatto. And I am of Opinion it would 


de good fo too; for it is agreed a Steward de faito may 


take a Surrender, and a Steward de fatto is in Truth no 
Steward at all, for he only acts as ſuch, and ſo did this per- 


| ſon; and he is in Fact and Law no Steward, yet his Act 


ſhall be judged ſufficient in Caſe of a Formality, as here, only 
to reccive a Surrender, or be an Inſtrument to paſs the 
—_—- 3 

Beſides, there is Colour of a legal Authority; O. C. is a. 
greed to be a good Deputy, and takes upon himſelf to ap- 
point a Deputy; ſuppoſe it is ſo, which he cannot do, no 
more than an Under- Sheriff can make an Under-Sherift, or 
a Bailiff make a Bailiff; but ſtill it gives a Colour, and here 
is the A e and Form of a legal Proceeding, and he 


is reputed to have an Authority; and in ſuch Caſe, if Sur 
render be taken and duly preſented, it will be well, beyond 
| Diſpute. Moor 108, 110. goes very far in this _ 


2 
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vint-S:ewards of a Manor to execute the Office jointly, but 
"ot feverally ; and one of them held a Court, at which a 
Copyhoider Was adnntted > and it was adjudged well by the 
whore Court of Exchequer, and after that Judgment af. 
Erm'd in the 1xchequer Chamber, as to this Point, but re- 
v.r {ed up: a another Point. And one alone had no more 
Power in that Caſe to act, without his Companion, than if 
he had not been named at all; yet becauſe there was a Co- re — 
Jour and Shew of a legal Court, and a Surrender made and NN 
preſented, it was held good. And the Words of that Book gal Court, the 
ale very ſtrong; for Manword, who delivered the Opinion of ae good: 
the Court, that the Surrender was good, took two Diver- 
lunes. 1/7, Between Surrenders and Admittances or Grants. * 4 
I. Lord Diſleiſor receives Surrender, and makes Admittance 822838 
tlereupon, it ſhall bind the Parties and the Diſſeiſee; but if Copyhold, 
ke wake a voluntary Admittance or Grant, the Diſſeiſcc =" - hop 
ſhail avoid it. 3 good. 
Another Diverſity taken, is between one that has Colour 
of Right, and yet has no Right; and one that has neither 
Cour nor Right. If one who has only ſuch Colour holds 
a Court, and another ſurrenders to him, it is good; or if 

tic Juitors make their Suit to bim, they ſhall be dif- 
charged of that Service. And he goes further, and ſhews . 
what ſhall be ſufficient to make a colourable Steward; as 
where one holds his Court without Contradi&ion of the 
Lord; or Under-Steward holds a Court after the Death of 
the High-Steward ; or if the Lord's Clerk holds the Court; 
all theſe are colourable Stewards; and I think this Perſon 

here had as much Authority to do what he did, as a De- 

puty to hold Court after the Death of his Principal, G-. 

And the Reaſon of the Law in other Cafes agrees with 
this; as an Executor de ſon tort, who is but an Executor 
ac facto, if he does lawful Acts with the Goods, as paying 
of Debts in their Degrees, it thall alter the Property againſt 
the lawful Executor; as if he pay juſt and honeſt Debts, Payment of 
the rightful Executor ſhall not avoid that Payment; and Debes by we | 
yet it is an Act done by one that has no Right: It is true _— 
he is not quit againſt the rightful Executor, but he ſhall = p. 441- 
maintain 'Trover againſt him ; but what ſhall he recover in 
Damage? only for fo much as he has miſapplied, and all 

that he has well applied ſhall be abated in Damages. And 
what is the Reaſon of this? Why, becauſe the Medling with 
the Goods is that which gives the Creditor Notice who is 
Executor, and bound to pay the Debts; and the Creditor is 3 Cro. 563. 
not bound to enquire into the Executor's Title; if — * 
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Colour and Appearance of it, it ſuffices. If Executor d 
ſom tort gets 300 l. of the Teſtators Goods, and pays it du- 
ly to a juſt Creditor, there the lawful Executor, in my C. 

inion, ſhall not even maintain Trover againſt the wrong. 
ul Executor, becauſe it is a good Payment, and no Prey. 
dice to the Executor. So here, there is no Prejudice to any 
and it is only an Act of Formality. 2 Cyo. 552. 1 Ro. 163, 
130. Pal. 20. the Biſhop of Offorz's Caſe; there was a void 
Sentence of Deprivation againſt him, and the See full of an. 

Acts done by Other who acted de facto; and there cannot be two Biſhop; 

fads, as Ini. Of a Dioceſe, and the Sentence of Deprivation was ſet aſide 

tutions, In- as void; yet it was refolved that all Inſtitutions and Induc- 
| tions, c. by the colourable Biſhop were good, as if done 
by a rightful one; and ſhall not the fame Reaſon hold here? 
t Leo: 288. Another Caſe, ſtronger rather than this, is that of 1 Leon. 
288. cited at the Bar; my Lord Darcy's Caſe, who being 
Lord of a Manor, made a Steward, with Power to make a 
Deputy; and the Steward, inſtead of making a Deputy, 
ſends his Servant to hold the Court, and in that Court a 

Surrender was made; and tho it was ſaid there, that a ſub- 

| ſequent Act of the Lord's amounted to a Confirmation, it 

could not avail as fuch; if there were no Copyhold Tenant 
before, and in by Surrender and Admittance. Jide 4 Cv. 25. 
And if it works by Way of Confirmation, it muſt have 
wrought upon the Eſtate granted by the Surrender to the 
Servant; and yet that Surrender was not at any real Court, 
nor could the Lord's ſubſequent Agreement amount to a 
Grant, and he is Copyhold "Tenant no othetwiſe than by 
the Surrender to the Servant ; and fure if Servant may hold 
a Court to take a Surrender, he may take one ont of Court, 
and the Lord's Conſent after could only make it undefeaſible, 
but not give a Being to his Eſtate. 


Lane verſus Sir Robert Cotton. 


Salk. 17. N Caſe the Plaintiff declared, reciting the Statute of 12 
| Garth. 45, 1 Car. 2. c. 35. by which one General Poſt-Office, and one 
Caſe againt General Poſt- Maſter are erected, for the ſending of Letters 
Pott-Maſter all over the three Kingdoms, Gc. and alſo the Statute of 
for the Lob Jac. 2. . And that Sir R. C. was made Poſt-Maſtcr by 
lvered at the Letters Patent of the fifth of May, tertio V. & M. purſu- 
— ant to the ſaid Act of 12 Ca. 2. by which the ſaid Maſter 
Office. has Power to make Deputy and Deputies, and other Officers 


and Servants under them, as they ſhall think fit; __ 


* 
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#114 Maſter by theſe Patents is to obey ſuch Rules and Or- 
Ars, as ſhall be given him by the King under the Sien 
Manuil; and as to the Revenues of the Office, the Maſter 
> tO obſerve the Order and Direction of the Lords of the 
Treawy; and in the faid Letters Patent the King covenants, 
that he all be only aaſwerable for ſuch Miſcarriage and 
Neglect as ſhall be his own, and not for that of any other 
body - aud for the ex cuting this Othce an Annuity of 1500 7, 
1 Year is granted him out of the Profits of the Office: I hat 
the plaintiff being poll. fled oi eight Exchequer-Bills in Lo- 
din did incloſe them in a Letter, directed to one Ferrs a 
Gold\mith in J/oreefter, and delivered the ſaid Letter, with 
the Bills fo incloſed, to one B. then an Officer under the De- 
ſendant, duly elected to take in, and deliver out, Letters at 
the Office in Lond:2, to be ſent according to the Direction; 
that this B. received his Salary by the Hands of the Re- 
ceiver General; and that the ſaid Letter, being ſo delivered 
to him, was taken out of the Office at London by an un- 


known Hand, and loſt; and whether an Action lay againſt 


the Poſt- Maſter, or not, was the Queſtion. 
And it was argued for the Plaintiff, The Office of Poſt- 
Maſter was an antient Common Law Office, but exerciſeable 
by any, and as many as would take it _ themſelves; 
againlt whom any Perſon had his Remedy for any Damage 
that happened through their Default ; this was the Law be- 
fore the ſaid Statute, whereby one General Poſt-Maſter is ap- 
pointed but not by Way of creating a new Office, but making 
one Publick Office of all the prior private ones. And the End 
propoſed by the Parliament in fo doing, as the Act tells us, 
vas a more ſpeedy and fafe Conveyance of Letters. So that 
this being an antient Common Law Office, ought to be go- 


verned by the fame Law with other Common Law Offices; 


and therefore the Poſts, whether private or publick, are to 
be conſidered as common Carriers of ſmall Packets; and 
conſequently liable to make Satisfaction for Mifcarriages, as 


other common Carriers. And that the Statue meant to 


make them liable appears by its ſaying the Office is made 
2 for greater Safety : And ſince before, the Party that 
nt Letters by a private Poſt had the Security of an Ac- 
tion againſt him, if he miſcarried, of Neceſſity that Re- 
medy ſtill continues in like Manner againſt the Poſt- Maſter 
General, or elſe the Preamble of the Statute were falſe. 

By the 2. g. of the Statute it is ordained, there ſhould be 
one Maſter, or general Officer, who from Time to Time 
ſhould have the Sending of all Letters and Packets, OS: to 
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their ſeveral Addreſſes; from whence I inter, 1½, That (% 
Letters are to be ſent by him. 2d/y, That he is an Office: 

By the 8. $. None but the Maſter General, or his Deputy. 
is to receive or carry I. etters by the Sea or Land, or hj;. 
Horſes or Boats for that Purpoſe ; the Act does not ſay that 
none ſhall carry Letters but tie Maſter, or other Officer put 
under him by the King; but, by % authoriſed. Vide |. 2. 


and 10. 


By the 15. f. he is bound to find Poſt-Horfes, under pain 
of 5 J. for every Failer ; which ſhews that he is to anſwer 
for his Under- Officers; and in the Letters Patent, whercby 
the Defendant is nominated, there is a Covenant from the 
King, that Defendant ſhall not anſwer for the Default of 
any but his own ; which ſhews, he apprehended himſelf li. 
able for thoſe of his Officers, and therefore provided againſt 
it by the Covenant. And it is no Reaſon to ſay, that the 
Under-Officers are the King's Servants, and not his, becauſe 
the King, and not he, pays them; for that is not fo by the 
A& of Parliament, but only by a private Agreement between 


the King and him; and ſuch Agreement cannot deprive the 


Subject of a Benefit which the Law gives him. 
The Sheriff, who by Law is obliged to take upon 
him his Office, is anſwerable for the Miſcarriages of his 


Under-Officers; a fortiori in this Cafe, where one is not 


compellable to take the Office upon him ; and it is for thi 
Reaſon that a Grant of the Office of a County Clerk by 
the King is void. 4 Co. 32. S 

Then there is a manifeſt Neglect in the Defendant; for 
by the Statute, the Maſter and his Servants are to fend Let- 
ters and Packets to there Directions; and it is Part of the 
Caſe, that the Letter in Queſtion was delivered to the Per- 
ſon appointed to receive Letters in the Office, which is the 
ſame Thing as if it were delivered to the Defendant him- 
ſelf; and his Duty was to ſend it, wherein he fail'd; for it 
is agreed it was taken by a Stranger out of the Office. Be- 
fides, the Letter was given to be ſent, and he received it 
ſo ; and his receiving to ſend, was to fend ſafely, according 
to Southcoat's Caſe, 4 C. 

And it is upon this Reaſon, that all Tradeſmen are ob- 
liged to do Things carefully and skilfully; and if they fail 
therein, Caſe will lie againſt them; for the very taking 
upon them to do it is a Taking to do it carefully and well: 


And if it be fo in every private Perſon's Cafe, a fortiori 


it will be ſo in the Caſe of a Publick Officer, whom one is 
compellable to uſe. And upon this Reaſon alſo it is, By 
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(de lies againſt a Sheriff for the Etcape ſuffered by his 
Pl; much a harder Cafe than the prefent. By the fame 
Reaſon the Detendint, having taken upon himſelt this Office, 
his alſo taken upon himſelf to do it carefully; but inſtead 
of that, the Letter is taken away in the very Office, where 
none could come without his Leave. And if this be through 
the Neglect of him, or his Servants, he oughit to anſwer for 
it: like the Caſe of an Ian-keeper, who ſhall anſwer for his 
Sorvarit's Nog lect. | | 
It is obj cted the King has all the Revenue of the Office, 
and the Maſter but a Salary inſufficient to anſwer Caſual- 
tics of this Kind. Auſer. It was his Folly to take the Office 
upon thoſe Terms. And this is a ſtronger Caſe againſt them 
than that of Ray. 202. for here it does not appear that any 
Trick was uſed to get the Letter from them, or that they 
uſed convenient Care. G | 

If the Maſter be not liable to our Action, we have an In- 
jury done us, and no Remedy for it: We have it not a- 
gainſt the King, for he is only to nominate this Officer ; 
and the Under-Officers are only Servants, and accountable to 
their Maiter only. And then the Conſequence would be very 
dangerous both to the King and Subject; for by the Act none 
can ſend Letters by any private Poſt; and if one cannot 
ſend his Letters but by one Hand, and that he may with 
Impunity imbezil all Letters, farewel to all Trade and 


Commerce, one of whoſe chief Support is Correſpondence 


by Letters; and what can be more fatal to the Revenue 
than a Decay of Trade. 

Contra it was argued, 1ſt, That Exchequer-Bills were not 
ſuch Things as the Poſt-Maſter was, by the Duty of his 
Office, obliged to take in. 2dly, That by the Act he is not 
bound to make Satisfaction for every particular Man's I. oſs 
in the Things within the Extent of his Office. 3dly, That 
in this Cafe he is not anſwerable. 
, The firſt depends on the Conſtruction of the Statute, 
what it intends to be ſent by Poſt ; and the Statute intended 
a Maintaining of Correſpondence at home and abroad; and 


that by carrying of Letters, not Goods or Money, for that 


15 not neceflary for mutual Correſpondence. Indeed, what- 


ever Thing, by the Intent of the Statute, is within the Of- 


tice of the Poſt-Maſter, is not to be done by any other ; 
but without Doubt any other may carry Moncy or Goods, 
without Offence againſt the Statute; ergo ſuch Things are 
not within the Extent of the Poſt-Maſter's Office ; and a Car- 
mer may carry a Letter along with Goods. Now — 
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Bills are of the fame Nature with Money, and current 33 
ſuch; and by Conſequence may be ſent with a Letter . 
Carrier: Vrgo not within the Duty Or Txtent ot the Polt 
Maſter's Office; and one may as well fay the Poſt- Naſter i, 
bound to fend Jewels. And it would be a hard Conſtrue. 
tion that the Maſter ſhould carry Exchequer-Bills, for these 
Reaſons. 1/7, He muſt ſend his Packets by Day and Night 
for the Speed re quired by the Statute. 2d/y, He muſt truſt Boys 
and indigent Peopie, whoſe Poverty will make them obnoxious 
to Temptations; for none of Subitance or Ability to give Sccu- 
rity will undergo ſuch Slavery. 3dly, It is impoſſible for him to 
ſend ſufficient Guard, from the Smallneſs of the Preminy 
the Diſpatch they muſt go with, and Incertainty of Wing 
and Weather; therefore, from the Nature of the Thine 
the Parliament intended the Office for ſuch Things as in 
their Nature might be ſent with Speed and Safety, which 


 Exchequer-Bills, being current as Money, are not. 


There is a Clauſe in the Statute which ſhews it intended 


not that Things of Value ſhould be ſent by the Poſts; for 
it ſays ſuch Things might be ſent by Meſſengers; and Bills 


of Exchange are the only Things which may ſeem of Value 
that it mentions might be ſent by it: But the Reaſon of 
that is, becauſe, 1ſt, it was very convenient for Trade. 24] 


There was no Danger in it ; for when this Statute was m 


Bills of Exchange were payable to a third Perſon, or Order, 
and if they were foreign Bills, there were Letters of Ad- 
vice; ſo there was no Temptation of Stealing them, and 
by Conſequence no Danger. 1 . 
2aly, I we conſider the Smallneſs of the Premium, we 
find it bears no Proportion with the Riſque he would run, if 
he were liable for Miſcarriages; which is a Demonſtration 
the Parliament did not intend he ſhould; for they do not 
proportion the Premium according to the Value of the 
Thing ſent, but according to the Weight and Diſtance of 
Place. And there is a Clauſe, that the Price ſhould not be 
inhanced upon Account of Bills of Exchange; which plain 
ly ſhews they did not intend he ſhould anſwer for a Mi 
* h Agents and De. 
The Statute impowers him to appoint Agents and 
puties all over the World; and the Argument uſed would 
make him liable for the Miſcarriages of them. And ſuch 
Conſtruction would deſtroy the Oſfice it ſelf. EG 
There is no Compariſon between the Office of Cartier and 
this; a Carrier is not bound to travel but by Day, and if be 
be robbed he has his Remedy over: He himſelf may travel 
2 | | 
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«ith ki Waggon in Perfon. If a Thing of Value be ſent, he 
wen make his own Price, according to the Riſque he runs; 
cchorezs the Poſt mult travel by Night, truſt Deputies, has 
no Remedy over, if he be robbed by Night, and cannot 
147i upon 4 Price, but what is cut out by the Statute. 

This is not like the Cafe of a Maſter of a Ship, who is 
andcerable to the Owners for Damage done by the Seamen 
to their Goods; becauſe 1/7, he is there in Perſon, to ſee and 
erect what is amiſs. 24/y, That is upon a particular Con- 
tract between him and the Owner, according to the Mari- 
ume Law; and he may chooſe whether he will go or not, 
ie he does not like his Reward; but in our Caſe, one may 
ſend 1ccol. worth of Exchcquer-Bills and the Maſter know 
nothing of it. | 5 

Nor is it like the Caſe of a Sheriff, who tho' liable to 
terre againſt his Will, yet muſt anſwer for Efcapes of his 
Officer. For, /, he is anſwerable only for the Affairs of 
one County. 2dly, He may raile the Poſſe Com to ſccure his 
Priſoners. . 

zal, This Letter was taken out by an unknown Perſon, 
and that muſt be underſtood to have been forcibly, and a- 
Zainſt our Will; and if fo, we would not be anfwerable, 
no more than a Factor would be to his Principal for what 
he is robbed of. : 

And Turton, Poczis and Gonld were of Opinion the Ac- 
tion did not lie againſt the Maſter; becauſe this was not 
like Common Law Offices, in which the Superior anſwers 
tor the Inferiors as his Servants; but this was an Office 
newly created by Act of Parliament; and, as Gould called 
it, founded in Government, that is, in which each had a di- 
ſtinct Branch to exereiſe; yet with Subordination and Depen- 
dincy on the Chief Maſter, but not as Servants, but by the 
very Conſtitution and Erection of the Office; and this by 
Act of Parliament, to which every one is conſenting ; and 
| he ſaid, every one of theſe, in his own peculiar Station, was 
as much an Officer pro tempore as the Maſter; and compared 
it to a Corporation, in which the Head is over the reſt, yet 
not anſwerable for the Miſcarriage of an Inferior Member. 
Ed. 5. 5. And Turton and he agreed, that Exchequer-Bills 
were not Things proper to be ſent by Poſt; and they alfo 
all agreed the Reaſons before offered for the Defendant. 
But Powzts held, there were ſufficient Words in the Act to 
comprehend Exchequer-Bills. 

Holt C. J. cont. and argued thus: Notwithſtanding what 
has been faid at the Bar by Mr. Attorney, (fince C. J. of 

6 F C. B.) 
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C. I.) my Brother J[right, (ſince Lord Keeper,) and Ce. 
King's Counſel, and by my three Brothers on the 1 
am of Opinion the Plaintiff ought to have Judgment. 
This Caſe is comprehended in a narrow Con; pißß. 404 
before I give my Reaſons, it will be proper to cbſerre ut. 
on what Points I go, and inſiſt on; and for that it ;; t N N 
conſidered, that it is no Part of the Queſtion here, whedd. 
if a Letter be put in the Poſt, and fent ſafely out, and the 
Nlale on the Road is robbed, or ſome other Miſchance þ:r. 
pen, whereby the Letter is loſt, whether, I fiy, the Pet. 
Maſter be liable in that Cafe is not the Queſtion now, fir 
that is meerly foreign, and deſerves a ſeparate Contideri- 
tion. But as this Cafe ſtands now before us, where a Letter 


is delivered to the proper Officer, in his Office in Tundig. 


ard there loſt in the very Office, tho no Diverſity has becn 


taken between theſe two Cafes, either at Bar or Pench, yet 


I think them different. g | 
And there is Reaſon the Maſter ſhould anſwer for the 


Miſcarriage of any Letter or Packet that is loft in the Oi. 


tice, tho not actually delivered to him, but to his Servant; 
becauſe that by the Conſtitution of the Office he is intruſted 
with the Profit and Intereſt of the Subject; and a Truſt is 
re poſed in him, for the Diſcharge of which he has a certain 
Duty or Salary. And he is made a Publick Officer by Act 
of Parliament; That there ſhall be one General Poſt-Mafter. 
And it is plain the Statute deſigned this for the Benetit of 
the Subject, as appears by the Preamble thereof; quod cide. 
And this was a Matter of general Concern, for Trade and 
Commerce; and to the End that Specd and ſafe Diſpatch 
ſhould be had of Letters and Packets, which in the Judg- 
ment of the Parliament was more likely to be had, by ma- 
king one general Office and Officer; ſo it appears to have 
been done for the more Benefit and Safety of the Subj ct. 

2dly, This Office is fixed at London, which is the Cen- 
ter of Buſineſs, from which all Letters are ſent, and all Let- 
ters are to come; fo there is a certain Place ſettled where 
this Office is to be. 

zaly, It is an Office of Care, and that Care is committed 


to the Poſt-Maſter, that none but he, his Deputy or Servant, 


Gc. is to take, receive or ſend any Letter, except ſuch 3s 
may be ſent by the Carrier, Coach, Gc. as the Act directs. 

So there is one Man ſet up, and all the reſt to be bi 
Deputies or Servants; ſo that from the Nature of the Truſt, 
he is bound to keep ſafely in his Office all Letters and 


Packets delivered in there, at his Peril; becauſe it is a 


1 Truſt 


* 1 
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Truſt repaſed in him by Act ol Parliament, that is by Law; 
and this Oitice 15 not at all diſtinguiſhable from that of Mar- 
Mil of this Court, or of Warden of the Flet, who are in- 
trulted with fuch Oftices by Common Law ; and it is no Ex- 
Cue for them to fay that their Priſons were open'd by un- 
Lnown Pertons; tho it be by People in open Rebellion, as 
1 the Cofe of 23 JI. 6.1. the Cafe of the Duke of Nor- 
„e. And tie Reaton is, becauſe it is a Truſt by Law in a 
Publick Officer ; and it being done under a Government in 
which it is ſuppoſed he may have a Remedy over, at leaſt 
ch Remedy as the Law allows, tho the Wrong was by 
1 rfons in open Rebellion; and there it was held, that Debt 
ag init the Gaoter for ſuch an Eſcape upon the Statute 
of Tt. 2. This was the Caſe at Common Law, where a 
Crete only Hy for Damages in Treipaſs, but not for any 
Action of Di bt, tit 25 Fd. 3. c. 17. 3 Co. 12. And upon this 
wnigquent Aer, which gives Captas in Debt upen a Judg- 
went m uit, ik the Sherick ſutter one in Execution, on ſuch 
Cut, to eſeipe, Debt will he againſt him for it; tho' at 
Common Law, which made Sheriff liable for Efcape, where 
Cu iat then lay, no fuch Procefs, as a Capias on a Judg- 
ment in Debt, was known: And he is as much bound to keep 
thoſe that are in for Debt ſince that Statute, as thoſe who 
were in for Damages in Treſpaſs before; and fo is the Law 
upon a Lecari cia. By the Statute of V. 2. c. 18. an E- 
[.n;t is given; and if Sheriff take Goods upon an Elegit, he 
ſhall be liable to anfwer for them, if they are reſcued, as 
if they had been taken upon the Common Law Proceſs of 
Ligari facias. Upon the Statute of 13 Ed. 3. de Merca- 
toribus, the Sheriff is liable for Goods which he takes in 
Execution by extends facias, by Conſequence of Law 
meerly, for fuch a Thing was not before that Statute. 
Then what Difference can be made between the Marthal of 
this Court, and Warden of the Fleet, and this Officer? for 
the Maſter is to keep the Letters ſafe till he ſends them out; 
as the Gaoler is to keep his Priſoners till they are legally 
diſcharged out of his Cuſtody. 35 2 | 
Another Reaſon why the Maſter ſhould be liable here is, 
becauſe the Subjects pay a Reward for keeping and ſending 
away their Letters, and this Reward is paid to one who 
mages it his Buſineſs and Employment to take and ſend Let- 
ters and Packets deliver'd to him; and wherever a Man takes Where a Man 
upon himſelf the Exerciſe of an Office, the Exerciſe whereof — 1 
1s for the Benefit and Advantage of the Publick, and takes a Oflce for the 
Reward for the fame, he ſhall be anſwerable at Law for bensft of the 


-» 


Publick, he 
any is liable tor ir, 
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any Harm the Subjects receive by his ill Adminiſtraticy of 
that Office or Employment, and for all Events at F 
Chances, even from Thieves and like Malefactors. 2 C., 
188. If Goods be left with an Inn- Keeper by one that i; ©, 
Gueſt or Traveller, and they are loſt, he ſhall not antx. 
for them, becauſe he has no Benefit for the Reeping, anden 
is not his Employment to keep ſuch; but if a Horſe be kalt 
in his Stable, and he is loſt, he ſhall anſwer for it, because 
he receives Profit thereby, ariſing from the Meat conſumed 
by the Horſe. And Hob. So. in the Action againſt the Hex. 
man, which is the firſt of the Kind to be met with 1 


 Bovks, is upon that Reaſon, becauſe he had a Hire for it. 


My Brother Gould ſays, this is an Office founded in Gore: ;- 
ment: If he means that it is an Office created and framed by 
Law, he ought to make a quite contrary Concluſion; for ſo is 
the Office of a Marſhal, and yet he ſhall anſwer for Eſcapes: 
And ſheuld not it be fo too in Cafe of an Officer ereated 
by Act of Parliament? for the one and the other are hy 
Law, the one and the other for the Benefit of the Subject 


in the one Cafe, the Priſoners to be kept for their Benefit to 


kave their Debts paid; in the other, that their Letters be 
f:itely kept, and ſent away with Speed; and why then ſhould 
the Officer in one Caſe be anſwerable to the Subject for his 
Neglect or Default, and not in the other? And ſince then 
he is intruſted with this Office, for the Benefit and Advan- 


tage of the Subject, whatever conſequential Damage be- 


fal.s the Subject thro his Neglect, he ought to anſwer for it. 
Another Reaſon of Brother Gould againſt the Action was, 
That if it did lie, it muſt be upon a Contract expreſs or 


implied. And truly I do not think that, but that hei 


chargeable by the Law and the Nature of his Office. 
Another Obje&ion was, That the Reward does not 20 to 


the Defendant. Whoever gives a Reward to have a Thing 


done for him, ought to have a Remedy, if the Thing be 
not done; and when a Reward is given to an Officer of 
Publick Truſt, that intitles the Party to a Remedy if he be 


gricved through Neglect, or other Default of ſuch Officer 


And if he ought to have ſuch Remedy, ſure it mult be 
againſt him who received his Reward. And is 1500 I. a 
Year ſo ſmall a Premium as not to incourage thoſe that 
enjoy it to be more diligent in the Execution of their Of- 
fice, ſo at leaſt as to ſuffer no Neglect within the very Walls 
of the Office, as it was here. And tho all the Salary or 
Revenue of the Office goes not to the Defendant, yet Þ!s 


Salary is to be paid out of the Revenue of the Oftce. 


x And 
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and there is no Diverſity between this Caſe and the Cafe 
of i and Slew, which was here, Fill. 24 Ca. 2. but 
entred Mich. 23 Rot. 421. which was thus: Goods >” be 
tranſported to Foreign Parts were thippd in the River 
Thames; and there were a competent Number of Men on 
board for ſailing the Ship, but they were in the River over- 
power d and robb'd; and the Queſtion was, whether an 

Action would lie againſt the Maſter of the Ship; and at a 
Trial at Bar the ſpecial Matter was found, and in Arreſt of 


adgment this very Exception was taken to excuſe the 


Maſter, that he did not receive the Hire, but the Owners 
did, and the Maſter had only a Salary from them; but it 
was refolved againſt him. 1½, Becauf:: he was a publick Of- 
ficcr. 2dly, Becauſe his Salary was Part of the Hire, and 
did ariſe for the Care and Diligence that ought to be taken 


for the ſafe Cuſtody of the Goods. And fo here the poſt- 


Maſter is a publick Officer, and he has a Salary from the 


Protits of the Office. 

My Brothers have taken a Difference between the two 
Caſes; for that in the Caſe of the Maſter of a Ship he 
might have taken Precaution, which Poſt-Maſter cannot uſe; 
but what Caution could there be uſed in one Caſe and not 


in the other? It is true it is ſaid in that Cafe, that if the 


Owners of the Goods had brought them before ſuch Time 


as was convenient before the Ship was ready to fail, he 
mizht refuſe to receive_ them; and that may be: And it is 


ſo in Caſe of a Carrier; if Goods be brought to his Inn be- 


fore the convenient Time for him to be gone, he may re- 
fuſe to take them; but in both Cafes, if one whom they in- 
trult to receive Goods before ſuch convenient Time receive 
Goods, and they be loſt, the Carrier ſhall anſwer for them, 
and fo ſhall the Maſter. 

But no Man ſhall by Law juſtify to deny the Duty of 
his Office ; for there is a perpetual Obligation upon them to 
keep the Things to them committed, till they have dif- 
charged their Truſt; and when they have done, and no 
tooner, are they diſcharged. | 


This Cafe is within the fame Reaſon of Juſtice and Equity 


of Law, upon which all Actions of this Nature are brought; 
and it has all the Ingredients whereby one is made reſpon- 


ible in like Cafes for negligent keeping of Goods: For 


what is the Reaſoa that a Carrier or Inn-keeper is bound to 
keep ſuch Goods, as he receives, at his Peril 2 It is ground- 
ed upon great Equity and Juſtice; for if they were not 
chargeable for Lofs of Goods, without aſſigning any parti- 
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cular Default in them, they having ſuch 0 1 
they have by the Truſt repoſed in them, to 222 K. 
they would be ſo apt to play the Rogue and cheat peo : 
without almoſt a Poſſibility of Redreſs, by Reaſon of * 
Difficulty of proving a Default particularly in them, that 
the Inconveniency would be very great. And tho' one ma 
think it a hard Cafe, that a poor Carrier who is robb'd on 
the Road, without any Manner of Default in him, ſhould 
be anſwerable for all the Goods he takes; yet the Incon- 
venieney would be far more intolerable, if it were not . 
for it would be in his Power to combine with Robbers, th 
to pretend a Robbery or ſome other Accident, without a 
Polhibility of Remedy to the Party; and the Law will not 
expoſe him to fo great a Temp ation, but he muſt be honeſt 
at his Peril. And this is the Reaſon of the Civil Law in 
this Cafe, which, tho' I am loth to quote, yet in as much 

-- as the Laws of all Nations are doubtlefs raiſed out of the 
Ruins of the Ctvil Law, as all Governments are ſprung out 
of the Ruins of the Roman Empire, it muſt be own'd that 
the Principles of our Law are borrow'd from the Civil Law, 
and therefore grounded upon the fame Reafon in many 
Things. Vide Juſt. Inſt. lib. 4. tit. 5. de Lege. And all 
this may be, tho' the Common Law be Time out of 
Mind. 

And it is to be doubted that there was Intelligence given 
here, that there were Chequer-Bills in this Letter, other- 
wiſe it is improbable this Letter ſhould be ſingled out from 
all the reſt. I do not here arraigu the Integrity of the 

Gentlemen that manage the Office, but we muſt here con- 
ſider the whole Maſs of Mankind ; and tho' theſe are worthy 
Perſons, yet bad may ſucceed them, who may ſearch and 
open Men's Letters, and none be the wiſer, or able to fix it 

upon them; being tranſacted in their own Office, and lying 
only in the Offender's 8 who thus may with Impunity 
abuſe the Truſt repoſed in him. 

And a common Carrier, or Inn-keeper, or Maſter of a 
Ship muſt have anſwerd. And in the Caſe of Moſſe and 
Slew, it appeared the Defendant was guilty of no particular 

Default, for a Power came upon him and robb'd him; but 

ſure more Care might have been taken in this Caſe ; for it 

Breeſe had done his Duty the Bill could not have been taken 


Action lay a- Out of the Letter in the Office. 
| wet And the Diverſity between the Caſe of a common Car- 
gave um Ke. tier and this, upon Account of the Carricr's having 4 Re- 
medy againſt medy againſt the Hundred if he be robb'd, .t !+ none at all 


1.1 


the Hundred, 
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in the Reaſon of the Thing; for before that Remedy was 
viven, which was only by the Statute of Miucheſter, the 
Action did lie againſt him; and yet he had no Remedy but 
againſt the Robbers, if he could catch them; and the Maſter 
has the like Remedy here: And even now they are without 


Remedy in fome Cafes upon the Statute of Stannaries, 


other than againſt the Thief or Wrong-doer. 
As to the Caſe of an Inn-keeper, this Diverſity is offer'd 
it and this, for that it is within his Houſe, which 
is his Caſtle, and he may make his Servants watch all Night; 
but ſure they do not conſider that theſe Bills were loſt within 
the Walls of the Office in Lombard Street, which is likewiſe 
the Defendant's Caſtle, and that he may keep his Servants up 
all Night if he pleaſes: And the Care in keeping up his 
Servants to watch, if notwithſtanding that a Ni, fortune 
ſhould happen, ought rather to diſcharge than to charge 
him; and therefore no more Reaſon the one ſhould be 
bound than the other. And the Cafe of the Inn-keeper is 
much a ſtronger Cafe, for he is bound to receive all manner 


of People into his Houſe till it be full; but the Poſt-Maſter 


need let none into his Office but ſuch as he pleaſes. As to 
the Caſe of Sir Herbert and Paget in Sid. an Action 
brought againſt him for ſuffering a Raſure to be made in a 


Record in his Cuſtody, and it was thought prima facie the 


Action lay; but on better Conſideration, in as much as it 


appeared that he had not the ſole Cuſtody of them, but 


that Strangers of Right had Acceſs to them without his 
Permiſſion, the Plaintiff was barr d: But here the Poſt-Maſter 
had the fole Cuſtody, and no body had Liberty to come 
into the Office without his Leave. 

I am apprehenſive here ſome may think I would carry 
this Point farther than I have already declared, by com- 
paring it to the Carrier's Caſe; and that by the fame 
Reaſon an Action would lie if the Letter had been loſt 
upon the Road. But I do not mean any ſuch Thing, for 1 
would not give any Opinion either the one Way nor the other 


in that Cafe; for it is a Thing that probably may come in 


Queſtion hereafter: But let that be as it will, there is a 
Difference between that Caſe and the preſent; for the Car- 
rier receives the Goods to carry fafely, and the Poſt-Maſter 
the Letter to ſend ſafely, and thoſe are the Words of the 
Act; and I wonder no Diverſity has been taken between the 
Cafe of a Letter loſt in the Office, and loſt on the Road, 


Diflerence be 


being ſent ſafe out of the Office; for there ſeems to be a lot inthePot- 


Sieat deal of Difference, and it may be a Queſtion, upon the 
Words 


Office and on 
the Road. 


—_—_— 
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Words of the Statute, whether when the Maſter ſends the 
Letter ſafely away, he be not diſcharged. 

Suppoſe then he was not chargeable in Caſe of a Robbe. 
on the Road, it will not follow from thence that he ig not 
bound to keep a Letter ſafe in the Office. And in the Cit, 
of Moſſe and Slew, if the Ship had been robb'd at Sea the 
Maſter had not been anſwerable, yet he was chargeable at 
Land; ſo here, tho he may not be chargeable for a Robbery 
on the Road, he may for a Loſs in the Office. If a Man 
bring a Horſe to an Inn, and deſire the Maſter to put him 
into a Stable till it cools, and then fend him to Graf; if 

the Horſe be ſtole before he ſends him to Grafs, he ſhall an- 
ſwer for him; tho if he had ſent him to Graſs purſuant to 
the Owner's Deſire, he would not be anſwerable; and fo he 
ſhall be chargeable till he has perform d the Truſt repoſed 
in him, and as ſoon as he has performed it he ſhall be gif 
charged. So here perhaps, if the Letter had been ſent away 
fate out of the Office, he had perform'd his Truſt, and had 
been diſcharged ; yet it will lie as the Caſe is, where he 
has not performed his Truſt by ſafely ſending it out. 

Ihen by the Duty of his Office he is to take C 
Bills, tho' this has been denied by Mr. Attorney and my 
two Brothers; but it is his Duty to receive them for theſe 
Reafons. 1/t, By the Words of the Act he is to receive any 
Letter, Packet, or 'I'hing proper to be ſent by Poſt. 241, 
This is a Thing proper to be ſent by Poſt. As to the fit, 
wherever any Subject takes upon himfclf a Publick Truſt for 
the Benefit of the reſt of his fellow Subjects, he is eo ip/o 
bound to ſerve the Subject in all the Things that are within 
the Reach and Comprehenſion of ſuch an Office, under Pain 
If Smith re- of an Action againſt him; and for that ſce Kelway 50. It 
fuſes ace on the Road a Shoe falls off my Horſe, and I come to 4 
Horie, Amen Smith to have one put on, and the Smith refuſe to do it, 
an Action will lie againſt him, becauſe he has made Pro- 
feſſion of a Trade which is for the Publick Good, and has 
thereby expoſed and veſted an Intereſt of himſelf in all the 
King's Subjects that will employ him in the Way of his 
Trade. If an Inn-keeper refuſe to entertain a Gueſt, where 
his Houſe is not full, an Action will lie againſt him; and 
It Carrier re- fo againſt a Carrier, if his Horſes be not loaded, and he re. 
_ = fuſc to take a Packet proper to be ſent by a Carrier; and 
Horſes nor be. I have known ſuch Actions maintained, tho' the Cates are 
ing loaded, not reported. And wby ſhould not an Action lie againlt a 
Acton lies. Poſt- Maſter here, if he thould refuſe to take in a Letter, al 
em anz 
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zar other Thing proper to be ſent by Poſt ? and doubtleſs 
«Action would he in that Cafe. _ 

r the Inn be full, or the Carrier's Horſes loaden, the Ac- 
tion wouid not lie for fuch Refuſal; but one that has made 
Profeſfon of a publick Employment, is bound to the utmoſt 
Extent of that Employment to ſerve the Publick. Sure 
then where it is a publick Employment created by Law, 


an 


the Obligation is the greater; as if the Sheriff refuſe a Writ, If Sherif te. 


an Action will lie againſt him, becauſe the Law charges 
bim with an Employment for the Conveniency and Good 
of the Publick : So here the Law, gi. an Act of Parliament, 
charges the Poſt-Mafter with an Employment for the Good 
aud Convenience of the Publick ; therefore the Reaſon is 
the ſame. As to the ſecond; Theſe Chequer-Bills are proper 
to be ſent by the Peſt, for the Act does not confine whit 
Things are to be ſent, but leaves it very general; it does 
not mention any Species, but any Letter or Packet whatſo- 
der; then it is plain the Act meant other Things than Let. 
tet or Packets of Letters ſhould be ſent, for the Prices are 
different, for there is ſo much a Sheet for Letters, and fo 
much an Ounce for other Things, as Packets of Writs, 
Deeds, or other Things; which Words are as general as 
may be: So the Prices are varied from that for Letters, and 


any Thing whatſoever that may be fent by Poſt, And all 


Taings, which by their Nature may be ſent with Diſpatch, 
and without Danger of hurting the Horſes, are proper to 
be ſent by Poſt, of what Nature ſocver they be; and nothing 


can be more portable than Chequer-Bills, for a ſmall 


Packet of them may contain to the Value of 10,000 /. 

Obj. They ought not to be ſent by Poſt, becauſe they 
are new Things, created long after the Act for erecting the 
Poſt-Office, | 5 

Anſ. They are within the Reaſon of other Things, which 
were in eſſe, and within the Act when it was made. 4 Co. 
4. 4. ). No Agreement made before or after Marriage bar'd 
a Woman of her Dower, tho ſhe accepted what was agreed 
on after the Death of the Husband; but the Statute of 27 
I. S. c. 10. makes Eſtates for Life of the Wife, to take im- 
mediately after the Death of her Husband, to be a Bar of 
Dower, if it be made in Satisfaction of her Dower, And at 
the Time of making that Act, no Land of Frechold or In- 
heritance was deviſable but by ſpecial Cuſtom ; and after 
by the Statute of 32 H. 8. they are made deviſable; If ſuch 
_ Hwband, whoſe Wife is intitled to Dower, deviſe Land to 
her in Satisfaction of Dower, and ſhe accept of it after his 

| 6 H | Death, 


fuſes a Writ 
Action lies. 
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Death, tho it be a Thing not known or in eſſe at the Tim. 

of making the Statute of 27 JI. 8. that makes a Jointure 

a Bar of Dower; yet being within the ſame Reafon with 

other Jointures mentioned in that Statute, it is judged to be 

a Jointure within it. And by the fame Reaſon, if Che. 

uer-Bills be as proper to be ſent by Poſt, as other Thing; 

that were in Being at the making of the Statute of Ow 

tho Chequer-Bills were not then known, yet they ſhall be 

within the fame Reaſon; and the Poſt as much bound to 

take and ſend them as any other Thing whatſoever. Another 

Inſtance of the like is in the fame Caſe in 4 Co. by the Sta- 

tute of Marl, made the 5 2 F 3. AMan ſeiſed in Fee, infcoff. 

ing his Son and Heir to defraud the Lord of his Wardihip 

the Feoffment is made void, as to the Lord. And by 1 K. . 

Ceſtuy que Uſe has Power to make a Feoffment of the 

Land out of which the Uſe arifes; by 4 H. 4. the Heir of 

Ceftuy que Uſe ſhall be in Ward. And if ſince that Statute, 

Ceſtuy que Uſe make a Feoffment by Virtue of 1 R. z. to his 

Son and Heir, it ſhall be void by the Statute of Marlb, 

made 200 Years before; and it will be as good an Argu- 

ment to ſay, that if one come by the Chequer-Bill of ano- 

ther unlawfully, that Trover will not lie for it, for that they 

are new Things; as that they ſhall not be ſent by Poſt, be- 

Where an Ad cauſe they are new Things. But when an Act of Parlia- 
2 ment creates a new Intereſt, it ſhall be governed by the ſame 

Incereſt, it Law that like Intereſts have been governed before. 

It has been objected at the Bar, that the Poſt-Maſter is 

not bound to anſwer, 1½, for Bills of Exchange, payable to 

Bearer; becauſe it was the Party's Folly to make them fo 

payable. 2dly, He is not liable for the Loſs of them, tho 

made payable the ordinary Way, iz. to ſuch a Man or Or- 

der; becauſe he is to have nothing for them as ſuch, no 

Hire or Poſtage. | 

As to the firſt; A Bill of Exchange payable to Bearer is 

lawful; and it is Prudence in any Man, that has a Mind to 

negotiate a Bill of Exchange, to get it drawn in that Form, 

for then it needs no Indorſement, and by Conſequence, if 

he does negotiate it, ſhall not be chargeable ; whereas if it 

were made payable to one or Order, for*every Negotiation 

there muſt be a new Indorſment, and every Indorſor is be- 

come liable iz infinitum. And all Bills without Exception 

are to be ſent by Poſt; and this Sort of Bills being lawful 

may therefore be ſent. 

I 


— 


But 
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But they piy no Reward for ſending or carrying them; 
therefore the Poſt-Maſter ought not to anſwer for a Miſcar- 
102 of them. 1 50 
3 \\ koever writes or ſends a Letter with a Bill of 
Fxchonge in it, it ſhall be intended that the Letter was 
writ ud ſent for the Sake of the Bill, and therefore tho 
the Pot does not receive an immediate direct Reward for 
the Bill, yet it receives a mediate conſequential one; as 
-1 the Cafe of an Inn-keeper, a Paſſenger pays nothing for 
the Keeping of his Goods in the Inn, but pays only for 
his Victuals and Lodgings, and the Reward which he pays 
for his Victuals and Loedgines intitles him to an Action for 
the Loſs of his Goods. Beſides Chequer-Bills are not ex- 
empt from paying; and without Doubt, if a Man ſends a 
great Packet or Eundie of them, he is bound to pay accord- 
ing to the Buik of his Packet. But ſuppoſe nothing were due 
for Chequer-Bills, no more than to a Sheriff for executing 
a Writ of Execution; yet if the Goods fo taken in Exc- 
cution be loft, he ſhall anſwer for them, he being a Publick 
Officer for that Purpoſe. And there never was an Inſtance, 
that an Officer intruſted by Law with the Goods of a Sub- 
pct, but that, if he loſe them, the Officer by Conſequence 
of Law was liable for them. And Sonthcots Caſe in 4 Co- 
is very ſtrong, tho by the By, that Caſe, as reported there, 
is not all Law; but where there is a ſpecial Undertaking 
to keep the Goods. For it there be but a general Bailment, . 
and a general Acceptance, and fo the Matter left to a Con- 
ſt:uction of Law thereupon, how the Goods ſhall be kept; 
the Law will make Conſtruction, you ſhould keep them as 
you do your own : But where there is a ſpecial Acceptance 
to keep them ſafely, there, at your Peril, you are bound 
by your ſpecial Acceptance to keep them ſafe, tho you have 
no Reward, and that you arc not compellable by Law to 
take them; which is ſtronger than our Cafe. And Note; 
this Caſe is better reported in 3 Cr. 816. But when Goods 
are given to an Officer of Law, ſurely there it muſt be in- 
| tended that they are to be ſafely kept; and therefore he ſhall 
| be charged. And I do not think there can be a Caſe put, 
where a publick Officer, or his Deputy, was ever diſcharged 
in Caſe againſt him for a Miſcarriage in them for Goods, or 1 
other Things, loſt through their Neglect. 8 
Another Reaſon to charge the Defendant is, becauſe be- 
fore the Statute of 12 Car. 2. the Subject had Liberty to 
ſend his Packet by any other Poſt-Maſter he pleafed, of 
which there were many in thoſe Days; it being then yr * 
; 1 
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ful for any Man to ſet up ſuch an Office. And "7 Ix 


had ſet up ſuch an Office then, had been robb'd, the Aab. 
joct would have had his Action, and recover againſt the 

as much as againſt a common Carrier; and this is 3 
by the other Side. So it is very reaſonable, that thoſe t| 2 
take it now ſhould take it upon the ſame Terms it 8 " 
ſtood; and the Office is not new, but only, that inſtead = 
being exerciſed by many beforc, it is now exerciſed * 
by one; and all Perfons by this Act are forbid to uſe oF 
other Poſt, or to fend by any but by this one, that is to be 
by Letters Patent under the Great Seal. And the Pop. 


Mlaſter was, as I faid, charge ble at Common Law before 


and the Employment is now the fame that it was then 
7 


only that of being exerciſed by one Perſon; therefore every 


Thing, that was incident to it then, remains ſo ſtill. And 


ſince the Subject is deprived of his Election of truſting whom 
he pleaſed with his Letter, ſurely to compel him to ſend 


by one againſt whom he ſhould have no Remedy, would be 


A Servant not- 


chargeable for 
Neglect, only 
for Misfea- 
ſance. 


the moſt unreaſonable Thing in the World, and the mob 
unjuſt Conſtruction upon the Statute. 

It was objected at the Bir, that they have this Remedy 
againſt Breeſe. I agree, if they could prove that he took 
out the Bills, they might ſue him for it; fo they might any 
Body elſe on whom they could fix that Fact; but for a Neg- 
lect in him they can have no Remedy againſt him; for they 
muſt conſider him only as a Servant; and then his Negle& 
is only chargeable on his Maſter, or Principal ; for a Servant 
or Deputy, guatenus ſuch, cannot be charged for Neglect, 
but the Principal only ſhall be charged for it; but for a 
Misfeaſance an Action will lie againſt a Servant or Deputy, 
but not quatenus a Deputy or Servant, but as a Wrong-Doer, 
As if a Bailiff, who has a Warrant from the Sheriff to exe- 
cute a Writ, ſuffer his Priſoner by Neglect to eſcape, the She- 
rifi ſhall be charged for it, and not the Bailiff; but if the 


' Bailiff turn the Priſoner looſe, the Action may be brought 


againſt the Bailiff himſelf, tor then he is a Kind of a Wrong- 
Doer, or Reſcuer; and it will lie againſt any other that 
will reſcue in like Mannerz and for this Diverlity vide 1 
L.cen. 146. 3 Cr. 175, 143. 41 Ed. 3. 12. 1 Ro. 78. which is 
not well reported, but the Inference may be well made 
from it. - 

And here the Defendant hath the Power in him to ma- 
nage the Office by himſelf, his Deputy or Servant; and every 
Deputy or Servant is by him that puts him in, and there- 
fore he ought to anſwer for him; and the Reaſon why a 

I Principal 


” 
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neipal ſhall anſwer for his Deputy is, becauſe as he, as 
— 2 has Power to put him in, ſo he has Power to 
put him out, without ſhewing any Cauſe ; and that, tho 
be had expreſſy given him an Eſtate for Life in the | 
tation. Jide Hob. 13. Mo. 856. 39 H. 6. 34. And a Deputy 
or Servant may bring a greater Miſchief than this comes 


to upon his Principal ; for if one has an Office of Inheri- 


tance, in its Nature forfeitable for ſuch and ſuch Offences, 
or Miſdemeanors, and he puts in a Deputy, who commits 
ſuch Acts as would be a Forfeiture in the Principal, if he 
had done them, he ſhall forfeit the Office for his Principal. 
os 
The Cie in Dy. 238. to my great Wonder has been 
quoted by my Brother Gould as an Authority for him, for 
it is directly againſt him; by 3 H. 6. c. 3. any Cuſtomer that 
ſhall conceal any of the King's Cuſtoms due for Merchan- 
dize, ſhall forfeit treble the Value of the Merchandize ; 
and by the Statute of 1 El. c. 11. The Cuſtomer of any 
Port may make a Deputy for the Cuſtoms of any Creek be- 
longing to that Port, and a Deputy fo appointed had con- 
ceald the Cuſtom, and the Principal, ignorant of this Fraud; 
certifies his Account into the Exchequer, without taking 
Notice of this Fraud, or the Cuſtom due for the Con- 
cealment; and an Action brought againſt the Principal, and 
adjudged it lay; and what is the Reaſon thereof, but be- 


cauſe the Principal ſhall anſwer for his Deputy ? And where 


it is ſaid, that the Deputies of the Poſt-Maſter by the Act 
have Power to make ties, and they are to have Ser- 
vants, who are to act under them, that makes no Matter, 
for the Principal ſhall anſwer for all the Neglects, not only 
of the Deputics he makes, but alſo of that Deputy's Depu- 
ty and Servants, and fo down; for he ſhall be anſwerable 
for every Ad of them, that ſhall tend to the Prejudice of 


another in their Deputation. But that is not this Caſe; for 


Breeſe in this Caſe, through whoſe Neglect this Letter has 
been loſt, was immediately put in by the Defendant him- 
ſelf; tho if it were by his Deputy or Servant, it had been 


the ſame. | 
they are all Fellow-Servants J 


My Brother Powrs ſays, 
that is, the Poſt-Maſter and Letter Carrier, becauſe 
receive their Salaries from the King, tho retained and put 
nn by the Defendant ; and compares them to a Steward and 
_ — * P Houſe: on I _—_ 
y the King as Deputies Servants of the De- 

'rnlant; and there is no Diverſity but in the Manner of pay- 


439 


they all - 
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ing them, for they are under the Command ot D "Ping 
and to act according as he directs; and it was interd d b. 
the Act, that he ſhould pay all his Servants out of his Ss 
ry; and if he es with the King to have fo much 2 
for himſelf, and that the King ſhall pay his Servants, +; 
are no leſs his Servants becauſe the King pays them; 3 82 
they be not his Servants, what becomes of the Defend ut 
who is by the Act to manage the Office by him and his 1. 
puty, and Servants; and it he let People manage it, who 
are not his Servants, and over whom he has no Power, ard 
they imbezil Goods or other Things, ſure the Defendant 
ſhall anſwer for it, for he does not manage the Office ag the 
Statute directs; and his letting People in that are mec: 


Strangers, that ought not to be there at all, ſhall not ex. 
cuſe him from Neglect or other Miſchance. ” 


But now my Brother has found out a better Employ. 
ment for him, and compares him to a Captain, and his De. 


puties and Servants to the Soldiers of a Company, and as 


the Captain ſhall not anſwer for the Valour and Courage of 
his Soldiers, fo neither ſhall he for the Care and Diligence 
of his Servants. I am of Opinion, that if any particul:r 
Perſon ſuffer a particular Prejudice by the Want of Courage 
of a Soldier, whom the Captain takes in by his own Ele- 
tion, he ſhall have an Action againſt the Captain for it; but 


that is not the Caſe : For where a Truſt is put in one per- 


fon, and another, whoſe Intereſt is intruſted to him, is dam- 
nified by the Negle& of ſuch as that Perſon imploys in the 


Diſcharge of that Truſt, he ſhall anſwer for it to the oy 


damnitied. And the Caſe of a Maſter of a Ship is mu 
more like that of a Captain than the preſent ; and yet he 
ſhall anſwer for the Neglect of his Scamen, and it is not his 
Captainſhip will ſave him; and he ſhall anſwer for a Rob- 
bery committed on him on Land, and for Neglect of bis 
Men at Sea ; tho' he ſhall not be anſwerable for a Robbery 
on the Sea. 3 

And it ſeems plain to me the Act intended he ſhould be 
anſwerable for all the Letters and Packets they ſhould re 
ceive, and for the Default of their Servants. For firſt, it has 
given the whole Power and Government of the Office to the 
Maſter General; and as this Care is delivered to him, fo 
no Body is to intermeddle but he, and ſuch as he ſhall in- 
truſt; and if this Act were ſaid to create this Office as 4 
new Office, notwithſtanding the Action would lie; for when 


an Act erects a new Office for the Benefit of the Subject, un- 
der the fame Circumſtances with other Offices, 3 


— 
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Subject has en Intereſt, in Reſpect whereof the Perſon exer- 
einng them would be liable to an Action for the Default 
or his Servant, it muſt be preſumed the Act deſigned the 
ew Oficer ſhould be liable; for why elſe ſhould they make 
it ſo like in Reaſon? And in this Cale he is intruſted with the 
jutereſt of the Subject as much as the Sheriff, or other Officer 
of Juſtice is; and the Act directs the Letters ſhould be ſent 
with ſife Diſpatch; and who is to do that but the Poſt-Maſter ? 

Further it appears, that it was the Deſign of the Statute, 
that he ſhould be anfwerable for the Default of his Deputy; 
md tor that conſider theſe two Clauſes. 1½, That the Polt- 
Miſter and his Deputies, and no other, ſhould find Horſes ; 
and if thiough Default of Poſt-Mafter, any Perſon ſhall fail 
of getting Horſes, in all ſuch Cafes the Maſter ſhall forfeit 
5 J conlider the Words, and if thro' Default (of the Maſter), 


not (of his Deputy); which ſhews they intended, that if 


any Fault be, that it ſhall be reckond that of the Maſter. 


For if one that rides Poſt cannot be furniſhed with Horſes, 
who ſhall forfeit the 5/. for every Default? The Maſter, and 
not the Deputy ; and then ſure the Default of the Deputy 


j the Default of the Maſter ; and this appears plainly by 


this Branch of the Act. — 

It is objected, this will ruin the Oſkee. But I think the 
contrary ; and that it will be the Means to have the Office 
well kept; and will make them more careful to do their 
Dury, and to diſcharge the Truſt repoſed in them. But it is 
objected, that one may chooſe whether he will ſend his Let- 


ter by Poſt or not, for he may ſend a Meſſenger of his own; 


and that is true; yet it is no Excuſe for the Defendant ; 
for if there be ſeveral Inns on the Road, and yet if I go into 
one when I might go into another, and am robbed, or other- 
wiſe loſe my Goods there, the Election I had of uſing that, 
or any other Inn, ſhall not excuſe the Inn-keeper. So here, 
the Plaintiff had Election to ſend by the Poſt or Meſſenger ; 
and if he ſends by Poſt, and that there is Default in him, 
he ſhall have his Action. And he cannot ſend by the Meſ- 
ſenger with Speed, as by the Poſt; and Speed was one of 
the Benefits deſigned by the Statute to the Subject; and it 
took away the Advantage he had of ſending by a ſpeedy 
Meſſenger before, and ſo would put him in a worſe Con- 
dition, which never was the Intent of the Act; and as to 
the Smallneſs of the Præmium, there is nothing in that, for 
the Law thinks it a reaſonable Reward; and if one docs 
not like the Conditions of an Office he may let it alone. 


'Then 
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Then as to the Clauſe in the Patent, that the Defendant 
ſhould not be anſwerable for any Neglect, but his own im. 
mediate Neglect; it muſt be intended only in Relation 10 
the Management of the Revenue, for which they are to 
account to the Lord Treaſurer, or to be againſt Law; for 
it is not a Grant by Letters Patent, that ſhall deprive the 
Subject of the Benefit given by the Act; for the poſt- Maſter 
is to a& according to the Statute, and not according to the 
Letters Patent. And where it is faid, that they ſhall from 
Time to Time obſerve ſuch Directions as are ſent to him 
under the Sign Manual; if any ill Conſequence happen by 
ſuch an Obſervation, they are not excuſed; I ſay then, that 
this Clauſe, that they ſhall not anſwer for Miſcarriage of 
Servants, or any but their own, may have this Effect, to 
exempt them from any Miſmanagement of the Revenue of 
the Office; becauſe that being the King's, he may older 
that as he pleaſes. But that Clauſe in a Patent ſhall never 
deprive the Subject of his Benefit ordained for him by the 
Statute, tho it were with a Non obſtante, when Nom ob- 


ante were in their utmoſt Vigour. So for theſe five Rea- 
ſons 1 hold the Action lies. 1/, Becauſe it is a Publick Of. 


fice, intruſted to them by Parliament, for the Profit and 
Benefit of the Subject, which in its Nature requires Care and 
Diligence. 2dly, Becauſe the Defendant has a Reward for 
his Care at the Expence of the Subject. 3dly, The ſame 
Reaſon holds to charge them in this Caſe as to charge Car- 
riers, Inn-keepers, and ſuch like, oidelicert, the great Incon- 
venience which would otherwiſe enſue, by Reaſon of the 
dangerous 'Temptation and Opportunity they would lie under 
to imbezil Goods intruſted to them, whbout Poſſibility of 
proving a particular Neglect. 4%, They are within the 
Meaning of 12 Car. 2. liable, and if that were not fo, in 
this Caſe Defendant would be liable by his Acceptance. 
5thly, They might ſend theſe Things by other Meſlengers 
before the Statute, againſt whom an Action would lie for 
Miſcarriage, which is taken from them by this Ad; which 


being for their Benefit, it muſt be intended in Rea- 
ſon that the Statute leaves them a like Remedy. Theſe are 
my Reaſons, and I do not ſec any to the contrary. 
2 
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Dominus Rex verſus Stukely. 


E was Coroner of Dorſeiſbire; and a Perſon having 1,6 mewn 
kitl'4 himfelt, as ww _ _ to 1 * felo- againſt Coro- 
tioufly, for that he had made a formal Will juſt before; and pen 
* one having ſworn the Jury to inquire, finding the — 
Eridence given very ſtrong, took off ſome of the Inqueſt. 
And per Hit, It is not in a Judge's Power to take off a 
uryman after he was ſworn. And tho' this Coroner be a 
weak lilly Man, yet that is no Reaſon why there ſhould 
not be an Information againſt him: For ſuch Men muſt 
harn they muſt not thruſt themſelves into Offices; and the 
Return of the Inquiſition, finding the Deceafed Non Compos, 
not being filed, it was quathed per Cur. And Hole cited a 
Ciſe of one Tombs, who had killed himfelf at Hie gate 
in the Year 1655. and the Inqueſt was ſet aſide for Practice; 
and he {aid, if there be a new Inqueſt, it muſt be by thoſe ' 
that had the View of the Corps. 


Per Holt: The Bail to the Action may plead an uſurious Bu te the Ac. 

Contract, tho he be not privy to it. And a ſpecial Plea is tion may plead 
no Plea till it be paid for; but if the Party accept 5 
without inſiſting upon that, it will be well. Pede 46 


How verſus Acton. 


DER Car: If there be a Rule for Judgment in one je kale be fr 
Term, it muſt be entered before the Eſſoin-Day of the Judgment, it 

next Term; or elſe they muſt go over to the next Term by u cn 

Continuance, and enter it as of the ſecond Term. che Eſſoin- day. 


Per Cur: Upon Coſts being taxed by the Maſter, upon If Coſts taxed 
an Order of Reference of an Attorney's Bill, if the Coſts =* 45 
be not paid, an Attachment ſhall go. _ 


Per Cen: If a Witnefs, which is not likely may be had at Wits. 
a Trial, be examined before a Judge, and crof-examined 
d; the other Party, and his Depoſitions put in Writing; yet 
It at the Trial it de proved, tnat the Party might have him 
Pure, his D-potitious ace not to be read. 


6 K Upon 


—_— 
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Upon Motion to eſtreat a Recognizance, the other Side 
ought to have Noticc. 


Dominus Rex verſi us Eller. 


Receiving F an innocent Perſon receive Mone a forged No 
— f oo not knowing any Thing of the Py, it * Cie 
knowing the in him; but he ſhall anſwer for the Money ſolely: But ne- 
fogery, © (cciving Money upon a forged Note, knowing the Forgery, 
the Forgery. is a Publication of the Forgery. Per Holt. | 


Per enndem: If Writ of Error pending, Plaintiff dies, and 
Execution taken out without acquainting the Court there- 
with, it will be {ct aſide for Irregularity ; ſecas if the Court 
be appriſed of it. 


Weſt verſus Chamberlain. 


| Where Orig- N Debate concerning Evidence to be given about the 
ple rol Corporation of Tiverton. Per Cur : Wherever an Ori- 
K - ginal is Evidence, a Copy of that Original will be Evi- 
dence too; and it was alfo directed, the adverſe Party in 
this Caſe ſhould have Sight of the Corporation Books, and 
Leave to take Copies; but not that the Books themſelves 
be produced. | 
| Ation will lie CT ER . hs 
againſt a She- Per Holt: Action will lie againſt a Sheriff for not retum- 
riff for not re- , Ari 
mae goo ing good Iſſues upon a Diſtringat. | 


Holm verſus Hunter. 


Goods taken 1 N Treſpaſs for taking Goods, Defendant juſtifies by a Judg- 

5 ment in Court- Baron, and that the Goods were taken by 
cannot be g A Levari, and delivered to him, being Plaintiff, in Exe- 
ecution. cution. Demurrer; Jad. pro Quer; for that Goods fo taken 
cannot be delivered in Execution, but perhaps they might 

ſell them, and ſo raiſe the Money, or have appraiſed them. 

Another Doubt was, whether a Diſtringas, and not a Le- 

zari, was not the proper Proceſs. 3dly, Whether a Manor, 
 quatenns a Manor, has a Court-Baron to hold Pleas; it !s 

2 


true 


— 
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tue it has co Z a Court-Baron to have Suit, but it was 
doubted whether to hold Plea without Preſcription. 


Homes verſus Barneham. 


EBT upon a Bond condition'd for the Payment of Debr « 
twenty Pounds; upon Oyer it appeared to be fri- _ 
trr obligari iu quadraginta liberis, yet Plaintiff had Judg- 
ment. | 


Toſen verſus Skipper. 


bel in Spiritual Court for calling a Woman a Whore ; Words. 
| and Prohibition moved for upen Suggeſtion of the _— 0 44 
Cuſtom of London to puniſh Whores, and that the Words calling a Wo- 
were ſpoke in London; and it was granted. And it was ſaid man Whore 
that the Way of procceding againſt Whores in London, is — 2 — 
by Information in the Mayor's Court. en 


— nn Palmer. 


IN an [ndebitat there were two Counts; and after Ver- 

J dict and general Damages, it appeared that one of them 

was for Money received to the D-fendant's own Uſe; and vide Pottes in 
tho it ſeemed to be a Slip of the Clerk, yet the Court this Term, 
held fatal. Vide tamen 1 Mod. 92. 1 Sid. 306. 2 Keb mn 


615. — 
An Information was filed againſt a Man who ſet up a Informations- + 
Lottery, and after run away without drawing it. x pap 
| w up a 
Anonymus. 


ER Holt: Upon a Conviction of Forcible Entry, the Juſtices on 
1 Juſtices ought to commit the Offender. If they find — 44 
Force, they are upon the View to remove it, and commit may commit, 
the Offender, but not to award Reſtitution without Inqui- but not-award 
tion; and this they may do tho the Entry be peaceable, i 
the Detainer be with Force, in which Caſe they may con- : 
vict the Offender upon the View. 


Atfield 
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Atfield verſus Parker. 


N an Action againſt an Executor or Adminiſtrator, if he 

* | plead twenty Judgm-nts, he confeſſes Aﬀets for abore 

Force againſt nineteen of them; and yet they mult at their Peril plead all 

him. the 4 in Force againſt them; for if they fail in cne 

154, 411. of them, they ſhall never after take Advantage of it, for the 

TCreditor ſhall have Judgment to execute when Aſſets come. 

And if the Executor plead not all his Judgments, he loſs 

the Right of preferring them, and may be charged in a 

. Decaftavit for thoſe Judgments he has omitted to plead; of 

which Fide a Caſe well reported in Hutton for the 

pleading of the Judgment is a Protection of the Aſſets which 

you have or may have, until the Judgment be ſatisfied, 

And if one pleads five Judgments, and one of them be falſe 

or fraudulent, you are ſaddled with the whole Debt. Per 
Holt et Gould. 


Executor muſt 


Dominus Rex verſus Atkinſon. 


E R Cur”: There cannot be a Melius ingnirend where 
rendum cannot Te Inquiſition was cirtute Officii. An Indictment was 
con is againſt the Coroner for Practice to find a Felo de ſe nun 


0s, and Iſſue joined upon the Fact; and the Inquiſition 
Ante p. 493. — brought hither, the Court ſtay d the filing thereof till 
the Iſſue upon the Indictment was tried. And per Cur, it is 
a Crime in one to take upon himſelf an Office he does not 
underſtand. | 


Ante p. 493. Per Holt: When the Defendant's Attorney brings a Plea 
to Plaintiff's A pay, the other may pro- 


ttorney, and does not 
ceed as if no Plea was tender d. 


Selby verſus Bank. 


A, dus. Rotherick moved for a Prohibition to the Spiritual Court, 

Cuſtom w fr D the Libel being for Tithe Hay and Lamb; upon Sug- 

Hay imply' geſtion, as to the Hay, That it was cut in a certain Walte 

in fothering within ſuch a Manor; in which Manor there was a Cuſtom, 

that any Thing employ'd for fothering of 'T hings titheable 

mould pay no Tithe, and avers that the Hay for which, C 
2 
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was employed in foddering of Sheep. As to the Tithe 
I amb, it was ſuggeſted that there was a Cuſtom. that for 
all the Lambs that be yeaned there, for what Time ſocver 
the Exws were fed there, the tenth Lamb ſhould be paid for cuſom to pay 
Tithes; in Conſideration whereof they were "Tithe-free for bet | 
Lambs of Ews that fed, but did not yean there. And he sere. a Con 
relied on 1 Ro. Ab. 648. where ſuch a Cuſtom as to the fideraion 
ſecond Point was held good, becauſe, as he faid, it was Yreoriobe 
more than was due for Tithes of Lamb of common Right; Lambs which 
for he ſaid the tenth Lamb of common Right did not belong werenotyean 
to the Parſon in whoſe Pariſh they fall; but Regard will © ere. = 
be had to the Place where the Ews are fed, and the Eccle- 
fiaſtical Court will make equal Diſtribution between the 
Pariſhes where they were fed, and where they yeaned, which 
is excluded by this Modus. | 

Cheſhire contra: The Suggeſtion is a plain oz decimando 
to pretend to pay no Tithe Hay, becauſe he feeds his Sheep 
with it; and cited 1 Ro. Ab. 650. 2 Cro. 47. Moor 683. 
Ilarner's Cafe. And as to the Lambs, it is very unreaſonable, 
for thus by removing the Ews into another Pariſh when 
they begin to yean, the Parſon is ouſted of his Titnes, tho' 
they fed all the Year before in his Pariſh ; or ſuppoſe nine 
fall, he ſhall have nothing. 

Holt: Of common Right Tithe Lamb is payable where 
they fall, but by Canon-Law there is a Regard to be had to 
the Place where they were engendred and bred. And your Hay is « pre: 
Cuſtom for Hay is void, for Hay is a predial Tithe ; _— 
tho you feed your Cattle with it, yet you ought to pay 
Tithe. Of Wood ſpent in an ancient Meſſuage for Husban- 
dry, one may preſcribe a Now decimando, for that formerly 
Tithe was not paid for Wood; but you cannot lay ſuch a 
_ Cuſtom for Corn, for Corn is a predial Tithe, but Tithe 
Wood is ſettled by Act of Parliament, to be paid only where 
it was uſually paid: So that if there was a Cuſtom before, 
the Statute does not take it away; and beſides, you have 
not ſaid that the Hay was Fodder to Cattle imploy'd in 
Husbandry, but only fay that the Tithe will be the better 
for it. And by the Common Law Paſturage is as much By Common 
| tithable as Hay, but the Difference is Paſturage being taken = Pure 
by the Mouth of Cattle, but the Hay is tithable before it tichable as 

is ſever d from the Ground; Paſturage ſhall pay no Tithe, Har. 
but the Cattle that feed it ſhall; but Cattle of Pale and 
Plow ſhall pay no Tithe if you feed them upon Paſture all 
the Year long ; and the Reaſon of that is, for that becauſe 
they are as Tools of Husbandry, by which Tithes are meli- 
1 orated 


— 
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orated. And no Tithe is originally due by Law in that Caſe 


Tithe ITay is but Tithe is originally due upon mowing of the Graſs; and 


due on the 


mowing it. 


Seſſions 
order Diſ- 
charge 


of A 


fall, yet by the received Canor. Law there is Regard to the 


— AN original Order of Seffion was made 


our ſubſequent Application of it, tho' to Cattle of pal 
1 d Plou, hall not diſcharge you of a Charge 74 — 
you were liable before upon the mowing. And the Graf 
is tithable only in reſpect of the Feeding, that is, the Uſs 
and Application makes it tithable ; and for that you cannot 
have any other Tithe than from the Profit of the Cattle 
that do teed it. | 

And as to the other Point of the Lambs, one Tithe in 
Specie cannot be a Diſcharge of another Tithe in Kind; and 
tho', as I ſaid before, Tithe Lamb is to be paid where they 


Place of Feeding ; and Alarſh 79. 1 Mod. 239. were Cited. 


And after Conlideration the Court declared at another Day, 


that no Prohibition ſhould go in either Part; for as to the 
Lambs, it is a dangerous Cuſtom, be cauſe eaſily converted 
into Fraud, by taking the Sheep away in Yeaning Time. 


And the other Point is clear upon the Cafe put out of Oo. 


Fa. Gc. and After-Math of Common Right is titheable, 
and no Prohibition. Per totam Curiam. | 
Note; Per Holt hic : One is not bound to pay Tithe 


Lamb if he has any Number under ten, becauſe they are 


entire Things; but if he has nie Pounds of Wool, he ſhall 
pay Tithe for it, cg. by an inferiour Weight, as by Ounces, 


for that is diviſible. 


Dominus Rex verlus Dillon. 


upon him for 
diſcharging his Apprentice from him, purſuant to the 


prentice, a Statute of 5 El. c. 4. G35. and ordering him to refund ſome 


St 
alſo to refund of the Money he had received with him: And 1ſt, It ws 


Salk. 67. 


Poſtea in this 1 u, ee "al 
Term. Dum award a Reſtitution by 


Rex, v. John- 


ſon, Ec. 


objected, they had no Power by the Statute to order refund. 
ing of Money, but only to diſcharge the Apprenticeſhip; and 
that upon Inrollment of the Diſcharge the Indentures are de- 
feated. But it was ruled, that clearly they have Power to 
Conſequence; for ſuppole 
he had brought a conſiderable Sum, and had ſerved but two 
Months. 2dly, It was objected, That they had no Power to 
make an Order, but upon Appearance of the Maſter upon 4 
Summons, which is not ſhew'd to have been here. ſw. 
The Words are indeed, That they ſhall make Order on 
Appearance ; but it were hard to conſtrue it that they * 
5 
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not meddle if he will not appear, for then he would take 
Advantage of his own Wrong; but it ought to appear that 
he was ſummon d or warn to appear. 34 Exception was, 

That it appeared this was originally begun at the Seſſions, 

whereas they have no Juriſdiction till after Application to 

the principal Magiſtrate of the Corporation, or to a Juſtice 

of Peace : And of this Opinion was Holt; but upon Con- 
ſideration, becauſe the Precedents went the other Way, he vide 1 Vent: 
gave Way to them; and the Order was confirm d. by. - 


Dominus Rex verſus Orbevill. 


T TE was indicted for fraudulently, unlawfully, and for ndiment 
H wicked Gain to himſelf, procuring another to lay fora o_ 
Money upon ſuch a Match; and tho' it had many apparent — _ 
Faults in it, yet being a Cheat, the Court would not quaſh 

it upon Motion. 


Per Cur In the Caſe of Procter and Johnſon there is In Scire Facias 
this Diverſity between a Sci. Fa. upon Judgment in Debt, 2 
and in Ejectment; for in the laſt the Party may controvert be une e. 


be controvert- 


Dominus Rex verſus Ratu. 


F impertinent Interrogatories be put to a Perſon who is tf Interroga- 

ordered to anſwer Interrogatories, his Way is to demur to tries are im- 

them; for there is no Way but to anſwer, or demur: And Might... 
9 to be an Interrogatory leading the Party to em. 

a | ty. ID 


Parker ＋ for an Attachment againſt 2 Officer go Corner 
exccuting, by Diſtreſs, an Order of Juſtices for levying of nut, >< © 
Money for Repair of a Bridge, after £ Order n — 
by Certiorari. Holt : There never is any formal Allowance 
of a Certiorari below; but to bring one in Contempt, the 
Diſtreſs muſt be after the Certiorari preſented below; and if 
a Warrant were delivered before that Time, the Way had 
been, upon producin g the Certiorari, to get a Superſedeas of 


wb... deliver it to the Officer, or elſe he cannot be in Con- 


Dillon 
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Dillon verſus Catel). 


Fridence. Rror of a Judgment upon a Demurrer to Evidence in 
Owning a C. B. the Witneſs to the Scaling and Delivery of 4 
wr hal, gong | Deed, being ſubpenaed, did not appear. But to prove it 
the Party's Deed, they proved an Indorſment made by him 
thereupon three Years after; reciting a Prociſo within, that 
if he paid ſuch a Sum the Deed ſhould be void, and ac- 
knowledging that the faid Sum was not paid; and a Fine 
was levied of the very Lands mention d in the Deed to Crac;] 
and by the Indorſment he exprefly owned it to be his Deed; 
and this the Deed was read. And now it was objedted, 
has this was not good Evidence, becauſe not the beſt the 
Nature of the Thing could bear, but only circumſtantial; 
which never ought to be admitted, where better may be had 
ex natura rei, becauſe Circumſtances are fallible and doubt- 
ful; and it is upon this Reaſon that a Copy of a Record is 
good, becauſe one cannot have the Record it ſelf; but a 
Copy of a Copy will not do. Upon Nos eſt fattum to a Bond, 
one of the Witneſles being | did not appear; and it 
was offered to prove that he owned it his Bond, but denied. 
Holt. Can there be better Evidence of a Deed than to own 
it, and recite it under his Hand and Seal? Et per totan 
Cur, Jud affum. e 


How verſus Acton. 


Writ of En- PER Holt : If Plaintiff delay the executing a Writ of 
"> L Enquiry, till a Year after the interlocutory Judgment, hc 
cannot do it after without a &ci fac. 
Reet verſus Thomas. 
Adminiftra- EBT upon a Bond by Adminiſtrator durante mine 
tion during He of avs ts Adminiſtrator as reſiduary 


— TLegatee; averring, that the ſaid Perſon was under twenty- 
mines ſs. one Tears; Deſerdant demurs, becauſe, as appeared by his 
werten, of Ayerment, his Adminiſtration was determined, or at leaſt 
Adminitraer might be ſo; for if the Legatee were of ſeventeen Years of 
Age, tho' under twenty-one, as it was pretended, the Admi- 
niſtration of the Plaintiff would ceaſe; like to Adminiſtra- 


But 


tion durante minoritate of an Executor. 
5 
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gur it vas refolved, that there is a great Difference as to 


uns Point, between Adminiſtrator during Minority of one 
.tled to be Adminiſtrator as reſiduary Legatee, or other 
perſon, and when 1 15 during Nlinority of an Executor; 
ber in the laſt Cafe the Adminiſtration determines imme- 
dinely upon the Executor's arriving at ſeventeen, and the 
ur int is ipſo fatto Executor before to all Putpoſes, but to 


being Action. But in the other Cafes the Adminiſtration does Ane p 194, 
not determine till the Legatee or other Perfon's Age of 438. 


twenty - one; and tliere n: uſt be an Act done before the Je- 
gatee is intitled to adminiſter; «nd this is the Practice in 
+; Spiritual Court; ode Arkiſon v. Corniſh, and Debois 
v. Tuvois, Mich. 10 IF. 3. So note the Diverlity ; for when 
it is gran'ed during Minority of fuch a one Executor, that 
is, du ing his Minority J ¹νẽ,jm Executor, which is till ſe- 
venteen; but when it is during Minority of J. S. or reſi- 
duary Legatee, that is till the legal Age of twenty-one. 


— 


Ad there is an Intereſt veſted ia the Adminiſtrator by Act Ame p. 438. 


of Parliament, upon the Grant of the Ordinary ; ſo that 
if it de during the Minority of one appointed Executor, his 
Time to adminiſter is till ſeventeen; and when that comes 
kis Authority ceaſes: But in the other Caſe the Senſe of the 
Word A- ity is left to Conſtruction upon the Act of Par- 


liamen', and that muſt be according to Common Law of 


legal Age. Jud pro Oner. 


Per Cur”: It has been held once, that if the Plaintiff had 


been Nox proſ d in a former Action, that if he began again 


he ſhould have but common Bail; but this has not been a- 


bided by, but a Non prof. in a former Suit is Evidence of 
2 vex4tious Proſecution. 25 


Spuraay verſus R gers. 


A Capias was returnable the firſt Day of Hill. Term, ve. 30. 


and the Afternoon of that Day a Writ of Error was Salk. 321. 
brought returnable 722 Cam Scacc the next Day. Halt: It 8 4 2 
has been a cet quæſtio, whether the Suing out the Writ, out a Writ of 
or the Notice thereof to Plaintiff or his Attorney, were what Error. or the 


ſup: ſeded the Execution; if the Writ be teſted after Re- be WES 


turn of the Capias it does not ſuperſede it. If a Capras fads 


> out, and Veecution thereon, and then Writ of Error, it 


ſhall not diſcharge the Execution. And the antient Opinions 


bare been, that a Writ of Error is a Superſedeas from the 
5 6 M actual 
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actual purchaſing of the Writ, but that the Party ſn 
be ſhed for executing it till Notice, but "the? 8 8 


1 e 


Errors and 


6 Ry 130, 


Dominus Rex verſus ——. 


ikment for a Riot concluded contra forman Star; 
the Exception, that a Riot was a Common Law 
indicable in” — of any Statute ; erg the 
luſion was ill. Tho it be not made an Offence 
any Statute, yet divers Statutes there are directive of 
of puniſhing of it, and that is Reaſon cnough 
the 8 good. As upon the Statute of Stab- 
Thing was Felony we ay but Clergy is ouſted 
Statute; and yet Indictment for that Sort of Felony 
ude contra formam Hat; tho the Statute does 
> the Offence, for it was Felony before; on the 
an Indictment would be well without conclu. 
* 4 in that Caſe; fo both Ways are god. 
of Barretry, you may conclude an Indictment 
3 Statuti, or digerſorum Hat, or take no No- 
any Statute at all; for wherever there was an O- 
Common Law, and a Statute makes a further Prc- 
n of Penalty, an Indictment for that Offence may cor- 
contra formam Stat, or leave it out, at Election. An- 
14 was, that it was not ſaid in the _— 
: Jury were Jurat G onerat, ad tunc & ibidem; but 
A to it. And Hult further — that it 


a 888 taken out from the Clerk of the 
ſerved on the Party. Parker v. Moolaſtom, 


= 
1211 
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Atkinſon verſus Morrice. 


N Cafe for ſo much Money promiſed for the Uſe of a Condition pre- 

Coach and Horſes for a Year ; upon the Evidence before aun 
Ft at Guild-ball, A. agrees to give 4. ſo much for the 
Uſe of a Coach and Horſes for a Year; and A. agreed fur- 
ther with JJ. to keep the Coach in Repair; it was averred, 
the Coach and Horſes were delivered to M. but nothing of 
the Repair; and Ffolt held, upon this Evidence, that repair- 
ing was not a Condition precedent, and therefore need not 
be averred; but if the Agreement had been, that 4. had a- 
greed to give AM. a Coach and Horſes for a Year, and to 
repair the Coach, and that for that A. promiſed ſo much 
Money, then the Repairing had been a Condition prece- 
dent, neceſlary to be averred. And tho' in this Caſe it was 
not exprefly averred, that AZ. had the Uſe of the Coach for 
a Year; yet it being ſaid it was delivered to him, it ſhall be 
o intended, if contrary be not ſhewn of Defendant's Side. 
And Jad pro Quer above. - 


Per Car: Where a whole County is concerned in a Trial, f vent 6. 
as in an Information for not repairing a Highway, or a com- TG - +4 
mon Bridge, the Trial ſhall be by a Jury of a neighbouring County is con- 
County; and a Suggeſtion muſt be made upon the Roll of cerned in a 
the Cauſe of its being tried in another County, giz. that faz pond 
it concerns the whole County. Es a or” wil 


Verte) verſus Hnith. 


Ii for Goods ſold and delivered, againſt a Woman, Pla of Coree. 
| who pleads in Abatement Coverture at that Time; we: If in A. 


Plaintiff replies, that ſhe was Sole, and not Covert, and con- 1 , fin 

_ cludes to the Country; and it was objected, that the Re- Bar, muſt be 
plication was ill; for that it ſhould have been taken with i= = cr 
an Abſque hoc, that ſhe was Covert, and not as here, and not 
Covert. And the Caſe 1 Sand. 21. was quoted, and 6 JF. z. 
Nichols v. Baw ; in Debt upon a Bond the Defendant plead- 
ed, that the Plaintiff was an Alien Enemy; Replication, 
that he was born in Fxzland, and not an Alien, without 
laying any Place for Feuue but as here; but they could not 
tell the 1 of that Caſe. 1 


Holt: 


Foa 
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Vide the firſt 
Cale in the 
next Term. 


I Rule fir 


Pleading be 
not out, may 
plead in A- 
batement. 


Mafter and 


Pariſh, what. 


Badges, as Sepultures, Cc. 


Benefice, good. 


Cro. Car. 180. 
1 Jones 220. 
Hurt. 111. 

1 Vern. 411. 
Prec. Chan. 
513. 

2 Ch 

398. 


Hole: If ſuch Plea be to a Writ, it need no Venue, but ma 
be tried where the Writ is brought; but if it be pleadeq > 
Bar, there muſt be a Replication, and that muſt ſet forth ti. 
Place of the Party's Birth in Exgland, from whence a ug 
may be; and tho Precedents be both Ways, yet this * 
true Difference, and according to Co. —. and he ſaid, the 
Defendant muſt ſhew and prove the Coverture; and 1 
in the Replication that ſhe was Sole, implies the Negative 
of a Marriage, as much as that ſhe was not Covert. and 
it is the ſame as pleading of Infancy. If this had * 1 
Bar, the Marriage muſt have been laid at a certain Time 
and Place; but being in Abatement it is well generally: 
but even there the Husband's Name ought to be ſhew's, tun 
the Plaintiff may know whom to have his Writ againſt. 


Per Car: Tho' a Declaration be delivered as of a Term 
before, yet, if the Rules of Pleading be not out, one may 
plead in Abatement the ſubſequent Term. 


Per Holt: A Lieutenant of a Man of War may ęire 
moderate Correction to a Seaman, but not wound him, fot 
that is not moderate Correction. 


Anonymus. 


3 concluding ad nocumentum of Inhabitants of 
a certain Vill, was quaſhed for the ſpecial Conclution. 


Per Cur: A Chapel's having Sacramentals only, makes it 
not independent of the Pariſh, but it muſt have all other 


In Commun Banco. 


"HE Caſe was Debt upon a Bond for a great Sum 

of Money ; the Defendant pleaded, that the Condi- 

tion was for a Parſon's reſigning his Benefice, and on De- 
murrer. And per Poel & Blizcow, being only in Cour. 
Jud pro ' al Powell I am of Opinion, that when ff 
the Judges have held theſe Bonds good, if they had foreſeen 
the Miſchicf of them, they would have been of another 
Opinion; but now that Opinion has prevail'd, and it is WP” 
ported only by the Poſſibility, that it may be to . 
1 | | | | j 
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keen ; as that the Patroa may have a Son of his own capable 
ob the Benefice ; or that he ſnould voluntarily reſign in caſe of 
Kon-relidence, which may rather argue Care in the Patron, 


tn any Corruption ot Simony; but if theſe were the real Mo- 


ves, why ſhould they not be ſpecially expreſſed in the Cond!- 
tion: But ſuch a Bond as this is to reſign generally; it may be 
the Parſon could not have the Benefice without it, he is there- 
by tempted to ſtrain a Point rather than be without a Living, 
and the common Uſe of them is to have the Money; and 
ſur: if the Thing be Simony, a Bond for it will be void. 
And my Lord Coke's Notion is not Law, where he ſays, that 
iince the Bonds are good, there ſhall be no Averment of 
dimony upon it. 31 Fl. makes the Church void, and gives 


the Preſentation to the King; and Simony was againſt Law 


before, and Simoniacal Agreements were void before that 


Statute, tho Simony itfelf was only puniſh'd in the Spi- 
ritual Court. And he ſaid the Cafe of Gregory and Old- 
bury was not Law, Moor 641. where an Averment of its 
being a Simoniacal Contract, and the Patron and Incumbent 
are Privies to it; and if there be any Simoniacal Conſide- 


ration, they both muſt know it. And he quoted a Caſe, 


where in an Action upon ſuch a Bond the Defendant brought 


the Plaintiff by Bill into Chancery; and becauſe he could 


not give a good Account of the Cauſe of taking ſuch a 
Bond, a perpetual Injunction was granted. But here we 


cannot ſet aſide this Bond without a ſpecial Cauſe ſhew'd in 


Pleading, which is not done. | 
 Blincow : You aſſign no Simony, but put it upon the 


Plaintiff to ſhew none, which he need not do, becauſe we 
cannot intend it to be ſuch, ſince it may be otherwiſe; and 


here is a particular Circumſtance why it ſhould not be 
thought Simony here, becauſe it is in a Sum much above 
the Value of the Benefice ; if indeed it had been for a Sum 
of lefs Value, it might be intended perhaps the Parſon would 
- rather pay it than reſign. And he remembred Juſtice 


Ti/deu ſaid he had known ſuch a Bond held good twelve 
Times; ſo it would be hard to oppoſe it now, there ap- 


pearing no Simony in the Condition, the Defendant not 
averring any. | ps 


6 N IFalker 
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e e een 
Walker verſus Humphry. 

Proceſs muſt ri Facias was taken out in Hill. Ferm, ret | 
have 1 tres Mich. and the Court being acquainted . 
Writs of Ex- order d they ſhould ſhew Cauſe why it ſhould not be ſu * 
— ſeded; for this would take away all Renewal of Procek, 


And per Cur, Capias of Proceſs muſt have Continuances, ond 
for that muſt be from Term to Term; but Writs of Exe. 
cution need none, and for that may have a longer Return. 


Pell verſus Garlick. 


In Treſpab, IN Treſpaſs for breaking the Plaintiff's Cloſe, and keey- 
Juſtincation | ing and impounding his Horſes, and for breaking a 
ing the Com- Cloſe called Old-Ground in ſuch a Vill; the Defendant 
mencement of pleads to Iſſue as to the II et Armis, and as to the taking cf 
chat Freehold the Horſes, that he was poſſeſſed of a certain Cloſe called 
was in him. 4, and found the Horſes there Damage feafant, and for that 
; took and impounded them; and quoad reſid num tranſorel- 
fionis, that there were many Cloſes in that Vill call'd Cl 
Tork-Cloſe, but none without a further Addition. That the 
Locus in quo was call'd Zalden Old-Tork, and that the De- 
fendant was ſeized thereof in his Demean as of Fee; to 

which there was a Demurrer : And Cartheco for the Plaintift 
maintained the Demurrer, for that the Defendant juſtives 
by his Poſſeſſion, without ſhewing the Commencement f 
his Eſtate, or that the Freehold was in him: And it is a Rule, 
that any Man that makes a Title to himſelf by a particular 
Eſtate, or would juſtify under it, ought to ſhew the Com- 
mencement of it, that the Party may thereby have an Op- 
portunity to traverſe it. 1 If. 303.b. Mar. 1. Of. E. 
171. Cro. Ca. 138, 139. But it is inſiſted on, that this is an 
Exception of the ſaid Rule, and that the Plaintiff could net 
take Iſſue upon the Commencement of the Title here, if it 
had been ſet forth; but againſt that he quoted the Caſe ef 
Ante p. 191, Saunders v. Huſſey in this Court, Trin. > IF. 3. rot. 336. 
| wndSalk. 562. and Silly and Dallyes Caſe in B. R. 9 V. 3. rot. 757. bot 
in Avowry, which he ſaid was much ſtronger than this, an 
Avowry being in Nature of a Declaration. Another Ex 
ception was, 'That the Defendant juſtifies in another Cloe 
than where we lay the Treſpaſs, and laying the F — 
4 | | , 4 
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u miclf, he might have pleaded not guilty; and as they have 
leaded, they leave nothing for us to reply, without departing. 
Lateeich contra: The juſtifying by a Paſſe ionat fair, 
without more, is well in this Cafe, tho' I agree it would 
not be fo in an Avowry, becauſe that comprehends a 
Title in itſelf, but this is in Treſpaſs for Goods taken in 
J. which mult be intended a Vill; and he took this Diver- 
lity ; if the Plaintiff had declar d guare clauſum ipfins quer 
frevit, this Plea had not been good, becauſe the Declaration 
jay's the Poſleſſion in the Plaintiff ; but here it is generally 
quare cla: ſum ſregit in D. leaving it indifferent whoſe Cloſe 
it was. So, for any Thing appears in the Declaration, the 
Title is collateral, and will not come in Queſtion ; and 
for this he quoted 2 Mod. 70. Serle v. Prddian. 3 Mod. 
Lonetord v. Nells; and this Diverſity he inſiſted on to be 4 
good ingenious one; for if the Defendant has Poſſeſſion, why 
7 may he not juſtify by Virtue of it > but where the Plaintiff 
alledges it to be his, as in a quare clanſum ipfins quer frezit, 
there the Defendant muſt anſwer that Allegation, and there- 
fore muſt ſhew his Title, and cannot ſherv a Poſſeſſion 
without ſhewing the Commencement of it; and the Reaſon 
of the Diverſity is, becauſe in the one Caſe the Title of 
the Land comes in Queſtion, in the other not. And he 
quoted Cro. Ca. 138. PP 
And as to the other Point, it is well enough, for we ſay 
there were ſeveral Cloſes call'd Ola. Ground, but none with- 
out a further Addition; and this is only Inducement to our 
Plea. Ao. 25. In Detinue for Goods bail'd, it was pleaded, 
That after the Bailment the Plaintiff married F. F. who 
releasd to the Defendant, and held not to be double, for he 
could not plead the Releaſe without ſhewing the Marriage. 
5 H. 7. 38. A Rule is laid down, that when a Man has two 
Matters, he may plead either of them; and if he cannot 
come at one without alledging the other, the alledging it 
will not make his Plea double. Vide Gonldsboronzh 88. 
Br. double Plea. . 
And as to the Objection, that the Plea is the General Iſ- 
| fue. It is no more than the common Bar of Liberum tene- 
ctr to inforce the Plaintiff to give a more preciſe Cer- 
tainty of the Place where the Treſpaſs is ſuppoſed; for if 
he had ſaid that the Treſpaſs was in Black- Acre, we could 
not plead that it was in hite- Acre, tho Litt. and 
Brook in 21 Fd. 4. be of a contrary Opinion; but the 
Matter of Inducement here is conſiſtent with the Declara- 
tion of the Plaintiff, for the Defendant admits there are 
many 
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many Cloſes in Dale, called as the Plaintiff ſhews, but he 
ſays they have all Additions; and then it is neceſlary to 
give further Certainty, fo that we may know which of them 
to plead to. And ſeveral of theſe Cloſes may be the Plain. 
tiff's, and we may be Not guilty as to one of them, have a 
Releaſe as to another, and plead an Accord with Satisfac- 
tion to a third; and this we cannot do without the Plaintif 
aſſigns a further Certainty. 21 Ed. 4. Sc, 81. Treſpaſß laid 
in two Acres of Land in D. the Defendant pleads that hs 
Place where was called by fuch a Name, and plead, tg 
it; and tho it was held the Declaration had ſufficient Cer- 
tainty prixd facie, yet it was held the Defendant might gire 
particular Names to them for greater Certainty ; and the 
Reaſon is, for that the Plaintiff might be ſeiſed of fix Acres, 
of which two might be call'd by one Name, two by ano- 
ther, and two by a third Name; and the Defendant might 
have committed Treſpaſs in every one of them, and he 
ought to know for which of them the Action is brought, that 
he may diſtinguiſh what Plea to make. And here calling 
the Place, in which the Treſpaſs is laid, Old- round, is not 
ſo certain, but it may be more certain; and fuch Plea can: 
be no Harm to the Plaintiff, for if he prove Treſpaſs in any 
of them, beſides where the Defendant juſtifies, he ſhall re- 
cover; and if it be only where he juſtifies, he may controvert 
the Cauſe of Juſtification. Jide 9 H. 6. 5. Treſpaſs in D. 
without Addition, and there is no D. without Addition; 
yet if he prove Treſpaſs in D. it will be for him. 
In Aſize and Pocecll, Juſtice : In Aſſize and Frefpaſs, which are gene- 
Tue — ral, the Law allows the general Plea of Liberum Tenenen- 
mentun is a tan, and that is the common Bar; but it will not do where 
good Plea, but there is a ſpecial Aſſignment ; but the Uſe of it is to inforce 
9 the Plaintiff to make his Charge certain, and it is only a 
cial Afign- favourable Plea; for the Plaintiff may have a Title, of Leaſe 
ment. ſuppoſe, conſiſtent with the Plea; ſo if he has ſuch ſpecial 
Title, that Plea affords him an Opportunity of ſhewing it, 
6 Mod. 117. and Liberum Tenementum is traverſable; and belides, if 
Dyer 23- the Plaintiff has any other Plea, he may come with a bete 
Cen. B12 = et verum eft, that it is the Defendant's Liberum Tenementui, 
Raft. 548. and ſhew his ſpecial Cauſe of Action; ſo where the Defendant 
2 pleads Liberum Teuementum, he gives a Plea traverſable; but 


 verſabl. the Plea here tender d is not traverſable, and yet it puts him to 


Poſſeſſion make his Title, which ought not to be without allowing him 


— > * traverſable Plea; and beſides, the Title may come in Queſtion 


pleaded in Bar, upon the taking of Goods, And one cannot plead his Poſ- 
except in Caſe 9; 07 in Bar without more, except it be in the Caſe of Battery, 
of Battery. 4 ns LY _——_ 


6 a ——mĩ—õ2 
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1 may be mcerly collateral; and the true Diverſity is 
by 3 2 Declaration and a Plea, for one may count upon 

_ Poſlethon without more, but not juitity by Virtue ot it; 

de vou Can never give Pofleſſion in Bar without making A One may 
Title. As to the other Point, it is very true, when a! ref _ 3 
„s laid in a Place certain, it bars the other from ſaying more, bat net 
kn it was in another Place; but here he does own there is — withour 
ich a Place, but that it has an Addition ; but why ſhould - hats 
not you confeſs the Declaration, and give in Evidence a f 
"Treſpaſs done in Old-Cronnd, with the Addition. le. 166, Yelv. 166. 


And per Cu” Jud. pro Quer rift. 1 


Per Potre ll: If 4. promife B. ten Pounds, in Conſidera- agumpic 
tion that he would procure him one who. would give him an — 9 the 
Annuity of 100 J. per Jun. for goo J. B. does not do it, but Contact. 
 procures him one who grants it for 1000 J. and 4. does a- 
gree for that Annuity. B. cannot bring an Afſumpſit for tlie 
ten Pounds, becaufe this varics from the Contract; but he 
may have a Onantam merut. | 


At Niſi prius at Cuild-Hall coram Holt. 


N Account the Cafe on Evidence was this; 4. gives a Account; 
Note to B. upon C. for B. to receive it for the Uſe of 4. 
B. owes C. Money, and C. upon this Note diſcharges B. 
thereof; whereupon A. brings his Action againſt B. and it 
lies. Per Holt : If A. be intruſted with the Money of B. to 
lay it out, and 4. lends it to one who paſles for a ſubſtantial 
ahle Man at that Time, and takes a reaſonable Secu- 
rity for it, as his Bond, Gc. and after the other becomes in- 
folvent, A. ſhall not be charged. 


An Indictment was againſt ſeveral of the Boys of Chrift- Two cannot 
Thſpital, for a Riot upon the Profecutor ; it was proved — dk 
that two of them beat her, and the reſt only hollow'd. And 
per Holt, as many as hollow'd are Abettors, and therefore 
Principals in the Cafe : But the Jury acquitted all but two, 
wherefore the Plaintiff's Counſel deſir d they ſhould be all 
acquitted ; for two alone cannot be guilty of a Riot, but 
there muſt be three at leaſt, and Battery cannot be found 
upon this Indictment. 


4. draws a Bill of Exchange in Payment, and the Party 
does not call for the Money from the Drawee in convenient 
Time, and he fails, he ſhall then come upon the Drawer. 
Kd cid coment ante 408. was as 
6 0 Dominns 
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Dominus Rex verſus TOP Wharton Mit 
et al. 


. 


Brid. 47. was for Riot; but the Cauſe of the Riot bei 
A the Right ok a private River: And per Iiclt, if a Rive 
fance, cannot Tuns Contiguouſly between the Land of two Perſons, cach 
be abated till of them is Owner of that Part of the River which *% n 
2 attually his Land of common Right; and may let it to the other 
or to a Stranger. 24/3, If one fees his Neighbour erectire 
a Thing which will be a Nufance, he cannot abate it till 2 
become an actual Nufance ; fo the Maxim of pr afar cant 
If the Owner quam med lu holds not in this Cafe. 341+, If one has a 
— 14 whe River, and for want of Scowring it the neighbouring Land 
4 by which is overflown, he is incictable for it. 4%, Unlawkal AL 
18 ſembly, Riot, and Rout, are tarce different Oflences. 
indictable. 


Palmer verſus Stavely, in B. R. 


Indebitatus for AS E upon two ſeveral Promiſes, and a Verdi& on 
—_— both ; the firſt Declaration was very ſpecial, ſetting 
Uſe of De- forth, That the Defendant did ſet up a Lottery, and a Fraud 
83 in the managing it. The ſecond was an Indebitat for Meney 
— received by the Defendant for tne Plaintiff, and laid 4 
uſum of Defendant; and this being moved in Arreſt of Judg- 
ment, for Aſſumpſit lies not for Moncy received by one to 

his own Uſe. . 
To which it was anſwered, That this being after Verdict, 
to underſtand it according to the Words of the Declaration, 
would directly contradict the Verdict; and ſaying that it 
was for Money received for the Plaintifl, was fufficient, 
without ſaying ad ſam, Gc. and therefore the ad n/nm ſu- 
| perfluous, being contradictory, ought to be rejected. Fide 1 
Ante p. 495. Mod. 92. Naſcvorthys Caſe in Point. And it was laid down 
Verdict helps for a Rule, That whatever Imperfection there be in a De- 
A Fas 3 claration, if it be ſuch as muſt neceſſarily be given in Evi 
in Evidence to dence to obtain a Verdict, it ſhall be cured by the Verdict. 
— 8 a Ver- And the Caſe of Paterſon and Milton was quoted, where 
1 5. 422. the Declaration was, that the Plaintiff was indebted to the 
Plaintiff, and that the D-fendant promiſed to pay; and held 
good after Verdict. 1 Sid. 306. That the Defendant being in- 
debted to the Plaintiff tor Goods fold and delivered, the Plan- 
tiff promiſed to pay to the Plaintiff, good after Verdict. 2 4 . 
4 : | . 15. 


cl 

„. Phintifi declared, that the Defendant was indebted to 
hin n fifty Pounds, for Money had and received to the Uſe 
ar the Detendant ; and after Verdict the Plaintiff had Judg- 

ent. 
1 But to this it was objected, That it is very true the Court 
may rect Words that are repugnant in themſelves, and in- 
ecniittont to what went before ; but they cannot reject Words 
r pugnant Or deſtructive OL what went before, if they are 
ſeulidle: And here it is good Senſe to ſay, that the Defendant 
received Money for the Plaintift to his own Uſe; as if the Plain- 
tiff ought the Detendant ten Pounds, and J. S. ought the Plain- 
tiff ten Pounds, and the Plaintiff appoints the Defendant to 
receive the ten Pounds from J. S. for his Debt; that would be 
Money received by the Defendant for the Plaintiff, to the 
Ut of the Defendant. But it was replied, If that were the 
Caſe, the Jury could not have found for the Plaintiff. | 
 lhilt: In Debt one never lays a Promiſe, but only the 
Debt; but in AM umpſit there is a Contract in Law to pay 
what you received to another's Uſe. And tho a Promiſe be 
nid ever fo expreſs, yet if you do not ſhew the Cauſe of In ung. 
the Promiſe, it will not bear an Afwmpfir, tho you give ne Pub. 
ever ſo juſt a Debt in Evidence; becauſe it may be Debt ut be 
by Specialty, or a Rent, whereof Aſſumpſits do not lic, if it known. 
be not for Forbearance of the Payment after it is due. So Ante p. 16. 
it will not be enough to fay, That the Defendant being in- 

debted to you in fo much Money, he promiſed to pay you, 
even after Verdict; and here Jud. * Luer, per Cur. 
And Jlolt informed the Court that he had bound the De-: Ante p. 495. 
fendant to his good Behaviour, for cheating the Publick, in 
getting their Money into his Lottery, and running away 
without drawing it. 5 
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Per Cir : An Heir ſued as ſuch, ſhall no more be held to Bait by Heir. 
ſpecial Bail than an Executor. 


Dominus Rex verſus Sims. 


J. one brought in, in Contempt, deny all upon Oath, he is If Contempt 
of Courſe diſcharged of the Contempt; but if he has fore- be is char 
ſworn himſelf, he may be proſecuted for Perjury. Per Cur. ged of Con- 


Per Holt : A Maſter of a Ship may keep the Goods till he Maſter of Ship 
be paid his Freight, but if be once parts with the Poſſeſſion en 


4 for Freight. 
he cannot retake them. 2 


Ver 


£ 
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Party oppte.. Per cundem: In Indictment for Oppreſſion, Battery. -: 
ſed, good WH the Party opprefs'd may be a Wines And J. Ce. 
neſs in an In- arty Op} ay N * nd a Juſtice of 


dictment for it. Peace's Clerk may commit an Extortion. 


22 Per Illi The true Reafon of collateral Warranty wa; 
che Securtyofthe Security of Purchaſers, and for their Encouragement, 
Purchaſers at 45 alſo for the eſtabliſhing and ſettling the Eftates of ſuch 
33 as were in by Title, or Deſcent caſt; and this was the on] 
there was then Security ſuch Perſons could have at Common Law. And 
no need of becauſe the Eſtate of fuch Perſons, as are in by Title, are 
— * n much favourd in Law, theſe Covenents that were for 
ſtrengthning of them were favour'd likewiſe. And in thoſe 
Days there was no need of a Lineal Warranty; but however 
the Force of that is taken away by the Statute of Toxis; 
| Common Re- and common Recovery ts not upon the Suppoſition of Re- 
_ > compence in Value, and never was within the Statute: but 
tion of Re. always as much out of it as if it were ſo mention'd bY ex- 
compence, but preſs, Words. And this he faid was my Lord Hals O- 


never were 


within the P inion. 
Statute. 
Mitchel verſus Harris. 
Salk. 71. S. C. EBT upon an Award, ſetting forth a Submiſſion to the 
—_—_ _ Award of J. and B. provided they made their Award 


Award of 4. by ſuch a Day; and if they did not agree, to the Umpirage of 
in ageroer ſuch as they ſhould chooſe; mil Award pleaded. Rept. 
by ud > Confeſo d that there was no Award, but that the Arbitra- 
Time; ifcan- tors had choſe an Umpire on ſuch a Day, which appeared 
not agree, to. to be within the Time allow d them to make their Award 
br pay * in; and ſets forth the Umpirage and Breach. Rejoind. That 
ſhould chooſe; they had not choſe any Umpire after the laſt Day which 
TT was allow'd them to make their Award: To this a De- 
within the murrer. | | | | | 
Tine. And it was objected, That it appeared the Arbitrators had 
choſe their Umpire too ſoon, cis. within the laſt Day al- 
low'd themſelves for making their Award as Arbitrators; 
and ſuch Choice was void, for they could not chooſe an 
Umpire till their own Authority were determin d; tor no- 
withſtanding ſuch choofing of an Umpire, they might make 
an Award after any Time before the End of the Time al- 

low'd them. | 
| But it was anſwerd, That by this Submiſſion the Arbitrs 
tors had Election to make an Award, or to chooſe an — 

4 


3 


TY 


ach a Day, 46d that by chooting the Un mpire before the 
3 y had determined their Election, and gave the Au— 
y 2 to the Umpire. And 77/10. quoted the Caſe of Tui I 
' 5 * | Tri: T7 Wit. re the Jubmünen eas to the Award 
foo ſo that they made their Award before Midſimmer, 
| ir they could not agreg, to ſtind the Umpirage of ſuch 

* ſhould choof', fo as he made his Umpirage before 
Wd Mdfeommer ; and they choſe an Umpire, who made 

0 mpirage be tore AMidſam mer, and held good; becauſe by 
min an Umpire they had determined their Authority | 
= il tien. But if the Submilſion had been to the Award Ne li ce att 
+ „ end BB. fo that they made an Award before Ad- Otherwiſe if 
wx _ :nd if they did not agree, J. F. ſhould be Umpire; ; par . ular Pr i 
they d not agree, F. 8. m. akes an * npirage before Midj ie erg 


„that : Umpirag de is void. And Jud nifi fro Ouer. lion. 


Calladay verſus Pilkinton. 
Gaoler may 


de Per- 
Ir was doudted, whether a Gaoler could detain a Priſo- 88 
ner, diſcharged by the late Statute for Relief of poor on the Act tor 


- : 9 
Priſoners, for his Fees. And it was ſaid, that Treby C. ]. 
ka Common Pleas held he might; for the Act being 1 


is Fees 


l Ziring away the Right of the Subject, it ought to be Ad, which 
altrued ſtrie tly. And per [lt ; Let an Act of Parliament takes away 

5 ever ſo charitable, yet if it gives away the Property of r Sabi, 

tue Subject, it ought not to be countenanced. not to be 


Per Halt: It was refolved on ſolemn Argument, in the Remaineer in 
Caſe of Siuth v. Barnaby, that if one by Will deviſes 4 — 
Rent-charge to . in Tail, the Remainder to B. in Tail, bared by Re. 
and J. ſuffers a common Recovery to the Ule of J. $. and corey. 


his Heirs, and dies without Iſſue, the Remainder is barr'd. 


Per Holt: In Debt, if the Original be recited to be At- Wrong Reci- 


tal no Error 
tachiat', inſtead of Sammonit, yet we cannot reverſe the t nh 2 


Judgment, becauſe it is only a Recital, Judgment, 


verſus Saunders. 


Reſpaſs for entring into the Plaintiff's Houſe, and keep- General Iſſue 

ing the Poſſoſſion thereof for fo long; Defendant pleads 3 A 
that 7. F. was ſeiſed in Fee thereof, and he being fo ſeiſed Colour be gi- 
de Licence to the Defendant to enter into and poſſeſs the ven. 


6 P ſaid 
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{id Houſe till he gave him Notice to leave it; that oY 2 
upon he entered and kept the Houle for Time menticned :. 
the Declaration, and had not any Notice to leave t. 
the Time; and a ſpecial Demurrer, becauſe the la 
mounted to the General Iſſue. And p.r Ci”: He mia: 
given this Matter in Evidence againit all People, EO 
Ante p. o, F. S. but againſt him he mult have picided it. So he fc, 4 
101,121, here either have pleaded the General Hue, or given Coty. 
376, 377- to the Plaintiff, Ergo Jud' pro Ono, 2 


Dominus Rex verlus Riel. 


88 E was indicted for opening a Jetter ſent by the Pof 
and the Caption was, that per Jaratores jurat Pts 
T0147,  extit indiffam', and quaſhed for that. 

Domino Rege cxtit iudictam, and quaſhed for that, 


Indictment Indictment upon the 35 of EI. c. —. for making Cables 
er ch ue of old Stuff, concluding contra forman Hat generaily ; an 
ces of Peace, the Penalty given by the Statute is four Times the Value 
where Act ap- of the Cables, to be recovered by Bill, Plaint, or Informa- 
jon > tion; and it was quaſhed 27, upon this Exception, that the 
covered by Juſtices of Peace have no Juriſdiction given them by the 
Bill, Plaint or Statute, and the Indictment was taken before them at their 
3 Quarter-Seſſions. So in Cafe of an Indictment upon the 

Statute of Uſury againſt the Lender; as was adjudged on 

| Writ of Error, Triu. 4 Ann. in one Smith's Caſe. 


 Dominus Rex verſus Lee. 


Words ſpoke | Eave was moved for to have an Information filed : 
of a Juſtice of gainſt him for theſe Words ſpoke of a Juſtice of Peace, 
feace. Fe is an Old Rogue for ſending his Warrant for me. Hit. 
He deſerves to be bound to his Good Behaviour; tho it be 
not proper for that Juſtice to do it, but rather to get one 
of his Brothers to do it for him; and Leave was denied: 

the Court deſiring them to go by Way of Indictment, it 
they would. | 


Faftorofcom- Per Holt, at Guild-hall, every Factor of common Ri cht 
mon Right 5 is to fell for ready Money; but if he be a Factor in a Sort 
dy Money, un- Of Dealing or Trade, where the Uſage is for Factors t9 


leſs the Ukge ſell on Truſt, there, if he ſells to a Perſon of good _ [ 


15 


be otherwiſe. at that Time, and he after becomes inſolvent, the Fac 
4 
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i diſcharged; but otherwife if it be to a Man notoriouſly 
viſeredirod ar the Time of the Sale: But it there be no 
lach Uſ:ze, and he, upon the general Authority to fell, ſells 
upon 'F'rutt, let the Vendee be ever fo able, the Factor is 
eniy chargeable; for in that Cate, the Factor having gone 
levond his Authority, there is no Contract created betweun 
the Vendee and the Factor's Principal; and fuch Sale is a 
Convertion in the Factor; and if it be not in Market-overt, 
no Property is thereby altered, but Trover will alſo lic a- 
-:inſt Vendee : So likewiſe if it be in a Market-overt, and 
Vendee knows the Factor to fell as Factor. 


515 


In Cafe, for a falſe Return to a Mandomns, for reſtoring fecal Action 


to an Office in the Corporation of O, ford which 


mutt be laid 
where it a- 


having Influence on Election of Parliament-men, the two ng. 
Factions of IF his and Tory were deeply ingaged in it, and Ame p. 408. 


the whole County divided in it; andythe Action being laid 


in Sfolk, it was moved at the Bar to have it laid in an- te P. 30g. 


other County, to preſerve the Peace and Quiet of Sols. 


Per Cu lt is a good Cauſe to change a Ferre to preſerve - 


the Peace of the County; but this Action being a local 
one, muſt in its Nature be brought either in Sol, where 
the falſe Return was made, or Middleſex where it appeared 
on Record; and the Plaintiſt has his Election, by Law, of 
the two Counties, and Court cannot lay it without his Con- 
tent in either of the two Counties; for it conſiſts of two 
Falſities, of the Fact, and the Falſity of returning it on Re- 


cord. It was agreed, that in tranſitory Actions the Plaintift 


has not a peremptory Election, but the Defendant might 
transfer it to the right County, unleſs the Plaintiff would be 
bound by Rule to give material Evidence of ſome Fact in 


the County where he laid it. And my Lord Shaftsbury's Ante p. 121 
Caſe was ſtrongly urged, where, becauſe of his great Intereſt 4**: 


in Loudon, an Action of Scandalum Magnatum laid by him 


there, was removed. Holt ſaid, that was a Caſe of the 


Times, and when Things were in a great Ferment; and 
I do not know that that Caſe was founded on Law and 
Reaſon; for in Caſe of Scandalum Maguatum, it was always 
ruled the Z/ezue could not be changed. 


Domintts 


—— 
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Dominus Rex verius Figot. 
Indictment for LIE was convicted upon an Indictment for Miſdemeare— 
attempting J in attempting forcibly to carry away one Mrs, J /, 
way ag a Moman of great Fortune. And 17 : Sure this concern; 
Woman of all the People in Eaglaud that would difpoſe of their Chil. 
Fortune. qret well; and he was fined 2co Marks, and the Lader“ 
Maid, who was privy to the Contrivance, was fined twent 
Marks, and to go to all the Courts with a Paper upon her, 


with her Offence writ in large Characcers. 


Dominus Rex verius Brown. 


Record of F R Hilt: Juſtices of Peace, upon their View of a 

comment & Force, cannot meddle with the Poſſeſſion; but all thy 

the preſent Can do is to remove the Force, and commit them that uſe 

1 it, and to make a Record thercof; and here the Record of 

Ante p. 495 the Commitment was arreſtaci in the Preterperfect Tenſe, 
and not in the Preſent Tente, as it ought to be, and all 
Records of Commitment are; as Committitur Mart ſcalio in 
this Court; and the Record was quathed, 2½ſi. 


Aſſignment of "The Way upon taking Aſſignment of Bail-Bond is to in- 
13 dorſe a Promiſe upon it, to fave the Sheriſt harmlets againſt 
54, Amerciaments, and yet the Bond continues ſtill in the She- 
ritf's Cuſtody. 
ms ty Per Holt: We may order an Attorney cf the Court to 
deliver up Pa- deliver Papers, which are not his, to the Owner. 


Dominus Rex verſus Ward. 


On Indietment E was indicted for Barretry, in which Caſe the De- 
. fendant ought to have a Copy of the Articles to be 
| muſt have a inſiſted on againſt him at the Trial, before-hand, that he 
Copy of the may have an Opportunity of preparing a Defence. And here 
Aries. a Notice left with the Defendant's Servant was adjudged ill; 
and a Trial, without due Notice, ought not to ſtand. And 

when there is a Rule to give a Copy of Articles, and that 15 

not done, the Profecutor ouzht not to be admitted ex 

4 47% 


— ˙ ©” —V — — 
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Tri % ge any Eeideuce, avg then the Defendant is of Wi. 


— 


. pe 1 

g J +, % 
(cute gcqutttcd. 
a hat a complled ien, Praſecutot fag not ive: ar E 


Upon an ufuriens Contract pl d, the Proof lies all upon ogg 


' 
* 


ti Detend ut, tor by his Pics he conteiled tte Debt. Per p,, 


1 18 * 
* 7 \ 15 Y 
/ 4 - Wii's . % 
++ „ R 


115 WEE ws | 
Merrract dy vertus Rogers. At Aft Prius coram 


Huli. 


A5 upon a feet Promiſe to account ; the Plam- Cafe will he 
tilt gave Goods to fuch a Value, and a Sum of Money dn bei Pro 

th the Derend eint, being Maſter of a Skip then bound for dt. be 

. 5 5 ho promiſed to orums? hin! the „aAlue of them ome upon general 

I Id Goods. Per Holt: It A. take Goods from . to ac- — "+ 

count tor them, if they come to account, tho' . gives no — 

tue Account, yet if Z. has agreed to it, it is well. And will le. 

it one receives Goods of another, and expreily promiſe to 

be accountable for them, or to give an Account of them, 

Cafe will lie, if he will not account upon that Promiſe; 

but upon a general Bailment of Goods, without a particu- 

ur Promiſe to account, there the fole Remedy is by Ac- 

count. And if one covenant or promiſe ſpecially upon Re- - 

ceipt of Goods to be accountable for them, if he will not 

account, Action upon the Covenant or Promiſe will lie; and 

an Action of Account lies upon the general Reccipt. 


Per Thilt : If J. buy any Thing of B. and gives him a Bill of Ex- 
Goldtmith's Bill in Payment, which Vendee accepts without 122 
Fxc-ption; if the Goldſmith were worth nothing, and 4 2 
not know it, it is a good Payment; /eczs if 4. knew him 8 


to be in a failing Condition. 1 


Dominus Rex verſus Hill. 


Writ of Fxcomm capiend iſſued out againſt him, and Excommuri- 
I the Siznificat,* on which it was grounded, and which __ 
was recited in the Writ, aliedged the Cauſe of Excommu- ment of Colts, 
cation to have been for Non-payment of Coſts aſſeſſed a- # dam ne. 
23inſt him in the Spiritual Court, iz qnodau nezotio educa- 2d, neem 
TY071S & inſtruttionts prucrorum without Licence, without Licence, ill. 
ewing what kind of Education or Inſtruction it was. And gn? 192: 

6-Q wa, 72, 


— 


6— —_—— A N 
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here it was doubted, whether teaching even a Gram 
School without Licence were puniſhable in the "gg 
Court, eſpecially ſince 14 Ca. 2. c. 4. and other Statute, 1 
flicting the Penalty of 40. a Month on ſuch Offen tc. 
whereby it is now made a Temporal Offence. Fide ; 75 
8 . 


35» 
Per Holt : If there were a Canon prohibitory of th. 
Matter before the 25 H. 8. c. —. it is now confirmed br 
that Statute ; and there is a Canon of Queen Fliz. De lad, 
magiſtris; and without Doubt School-maſters are in a 1 
Meaſure intruſtcd with the Inſtruction of Youth in Principle: 
and therefore it is neceſſary they ſhould be of found Doc. 
Teaching trine, and in Order thercunto ſubject to the Regulation of 
School with- - the Ordinary. But Prohibitions have deſervedly gone to ltop 


4 — proceedings for teaching School without Licence, becauſe ir 


determined. is à Point never yet determined. 


But the main Point gone upon was, whether there were 
Cauſe good enough expreſſed in the Writ to give them Ju- 
riſdiction of the Defendant, in the Suit in which he was 
The Species condemned. And it was urged, that the Juriſdiction they 
of Education would ſet up in a Canſa Edacationis et infiruttionis puero- 
_ 2m was abſurd, without mentioning the Species of Edu- 
cation and Inſtruction ; for this might be in Dancing, Fen- 
cing, or teaching a Trade, Mufick, Navigation, Gc. fo that 
tho a Juriſdiction be granted them over School-maſters, yet 
there is no Colour for ſuch a general Juriſdiction: And tho 
it may be objected, the Court will give Credit to them, 
Where Spiri- yet that is only where they have given themſelves Juriſ- 


— _ diction, the Court will intend they will do Juſtice, but it can- 


 themſeives ju not be intended where they have not given themſelves Ju- 


riſdiation, will rĩſdiction. And fo it was refolved by the Court, for a Capias 
_ them, Fxcommunicat was not returnable before 5 El. c. 23. which 
not direds it to be made returnable in this Court; and that 
the 1 of it to the Sheriff be entered on the Roll 
here; and the making it returnable is what gives us Juriſ- 
diction; and this muſt be in all Cafes of Excommunicato 
capiendo; for there are nine Cauſes in which there ought 
to go an Alias and Plaries; and the Party, if he do no: 
come in within fix Days after Proclamation thereon, is to 
forfeit 10 J. the firſt Time, 20. the ſecond, and ſo on. And 
that the Court may know whether it be for any of theſe 
nine Canſes, the Cauſe ought to be ſet forth in certain: and 
it was the Deſign of the Statute that the Cauſe ſhould be 
ſet out in the Writ; and the Writ did uſe to recite the 
Cauſe even hefore the Statute ; and then, if the Cauſe 2 
7 — — preſſ 


„ . — . _.. At. 


OO = 8 — . 
— „ et. 
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3 
creſled were infuſhcient, the Way was to go to Chancery, Before S 
and to have a Si1peorfedeas of the Cid Excomm' ; but _ . 
that cannot be done now, the Mrit being returnable here; and 3 i | 
they have nothing to do to ſuperſode a Writ returnable into Chancers ; 
| another Court. Jide N. B. 64. E. 8 Co. Trotlop's Caſe 58. e 
0 R + © ,» turnable in 
do that now this Court are ſole Judges of the Writ, and Sui- . K. it wr 
kciency thereof, fince the Statute, And if the Writ does not god. it muß 
ſhew a good Cauſe, we have no Power to proceed upon it; 1 
and therefore if the Cauſe be incertain, as here it 155 it 
oucht to be quaſhed. And Folt C. J. faid, he had acquainted 
the Biſhops with the Matter, wiſh'd them to be more pre- 
ciſe in their Siontficavits, or elſe they could not have thc 
Aid of this Court. Et per Car, the Writ was quaſhed and 
a $:perſedeas awarded. 


Per Hit: Every Judgment entered before the Effoin-Day Ante p 49*: 


of a Term, is of the precedent Term; but if entered after 
the Eſſoin commenced it is of the preſent Ferm. 


The Caſe of the Farmers of Hampſtead- cater. 


Ipo the executing a Writ of Enquiry of Damages On Writ of 
L in Treſpaſs, for digging a Hole in the Plaintiff's Soil, 222 = 
whereby his Land was over-flown,' comtinuando tramſgre ſſio- Treſpats Hole 
nem for nine Months; and it was inſiſted, that they might thoughe could 
give Evidence of a conſequential Damage after the nine 40 C cf Ev 
Months, as well as in a Nufance which continues for nine ſequential Da- 
Months, and the Cauſe is removed, if the Effect continues mages, as in 
after, Damage may be recovered for it; but Holt ſaid, he was e. 
not ſatisfied that the Parity would hold, for the Giſt of the Gift of the 
Action in a Nuſance is the Damage; and therefore as long ebe“ 
as there are Damages there is Ground for an Action; but Damage, in 
Treſpaſs is one intire Act, and the very Tort is the Giſt of Teffuß u. 
the Action; and therefore he ſaid he doubted, whether an 48. 
Action would lic for the Continuance of a Treſpaſs as for 
that of a Nuſance. Note; In Writs of Enquiry the Jury 
ſet their Hands and Seals to their Verdict. 


My Lord Peter verſus Heneage. At Niſi prius 
coram Holt. 


Rover by Plaintiff, Adminiſtrator cum teſtamento an- — 
nexo of late Lord Peter, againſt the Wife of the firſt fixed to the 

Executor, for a Necklace of Pearl, faid to have been in the — . | 
Family Gro. 


—— — 


8 


n 


2 
2 


—ä—— [ ———'—— 


— 


92 Term. Paſch. 13 W. III. 1701. 


Family for many Generations, and worn as a erna! Orne 
ment by the Lady Peter tor the Time being, or for Dru 
of ſuch, by the Lady Dowager pro texpore. And to prove the 
Property, an ancicat Inventory mace by tle Detend:ne', 
Husband, being Exccutor of the Lord Tefer, now nteſt:te 
being found among the ancient Evidences of the Family. 
was allow'd ; for the mentioning this Necklace in it, ſha n. 
he did not claim it in his oven Right, and none but a Mag 
Nlan will inventory mere Aliets than he has: And tho if 
the Queſtion were, whether my Lord Yeter were Proprietor 
or not, he himſelf could not be Witnefs ; yet the Executor 
by inventorying it has charged himſelf with it as Allets, and 
there it ſhail be taken as fuch. And here, per Jr, the 
wearing of a Pearl is a Converſion; and Goods in Eros, 
cannot be an Heirloom, but they muſt be Things fixed +, 
the Freehold, as old Benches, Tables, Cc. And a Chattel 

min Groſs cannot be deviſed for Lite, but one may deviſe the 

Plow. 525. Uſe of a Chattcl in Grofs for Life. It one before Admini- 

G26 546. tration taken out give away Gocds of Inteſtate, and after 

1 Bul. 192. takes out Adminiſtration, he may avoid the Gift. And the 
Jury cannot carry any Evidence from the Bar without Con- 
ſent of both Sides, except Writings under Hand and Seal. 


Dominus Rex verſus Croſs. 


Whether HE was indicted for a Miſdemeanor in receiving ſtolen 
2 Goods, knowing them to be ſtolen; and the very Thick 


prove the re- was produced as an Evidence, who confeſſed the Fact, le 


ceiving Gcods being brought up by Hab. Corp. ad teſtiſicand from the 

— Lago 0s Dy Holt. Theſe rar Ped af were never thought good 

de ſo. by me before I came upon the Bench, tho I have been 
over-ruled in it once; but let us try the Fact firſt, and it ſhall 
be confider'd after whether the Indictment be maintainable. 
And he faid ſome Judges would try a Trover for Goods be- 
fore an Indictment for the Taking ; but he never would do 
it, but rather get a Juror withdrawn, if the Matter had pro- 
ceeded fo far, that the Plaintift might not be nonſuited. 
And the Plaintiff in this Action was bound in a Recog- 
nizance to proſecute the principal Felon in forty Pounds in 
Court. | 


un 
7 N 
* 


e 
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Key verſus Cordon. 
Tidihitat A, 
* 3 T * : 0 0 ” . b , 

T x; brats Aumpſit by an Under-Oiheer againſt his Co- interior 2 
lone for his Pay; and here Proof was admitted of the ficer againſt a 
wig 1 "Rs ado Fwwows SE 1 ſuperi 1 

1:0 of a berſon proved „ vond Sea, And per Holt, 1ſt, I. —— 
be receive Money to the Uſe of another, an Inde b is a pro- by him. 
Renedy for it; but if in this Cate there were any legal Proof of he 
Rt az vn be meds be the Calne! the Rents bog Poorabr 
Deduction to de Made y tlie Colonel, the Remedy ha e e ak. 
en Account; for where one receives Money. and has no low'd. 
Way to diſcharge himfelt of it but Payment over, an Indeb Noe Fil 
oy | | 13 W. z. 
will lie. | Waldegrave's 
5 . Cat. 
 Trover was brought of a Silver Cup againſt a Gold-Smith sale of Goods 
1 the Strand, and it appeared his Apprentice had bought it in Shop cut dt 
: | a - d , 74 dale of Goo Is in p 8 | . the London aͤces 
in the Shop; an per OMNES, OUS in A 1p in the not alter che 
Strand, or elfewhere out of London, does not alter the Property, and 
Property; nor Per Holt even in London, if the Felon be bot there if 
2 ns. AS I] p Felon be con- 
convicted upon the Owner's Evidence: But becauſe he could vi O 
not prove a Demand of the Maſter, but only of the Ap- ner's Evi 
prentice, he was nonſuited. The Reafon why it alters Pro- dence 
perty in London is, becauſe Sale in a Shop there is in Mar- 


ket overt. 


Wand verſes fir Pain Soom. 


DER Hil: If 4 owes B. Money, and he gives him a Note does not 
Gold-Smith's Note in Payment, the Debt is not dif- charge the 
charged till B. receives the Money; if there be not Default — 3 
in him that it was not paid, or if he does not at the Receipt be no Default. 
of the Note give an Acquittance for the Debt to 4. But if 
H. had an Election to receive the Money, or a Gold-Smith's 
Note, and he choſe the Note, it may be otherwiſe; and 
more eſpecially if he gives up his former Security that he 
had for the original Debt. 5 
If A. and B. be two Gold- Smiths, and B. gives a Note to 
C. tor 100 J. A. gets Poſſeſſion of it, and brings it to B. and 
takes a new Note for it, giving up his former, it is no Pay- 
ment. 
| | Chancery wil! 
In Chancery it was agreed to be the conſtant Practice of pom? 
the Court, That if there be Covenants to Purchaſe an Eſtate the Benefi of 
to ſuch and fuch Uſes, and Money lodged in Truſtees for A with 
6 R that Tail. 
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that Purpoſe, the Court will compel a Purchaſe to be mad 

the Uſes, tho Covenantor died before; but if the fit E. 
ſtate is an Entail, with Remainders over, and the Perf, . 

to take it be living at the Time of the Deuth of him whole 
Money it is, there Chancery ſhall not compel a purchal. 
for the Sake of the Remainder, becauſe Tenant in Tail may 

_ deſtroy it as ſoon as it is created; and the Court will not do 4 
vain Thing. If a Man covenant to Purchaſe for him ang 
Heirs of his Body by ſuch a Woman, the Remainder to 
his own right Heirs; and he dies without Iſſue, and without 
making any Purchaſe ; the Court will not compel the Ex. 
ccutor to make a Purchaſe for the Heir, becauſe that attach d 
in himſelf, and is extinguiſn'd in him. 


Legatee my If Legatee bring Bill againſt an Executor for Difcove 
bring Bill or of Aſſets, it is no Objection that he has not made the * 
Aſſets, wich- Legatees Parties. 


DE 


Term. Sanct. Trin 


Anno 13 W. III. in B. R 


ER Cur: If one will plead in Abatement, he mui 
do it before the Rules are out, and ſhall not have 
till Effoins of next Term for it; and formerly the 
Courſe was to give Rules for pleading generally, 
and after they were out, to ſerve Rules peremptory. |! 
Declaration be delivered before craff animarum or moſes 
Paſch. the Defendant has not Time till next Term to ** 
in Abatement, but only till the Rules are out; but * 


| 


E 2 xm 
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herd ater that Time, the Defendant has till the Efloin 
Lay of the next Term to plead in Abatement. 


Per Hot - The late Statute giving Defendant Coſts, does * - 
not extend to Judgment tor him upon Demurrer to à Pica juigment ir 
. | Plea in -Ubate - 
in Abatement | _ 

Writ of Error was to remove a Record coram J. N. Writ of Free 

Þ-.9 SIR 8 | 
ili J. P. inilit et Jo. Bl. ili: Juſt noftr” de Banco, b Rand 
and Placita return d were coram G. Treby, C. J. Gc. et does not re. 
lociis; and it was moved to quaſh the Writ for Variance. moe it 
And per Halt, the Plaintifi's Attorney might have ſued Ex- 
ecution notwithſtanding this Writ, for it was no Authority 


to remove the Record; and Writ quaſh'd 2iſi. 


Bidolph verſus Heal. 


TXA7RIT of Error from the Court of Fly, of a Judg- Capias made 
ment in Treſpaſs, the Record certified, ſet forth a {mou te 
Summons fuch a Day, returnable the fame Day generally ; Summons was 
and a Return the fame Day of a Symmoneri ; and thereupon an returnable. is 
Attachment, and a Return the ſame Day of a Nil, and then a 
Capias returnable the fame Day ; and thereupon the De- 
fendant brought in in Cuſtody, Declaration, Plea, Demurrer 
and Judgment, Writ of Enquiry executed and returned, 
and Judgment final, all in a Day. And this was inſiſted 
for Error, That the Summons being made returnable gene- 
rally ſuch a Day, the Defendant had that whole Day to 
appear; and then it was erroneous to compel his Appear- 
ance by Capias that Day. And that was agreed to by the 
_ ; 2 * in — Palatine, and Grand Seſſions of 
ales, they ſplit Days and Hours, and a might 
do the like here; yet having not A N To 
Proceſs returnable at ſuch an Hour of the Day, but generally 
at ſuch a Day as here, it was erroneous to award a Capias 
till the Day was over ; for the Capias is for the Contempt 
m not appearing at the Return of the Summons, and in 
Contempt he could not be till after the Time of the Re- 
turn. 2dlz, It was reſolved, that the bare 1 4 
the Capias being compulſory, did not help this Error, be- 
cauſe it was what the Defendant could not avoid. 3dly, It 
was refolved the omitting to take Adv of it then, 


upon 


but pleading over, cured it; for he might have demanded 
Judgment whether he ought to be put to anſwer upon the 
| | Ca- 


— 2 „ TE 


—— 
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Capias, the Return of the Poue being not yet out. 571 
Not veceſſary It was reſolved it was not necellary to have fifteen IG 
1 — Return of Proceſs in a Franchiſe; for the Reaſon of "XA 
Return of a in the Court of I[c{fininſter is, becauſe that Time is Jud 1 
amr a neceſſary tor People to come from the remote Part. — 
wenns. which the Procefs of thoſe Courts does extend, which "Thy 
not hold in Franchifes. 5 lr, The Judgment was ry; q 

for this Error, <2. that the Writ of Error is executed ho 

ſame Day with the Poxe's Return, and fo might be before 

any Pore wued out; and no Appearance and Pleading can 

help that. Jud. recrrſet. 


Fox verſus Thexton. 


„ Gomes PI R Cr Of Germs of Oak growing not of a Roo 
twenty Years, the Tree whereof was twenty Years old when cut 
nortirkavie- there ſhall be Tithes paid: for Oak or other "Timber cut 
1 189 under that Age ſhall pay Tithes as other Under- Mood; but 
i Sid. 300. if the Oak or other Timber Free was twenty Years old when 
cut, it was not tithable, and for that the Germs of the Roots 
of ſuch Trees cut at that Age, all pay no Tithe. 2 If. 46;, 


Germs of Oak 


Slanney verſus Slanney. 


Pleaputin EBT upon a Bond: A Declaration was deliver d be- 
Phe | fore menſem Paſch. and a Plea put in after the Rules 
out, beginning of Pleading were out, beginning with Actio nor, and con- 
in Bar nd cluding in Abatement ; and the Doubt was whether this 
Abatemers Were not a Diſcontinuance, and it was faid the Books ran 
both ways, and agreed if it be taken in Abatement, it came 
too late, the Rules being out. And the Caſe of Biſſe and 

Harcourt was quoted, where an Attainder in Diſability of 

the Perſon was pleaded thus; and the Plaintiff replied, de- 
manding Judgment of Damages, ſhewing that it was 2 
Diſcontinuance, Matter of Abatement being pleaded in Bar, 

and faid, if the Plaintiff had pleaded Matter of Fact, an- 

ſwering a Fact pleaded in Abatement, a Concluſion of a 

Prayer of Damages had been proper; but where he does not 

reply ſuch a Fact, he only ought to pray that his Writ be 

| adjudged good; for if upon Trial of Matter of Fact pleaded 

in Abatement, the Iſſue be for the Plaintiff, he ſhall have 
Judgment final: And the Caſe of Medina v. — 

te 


4 


— — n — 
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\ £0 was quoted. Mili Where the Court awards a Re- Where Re- + 
—_ * when the Judgment ought to be final, it cun N wry 
Jo no Harm, becauſe the Defendant cannot athgn it for wben the 
Veror, no more than he can the Awarding an Effoin when it ggg bn 
ducht not to have been, being for his Advantage. At ano- been final, it 
ther Day he ſaid, the Defendant begins with an Ackio non, is not Error. 
cauſe the Plaintiff is outlaw'd in the C. B. and pet. Jud. 

% bre ri, which is a clear Plea in Abatement. And Mo. 30. 1 
was quoted, where it is held, F hat if the Plex be for any in che 
latter appearing in the Writ, it is proper to conclude with a Writ, Jack. 
2.4. de breri; but if it be for any Thing out of the Writ, —_— 
+ Jeintenancy, or the like, the Conelulion may be with a ber \uner as 
Fi l ct de brew, or otherwiſe in Abatement; if one begin extra it may 
in Abatement, and conclude to Action, it is ill, if the Plea — ap — 
be not ſufficient in Bar according to the Conclution; and if ment 
1)-murrer be to ſuch Plea in that Cafe, Judgment ſhall be If begin in A. 
.:iinſt the Defendant, for his Conluſion affirms the Writ — 4 
ad; but if the Plea commence in Bar with a good Matter, Aion, it is 
ad conclude to Writ Abatement, it will be well; for the ma CORD 
P;1:3tiff cannot have a good Writ, if he has not a good Cauſe face. 
of Action. 36 H. 6. 18. And it was faid, if in the principal 1f Plea com- 
Caf: the Plaintiſt had demurred or replied in Bar, and the — poi uh 5 
Court were ot Opinion that it was a Plea in Abatement, Maner, and 
perhaps it would be a Diſcontinuance. At laſt the Rule conclude in 
was for the Defendant to conclude his Plea well, and then —_ - 
Judgment ſhould go according to the Goodneſs of the Mat- is well. 
ter; for if this be made in Abatement, it is irregular after the 

Rules are out; therefore let Defendant ſhew Cauſe why he 

ſhould not conclude in Bar; for theſe Irregularities in plead- 

ing are not to be encouraged, to inveigle the Court. 


Per Holt : Bail was excepted againſt in Vacation, and no Bail can never 
other put in, nor Bail juſtified till Term; and then the Prin- — 


cipal would ſurrender himſelf in Diſcharge of the Bail; by wayofSur- 
and that he could not do, for Bail can never ſurrender, nor Rau Surat 
the Party come in by way of Surrender, but at the Return of , or when 
a Proceſs, or when he is in Court by his Bail. If Sheriff return ben in Court 
a Cepi Corpus upon a Diſtringat, Principal may ſurrender by 
himfelf, but Bail excepted againſt is as no Bail, till chang- 

ed or juſtified. 


When it is moved to have Submiſſion to Award made a Notice thouls 
Rule of Court, there ought always to be an Affidavit of de of Motion 


Notice, becauſe the Act gives the Court Power to examine — xa 
the Juſtice of the Award. Per Cur. ward a Rule 


6 S Mad- A Court. 
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Maddox verſus 


Suit in Admi- Þ YRohibition moved for to ſtay a Suit in the Admiral 

— Sar by a Surgeon of a Ship for his Wages; and the dus 

geon's Wages. : | c C Sug- 
geſtion was, that all was paid to the Maſter. Per Br 
Payment to the Maſter is not Payment to the Seamen, but 
the Ship itſelf is liable for their Wages; and they would he:x 
Counſcl. | 


Berty verſus Dormer. 


Averring us Crete out of Chancery was, whether Land aſlign d 
kcient in Va. 1 for Payment of a Legacy were deficient in Value; and 
hue, puts the Iſſue was join d upon the Deficiency, the one alledging u 


Proof a the was deficient, and the other, that it was not. And per Cy 


tho averring that it was deficient, is ſuch an Affirmative * 
implies a Negative; yet it is ſuch an Affirmative as turns 
the Proof on thoſe that plead it: If he had join d the liſue 
that the Lands were not of Value, and the other had aver d 
that they were, the Proof then had lain on the other Side: 
If one plead ira /ftatem, which is no more than that he 
is not of Age, and Iflue is thereupon, he that pleads the in- 
Fra /tatem muſt prove it. And per Holt, the common Way 
of appriſing Tithe Herbage is two Shillings in twenty. And 


if one deviſe Land to the Value of 100 J. a Year to another, 


it is primd facie the beſt Rule of Valuation to eſtimate 
them at the Value they were at the Death of the Deviſor. 


Taylor verſus Brudon. 


On common ER Holt : Upon common Bail filed, if one do not de- 
— | liver Declaration before the End of two Terms, he ſhall 
tion be de- be nonſuited. If upon Examination before a Judge, one do 
2 not make out a good Cauſe of Action, common Bail ſhall be 
E. non. order d; and if upon Examination before a Judge common 
It good Cauſe Bail be order d, and the Plaintiff does not there declare that 
of Action b* he will move the Court, or give Notice of ſuch his Intent 
deforea Judge, to the Defendant, the Judge's Rule ſhall be final to him. 
common Bail And if Plaintiff has ſeveral Attornies, a Demand of a De- 
nal be order claration of any of them is good. 5 


ed. 


1 Per 
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Per llt. The Sheriff ought not to make a Blank War- 1 
rant, tor the Attorney to fill with a ſpecial Bailiff, zd, It Bal wenn 
Sheriff take inſufficient Bail, and Plaintift's Attorney ac- ufs 
cepts of an Alignment of it, he thereby diſcharges the She- nccepes / AL. 
if from Amercements. 3dly, The Sheriff upon Aſſignment — 
docs not Part with the Polleſſion of the Bond, becauſe if the charged hem 
Plaintiff be nonſuited, the Sheriff muſt be indemnified; but * 
he mult produce it at the Trial. "bas. 

Per Cir” ; If one has ſeveral Cauſes of Action, each where- Several Cauſes 
of is too ſmall for ſpecial Bail, he cannot join them to 1 
torce ſpecial Bail. to have ipe- 


Parker verſus Atfeeld. 


. BT upon a Bond for twenty Pounds againſt an Execu- Salk 311. 
tor, who pleads that the Teſtator was indebted in 1001. > Lc py 
to 7. $o mn Fa uod he had not Allets. Nepl. That the ment general. 
Judgment was kept up by Fraud, and the Party to whom 23 5 — 
the judgment was, willing to take twelve Shillings for it. "4 rs ge 
Re jol ud. hat it was not by Fraud, and that he had not canner after 
Aſlets but to the Value of five Pounds; and a Demurrer, be- ay w -q> 4 
cauſe that when an Executor pleads a Judgment generally, Value. 
he thereby confeſſes Allets for fo much, and after ke cannot 
come and ſay he has Aflets but to a leſs Value. 

Jlolt: The fair Way for an Exccutor, is to plead the Executor in 
Judgment, and ſhew how much is due upon it; and then DE” 
to ſay that he has not Aſlets but to ſo much; and that is the ſhould aß 
honelt Way of doing it: For if a Judgment be pleaded in g mack s 
its full Extent of the Penalty thereof, and the Plaintiff res- 
plies that there is but ſo much due, or that the Party is wil- 

ing to take fo much, or that it is kept up by Fraud; and 

Hue is thercupon join d, if it be found by the Jury that the 
Executor has not wherewithall to ſatisfy it, he ſhall not be 
charged for more, becauſe there he is not guilty of Fraud. 

*It there be three Judgments of twenty Pounds cach, and If Execuor ,, 
the Executor has Atlets only to the Value of twenty Pounds, . 
and he pleads theſe three 4 . which in all amount is ill-pleaded, 

to lixty Pounds; if any one of them be ill-pleaded, or Iſſue 2 

be join d, and found that any of them is kept up by Fraud, — = 

the Executor has confcfs'd Aſſets for that Judgment, that by Fraud, he 

is ill- pleaded, kept up by Fraud, Gc. but if the Plaintiff s <on#'d 
defire to have Judgment when Aſlets deſcen d ſo admit — 
Judg n s deſcend, and ſo $ 
your 
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an g, Jour Plea to be true; then the Queſtion is, 
Plaintlf prays Executor, having but twenty Pounds in Han 
Judgment Pounds come to him, being juſt enou 
—— Judgments pleaded, he ſhall not be Fiable to the Plaintif'; 
not be charge- Execution, who took Judgment to execute when Allet; 
able till thoie came 2 And he ſhall not; for he has pleaded thoſe Jude- 
re pad. ments, and the Plaintiff demands Judgment to execute when 
Aſſets came after the Judgments pleaded were ſatisfied; and 

he quoted Paſch. 23 Ca. 2. Rot. 339. Malpole v. Preniman. 

"Upon a Sci. Fa. upon ſuch a Judgment to have Execution 

the Defendant's Executor pleaded, that he had not Aſlet; 

over and above what would fatisfy the former Judgment; 

caded; and held a good Plea : But if he plead any of the 
udgments ill, or that it be found againſt him upon Iſiue 
tried, that any of them is kept up by Fraud, he ſhall nor 

then have the Allowance of being free of ſuch a Judgment 

till Aſl-ts deſcend to the Value of the other Judgments, 

and more fo, that there is no Miſchief to the Executor, let 

him but plead well and honeſtly ; and to hold them to this, 

is the Way to make Exccutors honeſt, and to reduce Matters 
into Certainty. But if he had no Aﬀets at all, his beſt Way 
had been to plead the Judgments, Specialties in their Order; 

but he muſt take Care to plead them honeſtly, for if any 

one of them be falſe, he is gone for all; fo that if there be 
a Miſtake in the Pleading, or Fraud, it is a Devaſtation, if 

Iſſue be taken upon the Fraud, and it is found; but if you 

are not found to have Aſſets for the whole Judgment, it 
ſhall not be intended you have mo: e than you confeſs d, for 
Fraud is tra- the Fraud is the only Thing traverſable. And Gould quoted 
„ 1 Fo. Veal and Gileſton, and JVorkhouſe and Simon, that 
Iſlue muſt be join'd upon the Fraud; for if you reply a Com- 
poſition made, and that yet the Judgment is continued by 
Fraud); ſtill it is the Fraud that is traverſable. And if one 
lead ten Judgments, and one of them be by Fraud, he 
confeſs'd Aﬀets at leaſt to the full Value of that Judg- 
2 Saund. 50. ment: And he ſaid it had been held in the C. B. that a 
— Traverſe of the Compoſition had been well; but a Writ of 
Error brought, and the Judgment reverſed here, for tho 

Fraud only is traverſable. Jud pro Qzer. 


whether the 
and fort; 
h to ſatisfy the they 
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Anonymus. in C. B. 


NE c:me to the Prothonotary for an Imparlance ge- Impulame 
nerallv, and having got it entred thus, Salzis ſihi om- Sefvir fbi or: 

ws exceprionibus & adcantagits tam ad ijnriſdi ctiouem , 

( quam, Ge. and after would plead to the Jurifdiction of only be Sant 

de Curt. And per Porzel, there are two Sorts of Impar- 3 ; 

linces; the one general, after which one cannot plead in aber chat m. 

Abatement at all; the other ſpecial, with a. Hei ibi om. plead m A 

„hug exceptionibus tam ad breve quam ad narr', after 3 

which one may plead in Abatement of the Writ and Count; Count, or t. 

and this Sort of Special Imparlance may be granted by the the Juritdic 

Prothonotary. There is another Sort of an Imparlance more Yale Vue 

ſp..ctal, with a Sali: fibt onintbmns cxceptioui bus ct adoan- 184 

rails quj⁸uuſcunqne, which cannot be granted without Leave 

of the Court, and is diſcretionary ; and after which one may 

plead to the Juriſdiction of the Court. And Reſpond. outer 

awarded, and it was order'd to be centred, for Reafon, on the 

Roll ſpecially, that it was obtained without Leave of 


Court. 
Lancaſhire verſus Killingworth. 


HE Defendant did covenant with the Plaintiff, that Salk. 623. 
upon two Days Notice within a Year, to be given at n 
Iladſou- Bay Fonſe, he would accept of 1009/. Stock in be alledged 
ſuch a Company, and would pay 2000 J. at the transferring the lit con- 
thereof, The Declaration avers, that within the Year, ig. —_— 
tuch a Day, he left Notice in Writing for K. the Defendant, 
to come to Hnd/ons-Bay Honſe the fourth of November, 
which was alſo within the Year, to accept the Transfer; 
that the Plaintiff was there on the ſame Day ready, and 
did tender a Transfer of the ſaid Stock to the Defendant, 
but that the Defendant did not come and accept it, or pay 
the 200 l. Upon this Declaration there was a Demurrer ; 
and the Queſtion is, whether upon this Declaration the 
Plaintiff ought to have Judgment for the Defendant's not 
accepting the Stock, or paying the Money? And Holt, C. J. 

who delivered the Opinion of the Court argued thus. 
| It does appear that the Money was to be paid upon 
Transfer of the Stock ; and it is to be admitted, that when 
tc Money was to be paid upon the transferring of the 
6 T Stock 


— 
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Stock, or doing any other Thing, if he that is to mer 8 
Transfer, or do ſuch other Thing, make Tender me wh 
other refuſe, then he is as much intitled to the Meney os gp 
the "Transfer, or other Thing, had been actually don 7 
tho' the Words be, that the Aloncs Hall be paid hon wh 
Transfer, yet if the Party does all that lies in him, be by 
thereupon as much intitled to the Money, as if he hag q 4 
all effectually. mw 
hut the Queſtion will be, whether there be a {uffci... 
Tender here; and we all hold that there is not, but that 1 5 
defective, and therefore the Plaintiff cannot recover; he a. 
that he was ready, and did at the Time and Place appointed 
offer to make a Transfer, but the Defendant did not accept 
itt; and in this is the Fault of his Declaration. Suppoſe hs 
Poſtea p. 531. Defendant had been there, and he had tender'd it to him 
i render and the other refuſed, he ought to have averr'd the Tender 
| — and Refuſal; and in that Cafe, to aver a Tender without 
and he refuſes, averring a Refuſal likewiſe, would not do. 16 El. zi. 17 
— 1 Ed. 3. 11. That pleading of Tender with Omiſlion of Re- 
verr d, elſe it fuſal is not good, and fo are many new Books. 1 Sid. 13, 
is ill on De. Action upon a Promiſe, that the Defendant, in Contideration 
— that the Plaintiff would pay him a certain Sum of Moner, 
Verdict. promis d to aſſign him a Term; and the Plaintiff averr'd a 
Tender of the Money, but that the Defendant did not aſign; 
and after Verdict it was moved in Arreſt of Judgment, that 
the Plaintiff did not intitle himfelf to an Action, for that he 
did not aver a Refufal, tho he had averrd a Tender; but 


it was there adjudged well after Verdict, but alfo held that 


it would be bad on Demurrer. And upon this Diverſity is 
the Caſe in 2 Saxnd. 350. which I remember very well 
this Court, it was an Agreement by one to build a Houſe, 
and for that the other was to pay him ſo much Money upon 
building of the Houſe ; and this Averment was of a Tender 
to build the Houſe, but not that the other had refuſed to 
ſuffer him to build it; and all the Court were of Opinion 
that the Tender without Averment of a Refufal was not 
good, but being after Verdict it was held well. 2 ent. 109. 
Buckley v. Milterd. 
If Timeadd Then there is another way of pleading a Tender, it 
— 12 Time and Place be appointed for the doing of the Act. It 
ing a Thing, the Party that is to do it come, and he to whom it is to be 
ard the Pay done do not come, there he ought in his Declaration to 
to be done, is alledge that he was at the Time and Place, and tender d, 
not preſent, but no body came to receive. 77. 38. And if the Party, to 
Tender at the whom 
Place the laſt 4 | 
convenient Time muſt be alledged. 
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hom the Thing is to be done, be abſent, there is this fur- 
U ee contiderable in averring a "Fender, that is, the Time 
of Day to mabe the Tender; if there be Time and Place 
«pointed, the Party cannot come at any Time of the Day 
to make 1 Pender ; but in ſuch Caſe the I.aw hath appoint- 
(d the lait Time of the Day, on which the Thing can be 
ecmvenicntly done, tor the Tender to be made; for it can- 
net be in the Morning, nor at any Time of the Day, but 
oe laſt Time on which it may conveniently be done, and the 
Party mult {tay till then. 5 Co. 114. Wades Cafe. 2 Cr. 423. 
[xception was taken to a Pleader of a Lender on a Day 
certain, becauſe it was not ſaid at what Time of the Day it 
was made, for he might have come and made "Fender at a 
Time not fit or appointed by Law, in the fame Day. 

IL /t. If he had averred a Refuſal to accept, ſuch Refu- Potter 53 
{11 would be good Evidence of a Tender to 5 Perſon, and - _ 
that would have been good at any Time of the Dy; and good Evidence 
Axerring of fuch Tender and Refufal on the Plaintift's Side ofa Tender to 
would have been well, without telling on what Time of the eee 
Day the Tender had been; becauſe the Averring of a Refuſal be good at «- 
implies the Defendant's being prefent, who ought to accept - & ogg 
it; but if the Party were not preſent, it ought to be a 
ſhewed that he did not come, and that you were there, 
and made Tender on the Time of the Day on which the 
Law appoints it to be done; and that is the laſt Time of the 
Day on which it may be done conveniently. 

It was heretofore queſtioned, whether it ſhould not be 
alledged, that neither the Party himſelf, or any Body for 
him, was at the Place to receive; becauſe if any Body elſe 
had been there for him, it had been as well as if he him- 
ſelf had been there; and therefore antient Precedents are, 
that neither he nor any Body for him was there. But a Tender plead- 
Tender being pleaded, and that he was not there ready to © and A 
receive it, was held good, without ſaying, that no Body elſe 8 * 
was there for him. 3 Cr. 734. 2 Cr. 13. Tele. 38. For if any good, without 

Body had been there on his Behalf, that ought to come of — 1 
his Side, and it ſhall not be intended if they do not ſhew him. 
it. And what is the Reaſon of this? This is it: When a 
Man has covenanted and agreed to do a Thing, in Excuſe 
ot himſelf, for not doing thereof according to Agreement, 
he ought to ſhew that he has done his utmoſt Endeavour to 
perform it, and ſhew how it came to paſs that he did not, 
or could not do it. And here was an Agreement by the 
Plaintiff to transfer his Stock, and hereupon the Money was 
do be paid; the Plaintiff indeed ſays he tendered the — 

cr. 
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ter, and fo ſhews he did whatever he could do towards f 
b Performance of his Agreement; but that is not enough, * 
Thing, ke he ought likewiſe to ſhew how it came to paſ, that it wi 
muſt thew he not performed; as that the Defendant was there and refuf.q 
has done all to accept, or was not there at all, or on the laſt conveni...: 
to perform it. Time of the Day, which the Law appoints for doing the 
Matter. And all this the Plaintiff ought to ſhew to in. 
title himſelf to this Action. 
Upon this Reaſon of Law is the Caſe in 8 Cy. 92. Ohe 
makes a Feoftment, upon Condition that the Fj... 
ſhould reinfeoff the Feoflor ; or one binds himſelf in a bord 
to infeoff Obligee by ſuch a Day, and before the Diy the 
Feoffee, or Obligor, is difleifed by him that was to be in- 
feoff'd, and then the Bond is put in Suit, it is not a good 
Plca to ſay that you were always ready to infeoff bim 
but that he himſeif before the Day ouſted you; but veu 
mult proceed farther, and ſay, that he kept you out of tie 
Poſſeſſion till after the Day, with Force; for tho' he had in- 
terrupted you, perhaps you might have come upon the Land 
after and performed the Agreement, or make a Tender, which 
if he refuſed would have been tantamount ; for you oucht = 
not only to ſhew a Diſturbance by him, but alſo ſuch Con- 
tinuance of that Diſturbance as made it impoſſible for you 
to perform on your Side; and in that Cafe he ought to ſhew, 
that he came to endeavour to make a Feoffment, but could 
not do it by Reaſon of the Force he met with from the 
' Plaintiff; and that had been a good Excuſe ;/ for if ke, to 
whom a Thing is to be done, hinder the other that is to 
do it ever fo much; yet the other muſt uſe his utmoſt En- 
deavour on his Side to perform ; and ſhew that he has done 
it, or elſe he forfeits his Bond, or breaks his Agreement. 3 C. 
694. is a very remarkable Caſe; the Condition of a Bond 
was, that before ſuch a Day the Obligor wouid procure 
ſuch a Woman to marry the Obligee, the Obligee goes to 
her, and tells her, how barbarouſly he would uſe her if the 
married him, and called her hore, and threatened to tie 
her to a Poſt, and told her ſuch Things, that no Woman in 
her Senſes would marry ſuch a Man; after the Day, Debt 
was brought upon the Bond, and this Matter ſpecially plead- 
ed in Bar; and adjudged to be no good Plea, but that not- 
withſtanding the Menaces, the Obligor ought to have ſheu d 
that he had done his utmoſt Endeavour to procure her to 
marry him, but that ſhe by Reaſon of the Menaces refuſed, 
and ſo he was hindered by the Plaintiff. 


©. KE $974 
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If. we An Award to enter into a Bond 0 another, it 
„ net enough tor the Varty to ring a Bond written, and 
fy I ell fral ana al r 3yorr thts Bond; but he muſt 
bring the Writing, with a Seal clapped upon it, and fay, 
dell rer 107 7 as 77. Act and Deed; and it he omit + 
zwe doing of any one Thing that is ellentially neceflary to 
the exccuting a Deed, he has not performed the Award. 
There is one Thing ot what I have faid may be liable to 
Txception, eſpecially in a Cao of transferring a Company's 
Fock, which is mentioned in the Cafe of Halbe and $:75- 
0742 ; this Transter was to have been made in the Bock of 
the Tl u-beg Company, and they have fet Hours on which 
weir Buoks are open; 2nd to fay that he was there to make 
t--nsfer, and tenderd it at a Time which i, the laſt conve- 
nt Time of the D:iy, might be in vain; becauſe by the 
U':2: of the Company, the Books are not then open, and 
tierefore no Transfer could be; and a Tender, when no 
Transfer could be, would be void. 
ute. If the Agreement leaves it indefinite at ſuch a Wien Time «+ 
_ 2 wa | ; left indefinite. 
Day, the Law knows no other "Time but the laſt convenient it js the tai 
"Time of that Day ; but if a Uſage be averred, that the Time convenient 
for transferring is between fuch an Hour and ſuch an Hour, — dg 
there it ought to be averred, that he came within the ultimate by Vage of a 
convenient Time by the Uſage, and that will be well; as company, the 
if the Uſage be, that the Books are open till tix a Clock — "Ion 
only; the proper Time to come will be about five, and to a fet Time, 
ſtay till fix. And Jud pro Def", per toram Car. _ 


averred. 
Furlong verſus Thornigold. 


EBT upon A Bond for the Performance of an Award; Award. 
I Atrard pleaded ; Plaintiff ſets forth Part of the A- = only Fart 
ward, but not all, and concludes with a Profert ; Defen- be 58 
dant craves Oyer, and the Award being ſet forth at large, and concludes 
demurs generally, for the Variance between the Award re- —_—— 1 
plied, and that ſet forth on the Oyer; and Sith v. roman, craves Oyer 
1 Hund. 319. was quoted, where the Plaintift in ſuch Cafe aud demurs, 
ought not only to Le forth the Award, but alſo to aſſign a — ” 
Breach. But it was objected, that it is enough to ſhew fo 
much of the Award, as to give himſelf Cauſe of Action, and 
to ſhew the Award good, that is mutual; and if there be any 
Thing more in it, it ought to come of the Defendant's Side; 
as in cafe of an Action upon Act of Parliament. Vide 1 Leo. 
72. In Debt upon an Award, nothing was ſet forth but the 
6 U oy Submiſ- 
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Submiſſion to the Award of J. S. and that he awaca.. 
Defendant to pay the Plaintiff 10 J. and held the Adien » 
lie, and that the Plaintiff is bound to ſhew no more th 
does for him, and the reſt ought to come of the D * 
dant's Side. Vide Lewis v. Scholaftica in Plau. . 
need fay no more than is for his Purpoſe. Palmer 511. This 
in order of good Pleading, that when the Defendant lead 
Nullum fecerunt arbitrizm, and the Plaintiff ſhew, an > 
ward and Breach, the Defendant ought to rejoin NJ -- 


an tat: 


534 


fecerunt arbitrium. 

Holt : You ſet out too little or too much; fo 
not ſet out the whole Award, but you ſay Profert, as if vou 
had ſet it out; but the Queſtion will be, whether it will et 
be well on a general Demurrer. 2 K. 3. 13. The life i; 
Nom fecerunt hoc arbitrium ; but ſuppoſe Part of the Award 
be well, and another Part void, and fo bad that it avoid, 
even the whole Award, and the Plaintiff ſets out only the 

good Part, & nullum tale fecerunt arbitrinm be pleaded, and 
then the whole Award is ſet out. 18 Ed. 4. 32. Bro. /{rlir, 
39, 41. But in thoſe Days they held an Award void in part 
to be ſo in all; as Award that there ſhould be mutual Re- 

| leafes for the Purpoſe, and that one of the Parties ſhould 
get a third Perſon to be Security for the Payment of 100. to 
the other, ſuch Award would have been held void iz tit) 
in thoſe Days; and ſo was the Law held all along till King 
ames 1.5 'Time, when as appears in Hob. and Hutt. it was 

| Award may held an Award might be good in Part, and void in Part; 
be good in but here it was ſaid, that the Plaintiff ought to ſet forth 
2 ad all the Things awarded to be done by him, tho perhaps be 
need not ſet out every Thing to be done of the other Side; 
and the Omiſſion hereof in the Declaration, and ſetting i: 

. out in the other Part, is a ſubſtantial Variance. But if a 
. If a void Part Void Part of the Award be omitted, ſo it be ſuch a void 


r you & 


FS 1 Part 
of an Award Part, as does not avoid the whole Award, that may be well 
= fer forth, enough; for where an Award contains ſeveral Matters to be 
iz is well. done on the Plaintiff's Side, all which are well awarded, 


and to be performed by the Plaintiff, and he only ſets out e. 
nough to intitle himſelf to an Action, and they come and 
plead no Award, and upon Oyer of the Award it appears 
the Plaintift was to do more than he ſet forth, and that thoſe 
Things were well awarded, that is, that the Award was 
legal as to them; the Queſtion is, whether he ought not to 
ſhew all thoſe Things that he was to or if th 


Omitting any of them be not a ſubſtantial Variance * It 2 
faid, that in Debt upon an Award he need only ſet out © 
4 


noug! 
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uch to intitle himſelf to Action, but that he ought to 
net fo much of the Award as was necellary to make it 
d. And Ht ſeemed to approve of the Cafe in 1 Leo. 72. 
g. Kyle 98. 1 Kd. 161. that Debt lies upon an Award, 
without ſetting it all out. But here the Variance was held 


material; and Jud pro Def. 


Wilbraham verſus Lownds. 


Reſpiſs quare Clauſum frezit in Cheſhire; and it was Tretpa(s n, 
pleaded, that this Court ought not to take Conuſance 8 ü 
of it, tor that the Defendant, at the Time of the ſuppoſed nutted on 
Treſpaſs and Bill exhibited, was an Inhabitant of the County Lands in 
Palatine where the "Treſpaſs was made; & petunt Jud“, if ＋ _ 
this Court will take Conufance; to which there was a De- #. 
murrer. In Maintenance whereof it was ſaid, that the De- 
cliration was againſt him in Cunſtodia Mareſcalli ; that his 
being in Cuſtody of the Marſhal was not traverſable, no 
more than being the King's Creditor in a Oo ,t. Betides, 
the Defendant's being an Inhabitant of the County Palatine, 
docs not hinder his being an Inhabitant out of it; for a Man 
may be an Inhabitaat in ſeveral Places at once; and in all 
Appeals, and Indictments of Murder, the Party is alledged 
to be an Inhabitant in the Place where the Murder is com- 
mitted. 8 
Holt : As to your Cafe of Quo minus, it is traverſable, if A Alam be. 
the Party comes in due Time to do it. And if one be a Pri- ing the King's 
ſoner here, againſt whom one has a Cauſe of Action ariling * ee 
within the County Palatine, fo that his being a Priſoner here daverfable. 
hinders that Perfon from proceeding againſt him below; ſure 
the Cauſc's ariſing within the County Palatine ſhall not 
hinder us from having Conuſance of it here; but that is 17 . pers, 5. 
where he is firſt in Cuſtody of Marſhal for Cauſe, and an- in Cuſtody of 
other, or the ſame Party, has another Cauſe of Action ari- Marſhal for 
{ing againſt him in the County Palatine; and if the Truth — ow 
were fo, that the Defendant was in Cuſtody of the Marſhal gainſt him 
before, for a Cauſe ariſing within our Juriſdiction, the Defen- f — 
dant inſtead of demurring ought to ſhew it in Support of « — 
our Jurifdiction. But any Plea of Privilege is good to a De- Any Plea of 
claration againſt one in Cuſtodia Mareſchalli, if he was Privilege is 
brought wrongfully there. As if an Attorney of the Com- 8994 to a De. 
mon Pleas be arreſted upon a Latitat, and is in Cuſtody of 14 
the Marſhal for Want of Bail, or ſuppoſe he puts in Bail, it C Mer, 
mall not hinder him of pleading his Privilege; becauſe he ER” 
cannot | 


1 


. 
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Ante p. 113. 


In Inferior 
Courts no Di- 
minution can 


| : l OR Epos... TER 
cannot plead till he put in Bail, if he be nut in actual Cy. 


ſtody ; and if we give Judgment, it mult be for the Dc: 
dant. 85 


Lancaſter verſus Lovelace. 


KRror of a Judgment in the Court of Canterbutr. 1 
was excepted, that in making Title to a Court £ t 

laid to be a Court by Pretcription /ccrndum cont. ag, 
Cniie pred; and that was abſurd to lay a Cuſtoin in 1 
Court to hold a Court, but it ſhould be laid in the City 8 


Sed non allocatur, upon the Authority of inn fi. (. 
where the fame Exception was over-tuled ; but b fides thi. 
was laid to be a Court "Time out of Mind, according to the 
Cuſtom of the ſaid Court, and confirm'd by Charter, 24 Ex 
ception, it does not appear that the Juriſdiction of the Cour 
was co- extenſive with the City, and they alledge the Cant. 
of Action only to have arifen within the City; but it w2; 
ſaid, that the Defendant coming in and anſwering had ware 
that Advantage. 34, That the Fenire was, Feuire ſucias, &. 
an: decim, Go which ought to be fet forth at large in caſe of 
an Interior Court, where no Diminution may be alledged; 
and the Reaton why ſuch Entries are allowed in the Spe- 
rior Courts is, becauſe one may alledge Diminution, and 
thereupon have the Matter certihed at large; ide 1 Cr. 164, 
1 Rol. Ab. Sco. Style 20, 164, 195. 1 Kol. Ab. Sor. pl. 2c. 
Put againſt this was quoted Ray. 20. Raym. 217, 218. 2 


Keb. 383. where this Exception was over-ruted. Holt : They 


mult ſet forth the Proceedings as they are by the Award of 
the Court, for no Diminution lies to them; and all Adran- 
tages mult be taken againſt the Matter, as it appears on the 
Record; and we muſt take the Fenire facias to have been 
awarded as it is entered on the Roll; and he ſaid, there was 
never a Precedent of Entries in an Inferior Court in Rafal. 

Holt, at another Day: The Want of qrorum quilibet, Cc. 
may be well, becauſe it is duadecim de Inhabitantibus of 
the City; but the Want of filing the Qui nec ſeems to be 
Subſtance, and therefore fatal. Qui nec ought not to be in 
the King's Caſe, becauſe none can be of Kin to the King; 
but there it muſt only be Oi non attingat the Subject 
aligua affinitate. And per Clerk, on the Civil Side they al- 
ways file the Writ, but ſecuf on the Crown Side. And fe, 
Cur”, before Juſtices of Gaol- delivery, there is no other Mar- 
rant for a Jury but the Award on the Roll. 


4 


Per 
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Per Holt : If one would plead a Plex amounting to the Colour. 
Goncral lſlue, he ought to give the Defendant Colour, either te p. 377: 
expteſs or implied. 


Hull verſus Bond. 


EBT by Adminiſtrator cni admiuiſtratio debito modo Suit by Admi- 
commifla (uit; Deterdant pleads over. Per Cur: This —_ 
7 8 d. men 
hid been bad if demurred unto, but is now help d by your , . ray 
pleading over; for you thereby admit he has a Right of Suit, ill on Demur- 


15 mitrator . rer, but good 
and is Admimiſtrator. 3 
ver. 


May verſus King. 


Xi Afſzmpfit for 40 l. for Work done, and Ohantum Frdcbitaru 47 
neut for the fame. The Defendant pleads, that there/4"2*; i 
being mutual Dealings between the Plaintiff and him, they no good Plea. 
came to an Account; and that it did appear on the Ac- 
count the Defendant was in Arrear to the Plaintiff but 5 J. 
which he promiſed to pay him; in Conſideration whereof 
the Plaintiff did diſcharge him of the ſaid Debt and Claim; 
to this Plea there was a Demurrer. And it was now ar- 
gued for the Defendant, that a Promiſe, before it is broke, 
may be diſcharged by another Promiſe ; and a Caſe in Trim. 
27 Car. 2. was relied upon, and it was this: A Man ſold a 
Horſe to another for 20/. and there is other Dealing be- 
tween them, and upon reckoning together it was agreed be- 
tween them, that he that fold the Horſe owed to the other 
51. and no more; and in Debt brought for the Horſe this 
fp.cial Matter was pleaded, and held a good Bar. J/ide 1 
Mad. 205, 206. 2 Mod. 44. And in many Caſes elſe one may 
copteſs and avoid the Cauſe of Action, or elſe plead gene- 
raily, and give it in Evidence; as in Maintenance one may 
conte and avoid it, by ſaying he was a Counſel at Law, 
and did it for his Fee; 21 Ed. 3. 17. and yet this would be 
god in Evidence upon a Not guilty. 3 Cro. 900. To an Ac- 
ton for a malicious Proſecution, probable Cauſe of Sufpiciori 
1» 4 good Plea, tho it may be given in Evidence upon Not 
guuty pleaded. 2 Cr. 130. Br. Maintenance 16. 10 Co. 88. 
9 H. 6. 64. That one may plead the Maintenance was for 
13 Fee, or generally Not guilty, and give it in Evidence; 
and the Diverſity was ſaid to be where the Fact is compli- 
ED 6 X h cated, 
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cated, and may be apt to inveigle the Jury; there, that +: 

Court may be the better able to dire the Jury, the fy... 
Matter may be pleaded ; and here it was ſaid, that Sh 
fendant gave Colour to the Plaintiff; for we agree th... 
was a Cauſe of Action once, but that it is now 9 4 


Account ; and formerly the ſpecial Matter uſed 2 wy 


ed in 'T rover, and _ well ; as that the Goods were — 

in Market overt, whereby the Property was allowed ore... 

have been in the Plaintiff. OY "I 
way wg Holt: It is true, a Promiſe, before it is broke, may be gic. 


c charged by a parol Agreement, but after it is broke it cin. 
lis not be dicharged, without Decd, by any new aun 
rol ; burafter, witl. ut Satisfaction; as by Accord with Satisfaction. or * 
canner be ir Releaſe in Writing; and it is likewiſe true, that Sale f 
charged with- S5 15 1 rue, that Sale in 
out Deed, or Market overt is a good Plea in Trover. But if one bind him- 
Satisfaktion. ſelf in a Bond for the Payment of 200. to 4. by a Day ecr- 

tain; and 4. buys a Horſe of the Obligor of the Value of 
20 J. before the Day, ard then they two account together 
and 2cl. is ſet and agreed for the Horſe; in Action brougit 
upon the Bond he cannot plead the General Iſſue; yet he 
may plead Solcit ad diem; and mult not plead it by Way 
of Account, but it muſt be pleaded according to the 
ration it has in Law, and that is to be a Payment; and ſo 
here. As if Tenant for Life grant his Eſtate to him in Re- 
verſion, it is a Surrender, and muſt be pleaded as ſuch, and 
Deeds muſt not by Way of Grant; ſo here to plead this by Way of 
be pleaded ac. Account, when the Operation in Law is Payment, will be 
their Opera. ill. And per ipſum, If there be two Dealers, and withcut 
tion in Law. coming to an Account they agree to be clear againſt one 
another, it would not be well, withont coming to an Ac- 
count ; and the Caſe quoted out of the Mod. was the firſt 
of this Kind, and by my Conſent ſhall be the laſt. And to 
lead it as an Account is but argumentative of Payment, 
which is direct, and therefore not to be allowed]; nor need 
this be ſhewn for Cauſe of the Demurrer. And this is no- | 
thing like Debt upon a ſimple Contract, to which it is 4 
good Plea, that the Defendant has given his Bond for that 
| Bond for fim- Debt, and that the Plaintiff did accept it in Satisfaction; or 
ple Cantract where upon a General Iſſue that Matter may be given in 
is not bu. "x. Evidence; for the Bond is no Payment of the original Debt, 
tinguihes ic. but a Thing of a higher Nature, which extinguiſhes it. EI 
Ante 86, 496. per Cur, Jud pro Oper. 
I 


Bail 


— 
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Ball verſus Smith. 


| After Attor- 
EP T upon a Bond, and no fuch Perſon as the Plain- ncy made and 


tif in Being pleaded; Refpond” onfter awarded; for red on Re- 


. cord, cannot 
arter Attorney made and entered on Record, the Defendant plead there 
cannot plead ſuch 4 Plea. | Mas no ſuck 

| | Perſon as the 
Plain 


Baber verſus Palmer. 


EBT upon a Bond, and the Statute of Compoſition Salk. 178. 

| JF of two Thirds in Number and Value pleaded; and to deR 
tht . D-murrer, and Day given over, fince which Day the Diicharge of 
D-fend nt pleaded, that fince the Jaſt Continuance the 2 Bond, not 
Plaintiff did by his Deed grant and agree to and with the 1 3 
Defendant, to accept a Bond for the Building of a Houſe im Bond, for it is 
S:tisfiction ef the tiſt Bond; and now it was held not to det 4 Releaſe 
b: a good Plea, for it amounts to no more than a Cove- 
n uit, and not to a Releaſe. It was alfo held, that by Pleading the 
p.cading that Plea, Puts darrein continuance, was a Relin- — e 
quiſhing of the former Plea, to which the Demurrer was, au is a Re- 
coutrary to Mb. 31. which was quoted. And Holt ſaid, that Laquiſningthe 
a Bord may be a Satisfaction of the Condition of another er Pie. 
Bond, before it is forfeited; ſecus after. And here it was Sung ga be. 
& bated, whether, if Part of the Money had been paid, Pais the Condition 
darretn cont!nuance, and an Acquittance given for it, whe- - 4 
tir it ought to be pleaded in Bar or in Abatement; and grfeir, nat af- 
Sie 112. where it was pleaded in Abatement, was quoted; ter. 
and Allen 65. bad without Acquittance; and there held, if 
one has Acquittance in Hand, he may plead in Bar or A- 
batement, at Election; to which Hole ſaid, that as he re- If Part of the 
membered, but that he ſpoke upon an old Memory, that ben 
when ſuch Receipt of Part was pleaded in Bar, it was no — 
Plea, that is, no Plea to bar the whole Debt or Action, but Acquittance, 
only for ſo much as was received; as ſuppoſe Debt be for — ies 
401. whereof 20 J. is paid before the Action brought, and or Abatement. 
that Payment and Acquittance pleaded in Bar, it is good Bede 54 
for ſo much only, in Bar. And the Law will be the fame — 
where the Payment is after the Action brought; for why Bar for Pare. 
ſhall it not bu a Bar for ſo much as well when it is paid 
atter the Action brought as before; for its being paid 
after the Action brought does not fallify the Writ more 
than its being paid before; for in both Caſes it e- 

— qually 
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qually falſifies the Writ; and in both Cafes you may Y 
mand Judgment i actio of the 20 l. which you pid ty 
for which you have an Acquittance. And the Matter of 
the Plea remains ante & feudente placito, for Acquitt:nc 
and Payment is a good Plea in Bar at any Time, but i: 
ſhall be pleaded groad fo much only, and fo it would bie 
been if the Payment had been of Part before the A: 
brought. But Cr. 342. Mi. 598. Co. Ent. 159. Debt ugcn 
Bond for 40 J. and pleaded in Abatement, that pending the 
Action the Plaintiff had attached the Defendant's Norcy in 
Los don, and recovered it there; and the Court held in that 
Caſe, that ſuch Receipt of Part ought to be pleaded in hat 
pro tanto; but if it were a Diſcharge by the Act of the 
Party, it ought to be only in Abatement, that is when the 


ance 


Action 


Payment is after the Action brought; and that there is 10 


Diverſitv between this and a real Action; for if an Aſhſe he 
brought for twenty Acres, and after an Entry is made into 
one of them, it ſhall abate the Writ ; but /folr faid, that 
was where the Entry was by one without the Cenfent of 


tac other; but have you ever known it pleaded in Abate- 


Gaming. 
Ante p. 258. 


ment where both Parties did Conſent; as when the Entry 
was by Virtue of a Conveyance made by the Tenant to the 


Demandant. But per Cur it was adjudged for the Plainiff 
here upon the firſt Point, and no Reſolution on the other 
Point, gig. whether it ſhould be in Bar or Abatement. 


Per Hilt: If at one Sitting one loſes above 50 J. to one, 
and ſo to another, he muſt pay it, for they are ſeveral Con- 


tracts; fo if one of them plays with falſe Dice, and the o- 


Term cannot 
now be af- 
figned with- 
out Deed, 
but need not 
be ſaid fo in 
Pleading, but 
to come in E- 


ther with fair ones, he that plays with the fair Dice thall re- 


cover his Winnings. 


Birch verſus Bellamy. 


E R Cr Tenant for Years now cannot afſizn over his 
Term without Writing; but the Aſſignment may be 
pleaded without ſaying it was by Decd. If a Thing might 
have been done at Common Law without Writing, and an 
Act of Parliament comes and ſays it ſhall not be good with- 
out Writing, that ſhall not alter the Manner of Pleacing, but 
the Pleading ſhall continue as before; and its being in Writing 
ſhall come in Evidence; but if a Thing be made good originally 
by Act of Parliament, there you muſt plead all the Circum- 
ſtances of the A& ; as upon the Statute of 32 H. 8. of V — 
1 | | 
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ou muſt ſet out that the Will was in Writing, and fo an 2. 
plead it. Wills mutt be 


| Plended. 
Redmond verſus Jeſeph. 


EBT upon a Judgment; Defendant pleads in Bar that On Debt on 
a Capias ad Satisfaciend was taken out againſt him | > qe my 
at ſuch a Time, by Virtue whereof he was taken in Exccu- taken in Ex- 
tion; and that the ſaid Capras was return'd on Record, but ecution good. 
did not aver that the Execution continued, or that the Debt —— 
was paid; and on Demurrer, Holt: If he was once in Ex- tion cominu- 
ecution, it muſt be intended he continues ſo, if he has not paid ed. 
the Money; for if he has efcap'd, you ſhould reply that of 
your Side that are Plaintiffs, for this is a Plea in Bar, and 

ood to common Intent. And he quoted two Caſes, where 
he had known Efcape replied to ſuch a Plea; and a taking 
in Execution is a Bar to all other Remedies while it laſts, 
and we cannot intend an Efcape. And here if he had aver d 
the Continuance in Execution, if they cannot traverſe it 
of the Plaintitf's Side, what does his Averment of it avail 
theme and if he be not in Execution, but eſcaped, they 

may reply it. And the Writ iſſued out is not of Record 
till it be return d, tho' the Execution be good before any 
Return. | 


Brown verſus Gullock. 


N Debt upon a Bond for 400 Godies, Eaff-India Money; In Debt on a 

the Plaintiff declared for 180 J. and it was — tha _— % 
they ought to make their Declaration according to their muſt —4 
Lien. Holt: They muſt demand Exgliſþ Money, and not * © mach 
Foreign Money, and they are to value it according to the —_— 
Value it bears here in Exgland; but if a Man will bring an Aut p. 5 
Action for Foreign Money, it muſt be Detinue. EL. 


Pierce verſus Packſton. 


EBT upon Bond ; Defendant pleads Payment of Part On Debe on a 
puis darrein Continnance, which the Plaintiff accept- _ 
ed, in Bar. Holt: The Defendant could not have pleaded it in Many r 
Abatement, but muſt have done it in Bar; and when ever a 4 Cor. 
Thing, which in its Nature is a Bar, happens, and is plead- g, 
6 Y DE edd good. 


7 
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and this he faid wis not like the Cafe of Foreign Attach. 
ment, tho that has been held to be Matter of Payment, ang 


Dominus Rex verſus Fuller. 


Indifiment or FYEing convicted upon an Indictment for "TN 
procuring an Attorney of the Court, who married his Sifter. © 
2 preſs d to Sea, he was fin'd 100 Marks. Cn. 


N 8 


King verſus Tates. 


vers d, not ap- Exception, that it did not appear where the firlt Court 
eee was held. 88 18 


iter * Veal. 


is, W ſequential Da- 
mage that happens to one from the Wrong of another, ſub- 
ſequently to a Recovery for the original Wrong; and ſure fas r 

5 ö ; 
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hard it ſhould not; for the Wrong done by the Stranger, and 
the Damages ariling thereby to me, are the Ground of the 
Action. And if a Man does in Time ſubſequent ſuffer by the 
wrongful Act of a Stranger, he ought to have Remedy for 
it; and we are here Sufferers by this Battery in a new and 
higher Degree, and this fince the Recovery ; therefore we 
have received no Satisfaction for it, becauſe the Jury could 
not have it under their Conſideration, being not then dif- 
cover d. If this one Act had been to the Damage of two, 
both of them ſhould recover Reparation with reſpect to 
their ſeveral Damages, tho it be but one intire Act. Ergo, 
If one Act of mine will prejudice another twice, or in ſe- 
veral Degrees, there ought to be ſeveral Reparations, more 
eſpecially when one of the Species or Degrees of the Da- 
is not known till after a Recovery for the other; 
and after Recovery for this Treſpaſs, if the Plaintiff had 
died within the Year, the Defendant would be punithable 
by Indictment at Suit of the King, or on Appeal at Suit of 
his Wife or Heir. And he faid, if 4. enterd into my 
Ground, and breaks down my Wall which keeps out the 
Sea; and I bring Treſpaſs, and recover Damages, and I re- 
build my Wall, but by Reaſon of the Newneſs thereof it 
is broke down by a new Storm, which the old Wall would 
have reliſted; ſhall I not recover new Damages for that 
Loſs ? 
34 3 This be new Caſe, ond none to be found that we = * 
ow like it; for every Man that recovers Damages, it is d, 1 1. 
ſuppoſed he has received according to the Damage that he according io 
has received. If the Plaintiff's Surgeon had come at the — 
laſt Trial, and ſhewed that the Plaintiff was not cured, the entire Satic- 
Jury would have conſidered that Matter; and then was his fin. 
Time to conſider of the Heinouſneſs of the Battery, and to 
give Evidence of it. And in this Caſe the Giſt of the Action 
zs the Injury, or firſt ; and the Wounding and Maim- 
ing is but Aggravation of that Injury : But in ſome Caſes 
the Damage is the Ground of the Action, as where a Ma- 
ſter brings Action for beating his Servant, whereby he loſes 
his Service. And it ſhall be intended here that the Jury 
gave intire Satisfaction for the Battery. And as to the Cate 
put of the Sea-Bank, the Plaintiff ſhall recover Damages for 
the Overflowing of his Lands, and to rebuild his Wall; and 
the Danger of the new Wall, if there be any Thing in that 
too, may be conſider d; but this muſt be all at once. Recovery in 
And tho there be nothing of Maim in the firſt Declara- Treſas and 
tion, yet a Recovery in Treſpaſs and Battery is a good Bar poet tar 


"—__ — 


Term. S. Trin. 13 W. III 171 


— 


in Maim. 4 Ch. 43. a. In criminal Matters one 


twice puniſſied tor the fame Off. nce; for if — 
A Man may yet the Plaintfi niay have Treipats, and recover 1 
t n 

and after in- d'e, the other may be hang'd for the Murder. 15 "I 
dicted we Foe, If a Man be dangerouſly ill of a Battery, and is in- 
dicted for it, the Indictment for the Battery ought not to be 

tried till after the Year. And if A. wound N. and he thereof 
die within the Year, thro the Unskilfulneſs of Surgeons, yet it is 
If one recover Felony in /. And if 4. brings an Action for Words actionable 
Damage for in themſelves, and recover Damages, and after, by Reaſon of 
2 the Words, ſhe loſe a Husband, yet no Action will lie after 
lie for that by * — ſpecial Damage: _ ſo if oe be actionable 
reaſon of them for ſpecial Damage, which Party has ſuffer d by Reaſon o 
— them, and for that Damages are recover d, 4 after - 
Party has another ſpecial Damage. Per Holt. And they 
all held that this is not like the Caſe put, where a Tort is 
done to two by one Act, for there a Recevery by one is 
not for the Tort done to the other; and upon Declaration 
for Aſſault, Battery and Wounding, one may give Maim in 
Evidence, and recover 
covery in ſuch an Action is a good Bar to an Action for 
Maim. And this is not like the Caſe of a Nufance in ered- 
ing a Pent-houſe, whereby the Rain falls upon my Houſe 
or Garden; or ſtopping my Lights, wherein I ſhall recover 

| Battery s a Damages for every new Hurt ia infinitum ; for 1/f, the Bat- 
Daumen A®, tery is a tranſitory Act, and the Nuſance is a continued one 
continued one. As long as it laſts ; therefore Damages cannot be recovered 
for it at once. 2dly, Every new Rain that falls, or every 

Light that is ſtopt, is a new Nuſance; but every new Ill 


Conſequence of the Battery is not any new Wrong of the 
Defendant. Et per totam Cur', Jud pro Defend. 
Dominus Rex verſus Young. 
Before Out- E was outlaw'd for Murder, and brought a Writ of 
__ Error; and being brought to the Bar was ask d what 


| be reverſed, a he could ſay why Execution ſhould not be awarded againſt 
gare Facies him; and preſented a Writ of Error upon his Knees, and aF 
2 ſign d for Error, that it did not appear that the County 
Azomcy Ge. Courts, at which the Proclamaticns were, were holden for 


nera) malt n that County. 


are no Lands. 


Damages for it; and therefore a Re- 
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©  Hhlt: You muſt bring a Sci. Fa. againſt all the Lords Poſtea Mich. 
mediate and immediate, or Mr. Attorney muſt come into ea. 
Court and confeſs on Record that you have no Lands or v. Young 
Tenements; tho he ſaid he had known Outlawries revers'd 
without ſuch Sci. Fa. but that was a dangerous Courſe, for 

the Lords mediate and immediate, who, tho' when they are 
ſummon d by fuch Sci. Fa. could not plead iz ullo eft er- . jo. 421, 
ratun, nor bar the Reverſal of the ** yet may 

plead Releaſes or Fines levied to them by the outlaw'd 

Perſon after the Outlawry, in Bar of Reſtitution ; but ſince 

they cannot maintain the Judgment, ſuch Sci. Fa. ſeems ra- 

ther of Caution than of Neceſſity. And after Reverſal of 

the Outlawry in this Caſe, upon the Attorney General's Con- 

feſſion of no Lands, the Defendant was committed to Necr- 

gate, to undergo his Trial the next Seſſions. 


illraham verſus Doley. 


N Error to reverſe an Outlawry for Error in Law, the In Enor to re- 
Queſtion was, whether the Plaintiff muſt give Bail to the verſe Outlaw 
Original Action, as he muſt do when it is to be reverſed for ?? age 
Want of Proclamations, upon the Statute of 31 El. c. 3. need not be 
And Could cited a Caſe out of Littleton's R „ Where Penn the 
he was held to bail upon an Error in Law, the original Bes « it uft 
Cauſe of Action being ſuch as required ſpecial Bail. But be for Want of 
r Holt, They ought not to be holden to Bail upon any g- 
rror in Law, for the Statute of El. mentions only Want 
of Proclamations ; and your Caſe out of Littleton's Reports 
is bunglingly Reported. And they all ſaid, if it did appear 
to them that there was a Want of Proclamation in the 
Outlawry, and an Error in Law beſides, tho the Party af- 
ſign d the Error in Law only, yet they would reverſe it for 
the Want of Proclamation, and fo hold him to Bail; but if 
there were not Want of Proclamation, but meerly an Er- 
ror in Law, there need be no Bail; for as the Statute made 
a new Error for the Advantage of the outlaw'd Perſon, ſo it 
thought to recompenſe that with another to the Creditor, 
that in that Caſe he ſhould have good Bail to his Action; 
but however they directed the Party outlaw'd to put in Bail 
to anſwer the Condemnation, or render his Body. J 
Per Holt: Special Bail to reverſe an Outla muſt be awry, is to 
imply to anſwer the Condemnation ; but other ſpecial Bail _ 
ther ſpecial Bail is to anſver Condemnation, or render Body w Priſan. 
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is to anſwer Condemnation, or render his Body; and it w 
agreed, if the Party were taken up upon the Ca 2 
muſt give Bail to reverſe the Outlawry; an they . 
aid, the Sheriff was fineable for leaving ſuch Errors in Out- 


lawries. 


ns Yr td; Woo os Ad of Yeti © hw, 
Peace of the peace of ſuch a Diviſion ſhall do fo and fo, ys Juſtices o 
con rectory quoad the Diviſion; and any of the Julie of d. 
ofthe Divito® County may do it. x * the 


to do by Act of Parliament. 


Vill i a Con- Per Holt: A Vill and a Village are the ſame, and a Ham- 
fabulary. [ct is a Diviſion of a Vill. 18 Ed. 1. The whole vill i; 4 
Conſtabulary, and a Hamlet is commonly a Tithing. 


Prat verſus Rutleis. 


Whether a ſe- 9 for Rent, Replevin, and Avowry, and the Plaintiff 
— 1 in Replevin nonſuited, a Returzo Hab. awarded, and a 
perfedeas of Writ of Enquiry of Damages iſſued out, and before Execution 
Writ of En- a ſecond Deliverance ; and the Doubt was, whether this ſe- 
d. 2 cond Deliverance be a Superſedeas of the Writ of Enquiry: 
And that it was, was urged, that the Writ of Enquiry is 
grounded upon the Retur no habendo, and the ſecond Deli 
verance is a Szperſedeas of that, and by Conſequence of 
the Writ of Enquiry; for what ſuperſedes the Judgment 
ought to ſuperſede that which is grounded upon the Judg- 
ment. Yide Br. tit. Second Deliverance. 2 JInft. 341. And 
the Plaintiff in Replevin has the Diſtreſs deliver d to him 
upon the ſecond Deliverance ; and if he has Judgment 
thercon, how ſhall the Avowant make up his Record of the 
-Enquiry ? And this Difference was taken between the Plaintiff 
in Replevin's being nonſuited, and Judgment's being agaialt 
him upon Nihil dicit; for a Judgment upon a Nihil dicit 
is a final Bar, and no ſecond Deliverance will ever lie after; 
but after Nonſuit one may have a ſecond Deliverance, and 
this ſecond Deliverance is given by the Statute of JV. 2. . 2. 
in Licu of a ſecond Replevin ; for at Common Law, if the 
Plaintiff in Replevin had been nonſuited, he could have 8 
new Replevin tories quoties ; but that Statute in Lieu there 
of gives a ſecond Deliverance, which is a judicial Writ ot 
the Court where the Replevin was before brought, and if 


W 


be is nonfuited in that, he is gone. But ſince that Statute of 


I 
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17; 2. the Statute 21 Fl. S. c. 19. gives Damages to the A- 
cowant upon a Nonſuit of the Plaintiff in Replevin, as well 
as upon any other Judgment in Replevin; and therefore it 
ſhould ſeem, if the ſecond Deliverance be made a Super- 
ſedeas of the Returuo habendo and Writ of Enquiry, the 
Statute's giving Damages would be of no Avail. But it was 
anſwer'd to that, that being fo would by no means render 
the Statute ineffectual as to the Damages; for if Judgment 
be for the Avowant upon the ſecond Deliverance, he ſhall 
have the Damages of the Nonſuit included therein: And all 
the ſaid Learning of Replevin at Common Law, and of the 
ſecond Deliverance by the Statute of V. 2. c. 2. was agreed 


— 


to by all. 2 Iaſt. 340, 341. Dy. 41. b. and likewiſe that 


21 H. 8. c. 19. gives Damages upon a Nonſuit in Replevin, 
Br. Second Deliverance. 2 Plowd. 266. But it was ſtrongly 
urged the Writ of Enquiry was ſuperſeded in this Caſe by the 
ſecond Deliverance, which, as was agreed, ſuperſedes the Re- 
turuo habendo; and this Cafe was put as parallel with it. 


By Statute of JF. 2. c. 5. Damages are given in a Onare in- 


pedit, yet if a Quare impedit be brought againſt a Patron 
and his Clerk, and they both plead the ſame Plca in Bar; 
and the Patron dies, and the Plea be found for the Incum- 
bent, he ſhall have no Damages, becauſe he can have 
no Judgment : So here the Judgment for a Return being ſu- 
perſeded, there can be no 


Contra were quoted Palm. 403. Latch 72. that the ſe- 
cond Deliverance is no Szperſedeas, for otherwiſe that Sta- 


tute „f 21 H. 8. c. 19. would ſignify little. 

Halt. The Damages are not given by this Statute of 21 H. 
8. c. 19. for getting the Thing avowed for from the Avow- 

ant, but for the Vexation in bringing a Replevin without 

Cauſe; and the Nonſuit is ſufficient Evidence that there was 

no Cauſe of Replevin, at leaſt it is Evidence of a Vexation; 

and if the Avowant cannot maintain his Avowry, the Plain- 


are 
given for the 
Vexation in 
inging Re- 
plevin with- 
out Cauſe. 


tiff ſhall recover Damages for the Diſtreſs. If a Man brings 


an Action, and is nonſuited, the Defendant ſhall recover 
Damages for the Nonſuit; but if the Plaintiff bring a new 
Action, and recover, he ſhall recover Damages, but ſhall 


have nothing for the Coſts of the Nonſuit; and if ſecond 


Deliverance be brought before Returno habendo executed, 
1 * ſuperſede the Execution, if after it is executed, it 
mall notwithit. 


ſhall notwithſtanding fetch back the Diſtreſs. Quere quid 
linde veuit. 8 f nn wad. 


9 


Peri 
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If Order of Per Cur”: If the Order of two Juſtices be 

— 5 above, an Order of Seſſions confirming that Army . 
— Courſe ; for the Juſtices at the Seſſions have not Power to 
n ills ef make an original Order. 


Order of Per Cur” : If an Order of Juſtices for the Removal of a 


Juices c*- poor Perſon be confirm'd on Appeal, the Apellan | 

E n from diſcharging ive: of at 0 1 * 4 

to the Apel- as to all Places; for if another Pariſh, than that 8 
he is ſent to them by the two Juſtices, be the laſt Place of hi; 
legal Settlement, they may ſend him thither by an Order of 
two Juſtices, to be made for that Purpoſe; or upon Appeal, 
another Place's being the Place of his laſt legal Settlc- 
ment may be given in Evidence at the Seſſions upon the Ap- 
Place. 


1 5 Lacy verſus Xynaſton. 


Ovenant by the Wife of Thomas Lacy, as Adminiſtra- 
1 trix to her Husband, againſt the Defendant, upon an 
| Salk. 252, Indenture bearing Date the firſt of May 1676, made between 
| Indenure Thomas Killegrew Eſq; and others, of one Part, and the 
made by 4 Plaintiff's Inteſtate of the other Part; reciting, that ſeveral | 

C. karmle6, Articles had been made between the ſaid Parties, in all to 
is not a De- the Number of four; and that it was covenanted and agreed 
Suan between the ſaid Parties, that from thenceforth all the ſaid 
wherein 4.is Articles ſhould be void; and that thereupon Killegrew and 
bound to pay Nynaſton, and the reſt, did jointly and ſeverally covenant | 
2 and agree to and with the Plaintiff's Inteſtate, that if he at 
| any Time ſhould be minded to give over, and deſiſt acting 
in the Company of Comedians of his Majeſty's Theatre 
Royal, and would give Notice of ſuch his Intent within 6x 
Months before, he ſhould have fix Shillings and three Pence 
for his Share every acting Day, and alfo 100 J. to his Ex 
ecutor or Adminiſtrator, within three Months after his 
Death; and if he died without deſiſting to act, and Notice 
as aforeſaid, that then the Sum of 100 J. ſhould be paid to 
his Executor or Adminiſtrator within three Months after his 
Death: And aver'd that all his Life he continued in the 
Company, and died in it; and for the 100 J. this Action was 
brought, it being not paid within the Time after his Death. 


vr 


- —— — — to A — es 
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Epen Over ot this Decd feveral Articles are ſet out; and 
the Defendant pleads in Bar of the Action, that after the 
lng and Delivery of the Deed mentioned in the Decla- 
do iS. the tilt of the 6th of May 1676. there was an- 
het Indenture made between the Plaintiff's Inteſtate, and 
the other Parties before- mentioned, of one Part, and the De- 
£:4ant of the other Part, with the fame Recital as in the 
Died in the Declaration, and the fame Articles and Cove- 
nauts. But that which is relied upon is, that it is therein a- 
wreed by Rilligrete, the Plaintiff's Inteſtate, and others jointly 
ane ſeveraily, to and with the Defendant, that if the De- 
fend int Nyuaſton, ſhould give Notice of his Intent to give 
over acting in the ſaid Companies three Months before-hand, 
he ſhould have an Allowance of 65. 3d. a Day every A&- 
ing- Day, as above, and 100 /. ſhould be paid to his Executor 
or Adminiſtrator, in cafe he died without any ſuch Notice; 
and that it was further covenanted, that if the Defendant 
Kzraſton ſhould give any ſuch Notice, he ſhould be free 
and diſcharged of and from all Debts, Duties, Sums of Mo- 
ney, or any other Security entered into, or Thing by him 
taken up for the Uſe of the Company ; and that the ſaid 
Killizrew, Lacy the Plaintiff's Inteſtate, and the reſt, ſhould 
from Time to Time after ſuch Notice fave harmleſs and 
indemnify the Defendant Nynaſton, his Executors and Ad- 
miniſtrators from all ſuch Debts, Sum and Sums of Money, 
and from all Securities enter'd into for that Purpoſe alone, 
or together with the reſt of the Company, or any of them, 
for any Matter or Thing relating to the Company; and that 
they ſnould not admit any into the ſaid Company to have 
the Benefit thereof, without ſuch Perſon entered into the a- 
boveſaid Agreement; it was further agreed, that the ſaid 
65. 3 d. as aforeſaid, and the ſaid 100 l. by the true Intent 
and Meaning of the ſaid Agreement, ſhould be in full Satiſ- 
faction of all the reſpective Parties Intereſt in the Clothes, 
Books, Scenes, (5c. of the ſaid Company, and that the Com- 
pany ſhould have them in Conſideration thereof. . 
The Plaintiff's Inteſtate died firſt, but the Defendant inſiſts 
upon it that he gave off Acting ſuch a Time, and thereof 
gave Notice ſix Months before, and is not one of the Com- 
pany, and fo prays Judgment of this Indenture ; and to this 
Plea there is a Demurrer. „„ 
And the Queſtion is, whether by the Indenture made by 
the Plaintiff's Inteſtate, together with Killigrec and the reſt 
of the Company, with the Defendant, to fave him harmleſs, 
Cc. be a Deſeaſance or Diſcharge of the Covenant wherein 
7 A Kynafion 


——— ww 
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Kruaſton is bound to pay the Plaintiff 1801. after z 
teſtate's Death. And we are all of Opinion, that i " lt 
a Defteaſznce, tho' tne Defendant gave off Acting, ang th 0 
of gave Notice according to the Covenant; but that it is 3 
a Covenant, and only to be uted as ſuch, and that for tet 
three Reaſons. Om 
If a Deſea- di It 1s . 8 made by the Plat 
fance be to one Nilligretu and the reſt, with the Defendant KA 
8 e five him harmleſs from all covenants entered — * 
upon Account of the Compmy; and this muſt be a Cee. 
nant, and conſtrued as fuch, becauſe it is in Conjunction with 
others jointly and ſeverally, and can be no more than a C. 
venant by them all. And tho' ſuch an Indenture may be 
between tne other Parties to this Deed and Kynaftor, as here 
is between the Plaintiff's Inteſtate and him; yet that doe; 
not appear to us. Now then, if we ſhould conſtrue this Deed 
as to the Plaintiff's Inteſtate, as a Defeaſance, we would 
make it void as to the others; for if it be a Defeaſance as 
to one of the Parties, it can be of no Purpoſe as to the o- 
thers; and then the whole is ip/o facto void, upon the Per- 
formance of that which makes the Defeaſance, and necd 
have no other Operation; and ſuch Conſtruction would alter 
the Frame of the Agreement, and make the Covenant of 
the others void. | 
Where Dees  2dly, It is moſt apparent from the Frame of the Deed, 
intends mutual that this is a bare Covenant, and no more. The Intent of 
— not the Deed was, that the Parties were to truſt one another 
a Defeafance. upon the mutual Agreement, and that that Deed ſhould 
have no other Operation than to give them mutual Reme- 
dies; for there is Care taken that there ſhould be a Saving 
harmleſs from all Manner of Incumbrances that Kynafton 
was ingaged in ſolely or jointly upon Account of the Com- 
pany. Now there are other Matters where this Clauſe muſt 
operate by Agreement only, and fo cannot be a Defeafance; 
and if it were in expreſs Terms ſaid, that the Defendant 
ſhould be ſaved harmleſs from this very Payment, as well 
as A yet the Intent was, ery he ſhould truſt 
to his ent, and rely thereupon, and not to vacate or 
diſcharge an Agreement before, DT Ros his Action of Co- 
venant in caſe of any Charge upon him. 
Aegean  3dly, In its Nature it is not a Defeaſance ; the Nature of 
is, that upon 4 ce is, that upon Condition performed, or upon 
kn — ſuch and ſuch Terms, the Thing to be defeaſanced id to 


ntiff's Inteſtate, 


hing to be ceaſe, and here are 2 ſuch Words dove, 8 I 
deſeafanced is want oper Words Defeaſance; and if it conſtrue 


8 
— 


Term. S. Trin. 13 W. III. 1701. Fei 
Ditkathnce, it mut be, not becguſe the Words import any 
ich Thing. but hem the Nature of the Thing; and then 

Center what the Conſcquence would be to mate it a De- 
Fetance, it would be to make the Plaintift without Rense 
iv For if ſeveral covenant jointiy and ſcverally, a Detea- 1 Defoaiunce 
{[nc2 to one of them is a Deteatance to all; and it is im- g. 3 
3] to defeat as to one, without defeating as to all. If it OE TO 
ere in theſe Terms, that from the Death of Azzaſtoz, or 
his giving Notice to give over, the Covenant ſhould be 
void, as to him only; yet that would diſcharge all the reſt, 
tr it would be a Reivaſe as to him; and if fo, every one 
of them might plend it; and where a Lien is joint or ſe- 
voral at Election of the Party, there a Releaſe to one is 
a R-loaſe to both, for the other miay plead it to Debt a- 
exintt him upon the Bond, Gc. cide Co. Lit. ——-. And if 
a Defeaſince works a Releaſe and Difcharge, a Defeafance 
to one is a Dvicafance to all, as a Releafe to one is a Re- 
leaſe to all; but a Caſe directly in Point is 34 H. S. Br. E- 
fronzer al fait 31. The Caſe was, whether a Defeaſance of 
a Bond could be good to a Stranger to the Bond; as if 4. 
be bound to B. in a certain Sum, and B. covenants and 
grants with C. a Stranger to the Bond, that if 4. did ſuch 
a Thing the Obligation ſhould be void, and held that it 
could not be a good Defeaſance; but if 4. and B. be bound 
to C. and C. agrces with 4. that upon doing fuch a Thing 
the Obligation ſhall be void, that will be a good Defeaſance 

to P. becauſe a Diſcharge to one is fo to the other. Now, to 
conſtue this Covenant a Defeaſance would deſtroy the whole 
Agreement. And to make ſuch a Conſtruction as would de- 
ſtroy a Man's Security, and defeat him of his Covenant and 
Agreement that he had made and procured for his Safety, 
would be a very injurious one. 
05. A perpetual Covenant amounts to a Releaſe. 

Anſw. A perpetual and abſolute Covenant, for Example, A Covenant 
to an Obligor, that the Obligee would never ſue upon the that the Obli- 
Obligation, is a Releaſe; or if it be with Condition never ©; yu -wi 
to ſue, it will be a Defeaſance, tho there be no Words not Releaſe. 
to ſuc in the Obligation, but only in the Condition of it; and 
4 Raſen of ry is 3 avoid 2 7 Action; becauſe 

nere one fhoul xcitely recover the fame Damage that 

he had ſuffered * — ſuing the Bond. 4. is bound to * a, 
B. and B. covenants never to put the Bond in Suit againſt 2+ v | } 
A. if after B. will ſuc 4. on the Bond, he may plead the 126 3. 


Covenant by Way of Releaſe. But if 4. and B. be jointly 
and ſeverally bound to C. in a Sum certain, and C. cove- 
1 nants 


1 
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If 4. and B. nants with AJ. not to ſue him, that ſhall not be a Releaſe 
be jointly and but a Covenant only; becauſe he covenants only not to fa! 
ſeverallyv A | | | | - ue 
bound 10 C. A. but does not covenant not to ſue B. for the Coxen ant 15 
and C. core- not a Releaſe in its Nature, but only by Conſtruction to 
2 not to avoid Circuity of Action; for where he covenants not to ſue 
„ tene One, he ſtill has a Remedy, and then it ſhall be conſtruc 
Vide 1 Inſt. as a Covenant, and no more. 48 Af}. pl. 44. A Man made a 
246. b. 267. Feoffment in Pee with Warranty againſt all Perſens, Feoſſce 
by his Covenant grants and agrees not to take Advantage 
of this Warranty, and then he is impleaded, and vouches the 
Feoffor, he may plead this Covenant in Bar of the War. 
ranty ; becauſe the Feoftee has bound himſelf thereby 
not to take Advantage of the Warranty; but if the Co- 
venant had been not to bring a Marrantia Charts, ot 
not to vouch, then it had been a Covenant only, and the 
Covenantor hath other Remedy and Uſe left him of his 
Warranty ; and the Covenant would not be a Releaſe in 
that Caſe, becauſe it does not exciude all his Remedy up- 
on the Warranty. So then, if two be jointly and ſeveraily 
bound, and the Obligee covenants with one of them not to 
ſue him, yet he may ſue the other; becauſe he might with- 
out his Covenant ſue one of them without the other; and 
therefore, there being nothing in the Covenant to preclude | 
him from that Benefit, he has it ſtill left in him; and here 
the Plaintiff's Inteſtate, notwithſtanding this Covenant, has 
Remedy againſt the other Covenantees; therefore Kynaſon 
cannot uſe it as a Releaſe; for then it would be a Releaſe 
2 Vent. 217. to all the reſt, which would be contrary to the Nature and 


—— — 
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citing the ſaid ä and Agreement for the Payment 
of the 300 I. wherein it was covenanted and agreed, that ſo | 
long as 4. and his Wife did cohabit, the Payment of 
_ 3ool. ſhould ceaſe, and avers, they did cohabit for 
and pleads this in 


3 
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x OY they held it no 00d Bar; but ne {id, it it Had bew 

Rent tor Years, and a Covenant or Agreement by thc 

E lor to I.cil-c, that it mould not be paid, or that it ſnoula 

Lite for ſuch a Time, that would amount to a Grant 

(t the Rent tor to long, and it u ould in that Cale cate 

«1 revive agün; but this was a Sum in Grots; and tno it 

was defeaſible, yet becauſe it wa, not intirely defeaſanced. 
they would not allow a ſubſequent temporary Agrecment 
„ 5» a Releaſe of it. And fo per totam Cur the Plaintifi 

had Judgment. 


Dim Rex verl. Jonfon, and Idem verl. Fenwick. 


THE Juſſices of Peace at the Seſſions, without any pre- Sefions mar 
£ vious Application to the Juſtice of Peace, or Magi- 28 1 /""Y 
frate of the Corporation, made an Order for diſcharging an charge ; "ag 
Apvrentice from his Maſter ; and likewiſe that the Maſter prentice. 
ſhould refund ſome of the Money that he had received with _ 3 
the Apprentice; and the great Debate was, whether this POO 
Order, being made at the Scthons, without any Application 

to a Juſtice of Peace, G'c. was not void and caram amor Ju- 

dice; for it was faid, the Seſſions had no Juriſdiction of the 

Matter, but when it came before them by Way of Appeal. 

And Helt after great Conſideration ſid, that if it were a new 

Thing, he would be of Opinion, that the Juſtices at Seſſions 

ought not to meddle with it at the firſt Inſtance ; but ſince 

there have been fo many Orders made fo by them, and that 

the Ufage had fo prevaild, he would not alter it now; and 

as to the reſtoring the Money, he ſaid, the Order was very 

good in that Point, for the Words of the Statute are, That 

they ſhall do «chat in Fqnity they ſhall think proper: And 

the Order affirmed per Cur. 


Dam Rex verius Inhabit' Paroch de Aicles. 


A Boy ſet out an Apprentice to a Maſter in one Pariſh, apprentice 

who by Writing did aſſign and turn him over to an- in Law is not 
other Maſter, where he ſerved his Time in the Pariſh of 4. _—_—_—— 
and the Boy being now poor, the Queſtion was, whether he Afignment he 
had gained a legal Settlement in 4. and an Order of two rv tis 

Juſtices was for removing him to another Town, as not le- —— — 
Sally ſettled in 4. becauſe an Apprentice is not aſſignable in be gains Ser. 
Law, And per Cin, It is very true, an Apprentice is not ****t there. 


7B aſhgn- 
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aſſignable; yet here the Boy ferved during his App 
in the Pariſh of A/. and it one Nlaſter makes 4 Coe... 
with another, that the other ſhall have the Serv icy Th 
Apprentice, that is good between themſelves ; and thy fl. 
Words be grant, aſign and turm over, which indecd cas, 
alter the legal Intereſt of the Apprentice; yet it ame un- « 
an Agreement, that he ſhall ſerve the other 88 
Time; like the Cafe where one aſſigns over a Bond 85 8 
other, which in its Nature is not afiignable over, but it 
does atign it over, it is a good Agrecment, that the . 
ſiance ſhall have the Money to his own Ute; and ſo i, the 
Cafe of Deering v. Farringdon, where one was to cn. 
a Proportion of Damage from the "Fown of Fiboroy-: 
and it was ſtipulated, that the Town ſhould pay fo much 
to the Parties that had ſuffered, one whereof atopy 
his Part or Proportion of the Reparation to ancther 
notwithſtanding which he after received the Moncy to 
his own Uſe; whereupon the Aſſignee brought Covenant g. 
gainſt him, and the Words of the Deed were only Agg. 
cit & tranſpejuit; and tho the Thing in its Nature was 
not aſſignable, yet it was enough to bind Afhgnor to ſuffer 
the Aſſignec to enjoy it. So here, in Strictneſs, an Appren- 
tice is not aſſignable over, yet by Agreement betwern the 
Maſters, it may be fo far done, as that Covenant lies for 
an Interruption of Enjoyment of his Service; then the Ap- 
prentice ſerving upon ſuch an Aſſignment, is a good Service 
of an Apprentice; and therefore ſufficient to give him a Set- 
tlement in A. and the Order was quaſhed. 


enticeſk;.. 


iN 
Mite 


he 
* w 


Writ of Ap- Per Cur: The original Writ of Appeal ought to be re- 
peal ſhould be turn d Now eff iucentus, before a Capias awarded. 
return'd Nor | | | | 
inventus befcre Capias goes. 


Attorney no Note; Court will not compel an Attorney to give Ni. 
wdeliver Wri- tings, without the other Party agrees to pay him his res- 
rings wittout ſonable Demands. 

ayment. | 

The Diſpok- Per Holt : Of common Right the Diſpoſition of Pews in 
on of Fews a Church belongs to the Ordinary, but the Pariſh v bound 
Ordinary. to repair them; and it is only Reſiancy that makes Right 
IF one pur- to a Pew in a Pariſh; for if one purchaſe a Pew there, and 
chae a *©®> after leaves it, his Intereſt in the Pew is gone; and if he 
therein ceaſes ſhould return again into the Place, yet he muſt renew bis 
by ceaſing to Intereſt; but if a Perſon ceaſes to be a Houſe-keeper i a 
be a Fariti®- Pariſh, but continues ſtill in the Pariſh as a Lodger, — 

4 
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: . _ | — — 
oe to Church, and is tat.on Notice of as a Pariſhoner, tho 

he be but a Dodger, Vet his Intereſt which he had in tl. c 

purchased bee continues. 


None can be admitted to give Evidence of what was Proceoting: at 
done a2 the former Trial, without the Proceedings thereat torm-r 'Tral 
: = | We | mutt be prov'd 

be pro) owe before Ev. 
dence of what done there. Poltea p. 803. 


te; To maintain Action for the Untingof Defendant's Dog, U. Afton for 
it mult be proved that he knew his Dog to be uſed to bite; 4 2 
ut one Inſtance is ſufficient in that Cafe, tho' to ſatisfy the 8 
"ords of the Statute of — F/. — concerning Leaſes of Lands Owner Enes. 


8 | the Dog us 
uſually letten, the Lands muſt have been letten twice at toaſt, aa ors 


Anonymis. 


N Cafe for a malicious Profecution for Felony, brought in Cai for 
after Aquittal, it was agreed that the Declaration muſt malicious Pro- | 
agree with the Indictment ſubſtantially ; and here the — A 
dietment being for ſtealing aum ſiutiucului, Auglicè a Cal- Declaration 
lico Quilt, and the Declaration 727: ſinituucmulum, it was ad- ws _— 
judg d a material Variance; but the Declaration having he- as. 
lides laid generally, that he charged the Plaintiff with f. 
lony before a Juſtice of Peace, it was held ſufficient to 
maintain the Action; and likewile that it was neceflary for 
Detendant here to prove a Felony committed, and alſo a 
probable Cauſe of Suſpicion. | 


D E 


Term. Sanct. Mich, 


Anno 13 W. III. in B. R. 


Information 
for pretending 
himſelf to be 


NE Hathaway, a moſt notorious Rogue, feigen! 
himſelf bewitch'd and depriv'd of his Sight, ard 
pretended to have faſted nine Werks together; ard 
continuing, as be pretended, under this evil Influ- | 
ence, he was adviſed, in order to diſcorer the Perſon fup | 
poſed to have bewitch'd him, to boil his own Water in a | 
Glaſs Bottle till the Bottle ſhould break, and the firſt tht |! 
came into the Houſe after ſhould be the Witch; and that if 
he ſcratched the Body of that Perſon till he fetchd Blood, 
it would cure him; which being done, and a poor old Wo | 
man coming by Chance into the Houſe, ſhe was ſcized on 
as the Witch, and obliged to ſubmit to be fcratch'd till 
the Blood came; whereupon the Fellow pretended to find 
preſent Eaſe. The poor Woman hereupon was indicted 
for Witchcraft, and tried and acquitted at Syrrey A | 

ſizes before Holt, C. J. a Man of no great Faith in thelv 
Things; and the Fellow perſiſting in his wicked Contrivance, 
pretended ſtill to be ill, and the poor Woman, notwithſtarc- 
ing the Acquital, forced by the Mob to ſuffer herſelf to be 
ſcratch'd by him. And this being diſcover'd to be all In- 
poſition, an Information was fild againſt him. . 


verſus Tracy. 


On Reſcous Oved for Leave to file an Information againſt him to! 
n J reſcuing a Perſon from Sheriff in the Temple; but 7?! 
pot Cur, you had better get a Reſcons return'd, and bring an 

Action upon the Caſe againſt him; and the Reſco tte! 


Return thereof is not traverſable: And tho the uſual : - 


4 
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—_— Reſcons return d be only four Nobles, yet ſure that 


muſt be underſtood where the Perſon reſcued is retaken, 
otherwiſe the Fine may be higher. 


| Sheriff of Cumberland's Ca e. 


E R Cur lt is the conſtant Practice for Sheriffs to take Sheriff take: 
— Bail-Bonds, according to 23 H. 6. from Perſons taken up —»y — "il 
upon Attachment; and no Remedy againſt him upon a Cæpi ment. 
return'd, if he has him not at the Day, but to amerce 


him. 


Sutton the Marſhal's Caſe. 


IE had diſturbd the Steward of the Priſon, his Whether the 
{ 1 coming into the Office, ſuppoſing his Right to have pmb ante 
determin d with Eſtate of the former Marſhal who put Officer for 
him in, and had but an Eſtate for Life in the Office; and it Life, pot :e- 
was now moved by Brotherick that he might be ruled to ſuffer g. - 4] 
him Quiet, alledging that his Eſtate was a Fee, or at leaſt 
for his own Life, and not determinable by the Eſtate of 
Grantor ; and compared it to the Caſe of £ of the 
Court, who is put in by the C. J. yet continues in after 
Death or other Determination of the Office of C. J. | 

Holt : The Cafes are not parallel, for by ancient Cuſtom 
of the Court it is, that an Under-Officer's Place of this 
Court does not determine with that of C. J. who puts him 
in. And there is a vaſt Difference between an Office by 
_ Cuſtom only in the Grant of a Superior Officer, and an Of- 
_ hee derived out of the Intercſt of another; and the Office of 
Marſhal of King's Bench is an Office of Inheritance, and 
the Under-Offices are derived out of it; and therefore if 
that Office, that is an Inheritance, be granted for Life, all 
the Under-Offices that are inferior to, and derived out of his 
Eſtate, and in the Gift of him that has the Eſtate for Life, 
are determinable upon his Eſtate; and there can be no 
Cuſtom to the contrary, becauſe the Superior Office being 
an Inheritance could not ſtand in need of the Su _ 
Cuſtom. But if Tenant or Life of the Office of Marſhal ir Tenant for 


grant ſuch inferior Office for Life, and then ſurrenders, — 

that Surrender ſhall not alter or deſtroy the Eſtate of the ne 

Grantee, becauſe Grantor ſhall not by his Act defeat his for Life, the 
7 C 


t Surrender of 
Grant | Oger hat 
not defeat the Eſtate of the inferior Officer. 
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Grant; for that Reaſon, it he forteits his Eſtate pet U. 
Under-Grantee ſhall continue in for Life of Gramor gs 
_ Tenant for Life make a Leaſe for Years, and then 3 5 
or forfeits his Eſtate, yet the Leaſe for Years remen; wg 
during his Life, if the Years continue fo long. And ti, "is 
late Marſhal's Place be determin'd by Parliament, vet "og 
ſhall not affect the Under- Officer; for it is for the 1 oY 0 
oven Offence that he is turnd out, which ſhall not prejudice 
his Grantee; as if Lord of a Manor in Fee grant to ant}; 
the Office of Bailiff of his Manor, and that he ſhall hae 
certain Fees ariſing from the Exccution of his Effe, he ct 
his Heir ſhall not turn him out. However, let us lec Pre 
cedents of Grants of Office of Steward, how it was antierti 
granted; and the Matter being moved again, per C/," 1 |. 
Steward is not an Officer Attendant on the Court, and tha. 
fore is not intitled to Relief thus upon Motion; and b. iz. 
if his Office concerns the ſafe keeping of Priſoners, he Cn 
be impoſed upon the Marſhal. Ez ſic finir. 


Per Cur : If there be Demurrer to Part, and Plea to Ifſu; | 
to Part, and Judgment upon the Demurrer before the lilue 
tried, the Plaintiff, if he pleaſes, may enter a Neu Pol; 
the Iſſue, and take a Writ of Enquiry of Damages 
upon the Judgment on Demurrer, but it is not to be taken 
out till after Non Proſ. enter d on the other; for if they 
will proceed upon the Iſſue, the Jury that try it ought to 
enquire of the Damages on the other: And here, becauſe a 
Writ of Enquiry was taken out without entring of Az 
Prof. that Matter was moved in Bar of final Judgment, and 
thereupon it was ſtay d till they moved of the other Side. 


Chancery. Note; In the Caſe of Alonger and Kett in Chancery, it 
1 was held by Court, that if there be two Dealers, one 
ing inſolvent of them is very much indebtcd to the other; and in order 
gers an Abate- to get an Abatement from him, he makes him believe he i 
Debt, it win inſolvent by abſconding, ſculking, or ſhutting up Shop, 
be {et aſide in whereby the other has juſt Cauſe to fear the Loſs of his 
Equity Debt; and thereby procures a Releaſe or an Abatement, 
when in Truth the Man was really ſolvent, that that Court 
would relieve againſt ſuch Releaſe, &c. And this was a- 
greed to have been often done, and the Caſe of Bouny 
and Bonny quoted for an Inſtance ; ſecus if the Party had not 
juſt Cauſe to fear the Loſs of his Debt. 


ſt 


4 


— — — —— —-—̈ — — — — 
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J. was alſo there held, That if J. mortgage Land to B. for IFons e 
1ool. and J. owes B. alſo 1001. by Contract or Bond, J. * 4 
mall be admitted to redeem the Mortgage, without pay ing all by Bond. 


the 1co l. by the Contract or Bond, but is left to his Re- de fhall re. 
his Contract or Bond; and hereupon Poolp at Bar Wenne 
medy 01 ey Oi! TUE 18 5 Ane ereupon 54 a Nr Nortgave 
ſaid, that it 1 have ſeveral Mortgages upon feveral Lands, without R- 
. * N . » a ö 5 | er A" 
for 100 J. each from the aid Parton, and one of the Mort- . 
g iges Proves a bad Title, and the other good, the Mortgager FM 
ſhall redeem the good one without paying of the Noney 
upon the bad one. | 


If one owes forty Pounds by Bond, for the Payment of Payment fal 
twenty at ſuch a Day, and twenty Pounds by Contract to ö Ho 
the fame Perfon, payable at the ſame Day; and at the Day mot pen 
he pays twenty Pounds, without telling for which it is, it 
mall be a Payment in Equity upon the Bond, becauſe that 15 
molt penal upon him. 


Per Teſt: If an Overſeer of the Poor contracts with Orerſer ct 
"Tradeſmen upon Account of the Poor, and upon his own dhe Poor. 
Credit, as foon as he receives fo much of the Poor's Money, 
it becomes his own Debt. 


Per cundem.: Five Juſtices of the Peace are too many to Five Juſtices 
join in an Order for ſettling of a Poor; for they may well fbould not join 


make a Majority at the Seſſions, and fo confirm their own — 5nog — 
Order. 2 


Per eumdem. A Render of Principal in Diſcharge of his Render of 
Bail is not an Execution till Committitur enter'd; for till Principal in 
then the Plaintiff has his Election, whether he will have * 
him in Execution or not; but if the Reddidit fe be in Pre- Execution tilt 
ſence of Plaintiff, and then he is committed, it ſhall be — 
 achudged an Execution. And a Delivery to the Tipſtaf N 
1s a Commitment to Marſhal, for the Marſhal is ſuppoſed 

preſent in Court. And Note; In this Action there mult be 
a Copy of the Judgment and of the Commitment given 
in Evidence. 


Nute; Per enndem: A Corporation is not indictable, but tion i: 
the particular Members of it are, — I 


In 


8383 , 


— — 
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Chancery, In Chancery, per Mrigbt; If there be two Truſ 
Lane Of them ſhall Les anfwer for Receipts by the * = 
each other. each is to anſwer for himſelf; and Truſtee ought not to due 
| Brid. 35. . Coſts where there is not Default in him. Lands were 41 
= viſed in Truſt for two young Ladies, and if they died within 
2 Vern. 515, Age, and before Marriage, the Remainder Over; now the 
=. youngeſt, being ſixteen Years old, and the other eighteen, 
they brought their Bill for Execution of the Truſt, but i: 
was diſmiſsd for want of making the Remainder Man 

Party. 

Truſtees ha- If one deviſe to Truſtees, and by expreſs Clauſe therein gives 
ving Power t® them Power to appoint Agents to manage the Land, and 
N, not an- they appoint one then ſolvent and good, tho' after he prove 
ſwerable for inſolvent, they ſhall not anſwer for him; ſecxs if he were 
not ſolvent at the Time at which he was nominated. But if 
there were no ſuch Direction or Power in the Will, the 
"Truſtees are bound to anſwer for their Agents at all Events: 
So in Caſe of Money to be laid out at Intereſt. 


| Per Cur : Juſtices of Peace are not abſolute Judges of 
to Seſlons, in Accounts of Overſcers of Poor, but an Appeal lies from 
reſpect of them to the Seſſions, in Caſe of Overcharge or other Wrong; 
3 but Juſtices may audit the Account of the Overſcer before 
| the Year be out, if not in caſe he be turn d out before that 
'Time. 


If Noticeof If upon Notice of Trial Defendant draws Breviats, re- 

Trial becour- tains Counſel, and makes ready his Witneſſes, before that 
muſt py Notice is countermanded, upon Affidavit thereof, and Mo- 
Colts. tion, he ſhall have ſuch Coſts as Maſter ſhall tax. 
Releaſe of 
Errors 
If one for 


If Judgment be irregularly obtained, a Releaſe of Errors 
ſets it right to all Purpoſes. 


Per Holt: One arreſted by Proceſs of this Court, for wart 
en or Of Bail, goes to Cuſtody of Marſhal, and after by Hi). 
tothe Marſhal Corp. gets himſelf turn d over to the Fleet ; ſure the Plain. 
— , tiff ſhall not thereby loſe the Benefit of declaring againſt 
the Fler, he him in Cuſtody of Marſhal. But if he removes himſelf in 
may de de. that caſe out of Cuſtody of Sheriff into the Fleet, fo that 

— he never was in Cuſtody of Marſhal ; 22 for there may 
per Hab. be a Difference, tho even there it will be dangerous to fut- 
| fer ſuch Removal to Prejudice of the fuſt Plaintiff's Action. 


| | Note 
4 


8 


DE 
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e Before the late Act of Parliament, one in Priſon of 
could not be declared againſt, without bringing him 
% r. Cor into Court; but the Courſe here was to Icave 
I)claration with the Turnkey. 


1 


lndictment for uſing a Trade for three Months, from 8 
ſuch a Day to ſuch a Day, not having ſerved feven Years, . tor ore 
Cc. Not guilty pleaded; and the Defendant found guilty for Month,ou lu. 
© Month, and acquitted of the reſt; and it was moved unn i f. 
in Arrcit of Judgment, that it was uncertain for which of three Months, 
the three Months he was found guilty ; and therefore the may be plead. 
1)-f-ndant could not plead this Conviction in Bur of another y do mp of 
1:./;tment for the ſame Offence : But per Cur, he may plead was guilty in 
+ Convictioa for one Month, ab/q:e hoc, that he was guilty zul other 


in any other Month. Et Jud. pro Rege. Month. 


In Chancery, if a Bill be diſmiſod with Coſts, it is a good Chancery. 
Plea in Bar to another Bill for the ſame Cauſe, without "4" 
O:th that the Matters are the ſame, only Counſel's Hand good Plex in 


being to it; and one may add a new Defendant without Br to new 


prying Coſts, fo ſuch Addition does not make the other — ts 
D-t:ndants to change their Anſwer. - e Coon an? 
land be to it. 


Sir Richard Leving verſus Lady Calvry. 


N Error, Want of Original affign'd for Error, the Origi- Writ of Error 
nal having been loſt upon the Death of the Plaintiff une — — 
below's Attorney; upon Affidavit of this Fact the Lord without Leave 
Keeper granted them a new Original, and that ſhould be of the Court: 
certitied, and a Certiorari being brought, and the Original r 1297” 
being certified, now the Defendant in Error would bring on judgment will 
the Matter in order to have his Jud t affirm'd, and Coſts. de a d. 
And now it was moved that this would be very hard upon 
the Plaintiff, who at the Time of the Writ of Error brought 
had good Cauſe, tho that were now cured by a new Origi- 
nal; and for this the Caſe of Naydan and JVinterbothom, 
about three Years before, was cited. But per Cur, The 
Plaintift cannot diſcontinue his Writ of Error without Leave 


of the Court; for if you do not aſſign Error we will affirm 


the ] udzment, and the Court would make no Rule. 


7 D | DommnmNus 


9 
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Dominus Rex verſus Fit r gerald. 


Whether a E. was bound by Recognizance to appear here the g. 
3 Day ot Term, and was called on, but did not _ 
. pear; but came after and entred his Appearance With M.. 
a 2 Harconrt, his Clerk in Court, and would imparle til next 
Or the erm, eg4 * _—_ Pry, Thi. | * , "<> 
Bids # <. rerm; which the Attorney General did oppole, for that be 
Appearance ought only in this Term to mpar:e to craſtiu animar. Ar, 
Natter, may im here tofore when one came in upon a Recognizanee, he mul 
parle till the 3, F & & was if 1 ) mn 
bent Term. have pleaded zzſtanter, ſo it was if he came in upon a 7/7 
Corp. reddidit ſe, or Exigent; but this was thought hard, and 
is remcdicd ſince the Revolution. 


Dominus Rex verſus Young. 


Ante p. 544» T HIS Caſe being moved again; per Holt, to try the De 
8 fendant in this Court, there muſt be a Fig. Eu. re 
diament turnable at the common Day, and fifteen Days between the 
comes into Peſte and Return of it: And tho the Record of the Out- 
mo ke lawry, and all the other Proceedings againſt him be in this 
there, or ſent Court, yet by the Statute of 6 H. 8. c. 6. we may fend 
—— mw them down to the Cld-Baily; but we could not fend them 
— " a Record of an Indictment before that Statute; and ſuch 
Cafes have been ſometimes tried at Nife prins. And be 
quoted the Caſe of one Turner in my Lord Hals Time, 
who was brought hither from the G/d-Baily to reverſe his 
Outlawry ; and the Court were clear for ſending him back, it 
the Proſecutor had not deſired he ſhould be tried here. And 
in all Cafes whatſoever, where the Indictment happens to 
come hither, tho it be not by Certiorari, we may in our Di- 

cretion ſend it back: And fo it was ruled here. 


Nailor's Caſe. 


Ne exeat Reg- HE was 2 Priſoner in the Conntcr for Want of Bail, 


parc = and a Ne exeat Regnum directed out of Chancery to 
thaw. = the Sheriff of London, to hold him to Security not to leave 
be brought to the Kingdom without Licence; and a Hab. Corp. being 
ITE = moved for, in order to charge him with an Action in * 
an Action. Court, Brotherick objected, that he could not be __ ; 


over to the Marſhal, for then the Sheriff of London 


ret 
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not (bey the Mandate of the Ar exeat Regnum, ©15. to de- 
tun in Cultody till he found Sureties, Cc. and he faid the 
<<. -oftion of that Writ is, that the Party has ſome ill De 
Un 20ſt the Government, and is not traverfable; and to 
„rent his exccuting fuch Deſign is the End of the Writ; 
Ae {me of them mention a Sum certain that he is to find 
Jcuty in; others leave that Matter to the Sheriff, who. 
upon Default of ſuch Sureties, 15 tO Carry him to the com- 
mon Gaol of the County, there to be ſafely kept till he 
\ 0juntarily give ſuch Security; and this is to be certitied by 
the Sheriff into Chancery : And there is no way to diſcharge 
this, but by a Paliport under the Great or Privy Seal, or 
Privy Signet. | | a 8 
Ji. Suppoſe he had becn in the Sheriff's Cuſtody, by 
a Writ of this Court, at the Time of the Ne cxcat Reu- 
rue coming to him, as you would have it, he cannot be 
removed out of his Cuſtody; fo that the Writ would be a 
kind of a Sanctuary to him. It is true, if the Sheriff take tha 
Sceurity, he ought to certify it into Chancery; and it is 
true it is out of the Sheriff's Power, by the Remoral, to 
detain him, or take Securt'y; but we may keep him in our 
Cuſtody till he find Security, and fo there will be no Mif- 
chicf; but if we take it we may keep it here. And here 
the Writ has no Sum certain, and this Writ is not an Action 
as a Homine repl-giando; and all the Sheriffs in England are 
Officers to this Court; and it is very extraordinary, when 
one is in Priſon for Want of Bail, to charge him with a Ne 
excat Regnum, and it looks like a Trick to prevent a Hab. 
Corp. But the Hab. Corp. was granted. 


Vines verſus Doderid ge. 


Rohibition moved for to ſtop a Suit in Spiritual Court — 74 
for Tithes, upon Suggeſtion, that there was a Modus to in the Poul 
| pay two Shillings in the Pound of yearly Rent for all Tithes. for the, 
| Holt: A Modzs muſt be of ſomething certain, that may be ether good. 
demanded in the Spiritual Court; and here, fuppoſe the 
Land be let out for a Fine and five Shillings Rent, what 
becomes of the Modus, or of the Parſon ; and a Cuſtom 
Cannot be laid in a Rent, which is alterable at Pleaſure of 
Parties; and beſides this Cuſtom would amount to a Plain 
Non decimando. Vide the great Caſe in Ro. Ab. 378. to 
pay tio Shillings for all Tithes. Hob. 192. And he ſaid, 
it 


564 Term. S. Mich. 13 W. III. 101 
7 — | — — — 
if the Caſe of Perkin and Perkin came in Queſtio 
he would deſire to hear it argued, for he was no 
with the Judgment of it. 


ood ag un. 
T 1atizhed 


Habeas Cen A Priſoner was brought up by Fab. Corp. returnable at 4 

—_—— x Day certain, and the Gaoler did not bring him into Cour: 

enam but carried him back, and brought him in the next Day. 
this being a Writ returnable at a Day certain, you cannot 
bring him in at another Day by Virtue of it. Secus, if the 
Writ were returnable immediate; and Gaoler ruled to be 
at Charge of new Writ. 


Turner verſus Burnaby. 


Anornies of TWO Attornies at the Tavern agreed each to name 
_ = * twenty-four to the Sheriff, out of which he ſhould 


name wwenty- Te turn twenty-four to try an Iſſue. And per Cur, If Sheriff 
four Perſons, will return a Jury at the Denomination of any Perſon, it is 
— a Miſdemeanor in him, and it may be Maintenance in him 
return twenty- at whoſe Requeſt it is done; but here it being by Conſent 
four to try the of Attornies of either Side, Conſenſus tollit Errorem. 


F 


At Niſi prius coram Hole. 


If Serrant F a Servant uſually employed to pawn Goods for his 
— 2 Maſter, or to borrow Money for him, borrow of me, or 
row Money, pawn his Maſter's Goods with me for Money; I ſhall main- 
or pwn - tain Debt againſt the Maſter thereupon. 24dly, If my Ser- 
Maſter, does Vant has a Note for Money due to me, or other Goods, 
i in which in their Nature are not properly in the Cuſtody of a 


Ing another to indorſe his Name 


A han by Pa- Exchange, he may au 


r 1 it by Parol; and when that is done, it is the fame as 
| indie ds if he had done it himſelf. 4rhly, If 1 pawn Goods to 4- 


NamecnaBill for fuch a Sum, 4. may have Debt for the Money, not 
Erakange. withſtanding his having a Pawn. Per Holt, ommnia. 

Evidence | | 7 

One not tobe idem this Caſe happend: 4. being indebted to Z. 

N gives him a Note in a feign d Name for the Debt: 

junreſied. 4 5 
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tue Wit of B. runs away with another Man, and takes the 

te with her; J. pays the Money to . the Perſon with 

whom tho Wite ran away ſues A. for the Money in the 

{ied Name, And at the Trial B. olferd to make Oath 
Flas, but was rejected fer Holt, for it was to prove a 

nicht in himſelf to the Money received from 4. for which 
therwite he was accountable to . 


Holden verſus Sutton. 
T\EBT by an Executor for an Eſcape of one in Exccu- 4 
tion on a Judgment of Teſtator, and declared in the ecutor tor an 
q):bt and Detizet ; and after Verdict this moved in Arreſt * Fong 
of Judgment. And it being doubted whether it was helped of a Judgment 
by the general Words (of Matters of like Nature) in the ofthe Teltator 
Statute of 16 (7 17 Car. 2. to maintain it at another Day, 3 Þ* 2: 
Were quoted 1 Sid. 379, 341. 2 Keb. 407. that Is, that it be helped by 
was helped after Verdict; but Holt ſaid, that Debet always 4 
is where the Action is in the Party's own Right. Er adj. ; 
| 3 Lev. 330. 
Per Hit: Upon a Reference to the Maſter, if upon Ser- Reference toa 
vice of a Rule to attend him, one of the Parties will not Malter 
attend, the Courſe is to move Court that Maſter may ex- 
amine ex parte, and ſo make a Report. 


To have Security of Peace of one, you muſt make Af. Surety of the 
fidavit of the Cauſe of Fear, and exhibit it in Articles; and **<: 
then make Affidavit that you demand this not of any ill 
Will or Malice, but out of Fear of fome bodily Hurt. 


Bond may be ſealed with a Wafer. Copy of Bill in Ca- Ante p. 555- 
cery taken from File with Six Clerk's Evidence. One can- 

not give Evidence of any Thing done at a former Trial 

without producing the Record of the former Trial. 


Per Flt, at Niſi prins. A. orders B. to receive Money 
from C. for him, B. orders C. to pay the Money to D. to 
whom B. owes Money; C. accordingiy does pay it; 4. ſhall 
mamtain an Action againſt P. as for fo much Money re- 
ceived to his Uſe : So if in that Caſo E. had drawn a Bill 
upon C. for the Money, or gen<rally for ſo much Money, 
it C. has no Effects of B. in his Hands; his anſwering fuch 
Pill is a Payment of s Debt to B. for which A. may 
maintain his Action againſt him. | 

7 LE Per 


are lewd 
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Diſtribution Per enndem: There never is a Diſtribution ordered by the 
deny Eccleſiaſtical Court but where the Party dics Inteſtate, or 
Chancery. the Will directs it; but Chancery does ſometimes inforce a 

Diſtribution where the Will docs not direct it. 


Wiſe's . Debt by Husband; and it appearing to have become due to 
— his Wife as a ſeparate Dealer, a Diſcourſe of the Wife's 
_—_ concerning it was given in Evidence for Defendant, Aunz- 
ente Holt. | 


Elizabeth Claxton's Caſs. 


HE was committed to New Priſon by Juſtice Perry, ther 
8 to remain till ſhe A an . Good boy 
_ for being taken in a diſorderly Houſe; and being brought 
oblige lewd by Habeas Corpus, and then her Counſel moved for her Dit 
| Perſon to _ 4 it, Becauſe that being taken in a diſorderly Houſe 

— was no Reaſon to require Sureties of the Good Behaviour; 
viour. for that any honeſt Perſon might accidentally be there, and 
know nothing of its being fuch a Place; fuit conceſſum. 
2dly, That in cafe it were Cauſe, yet the Commitment is 
to an illegal Gaol, oiz. New Priſon. 3dly, That in caſe a 
Woman's being taken in a diforderly Houſe be Reaſon to 
take her for a lewd Woman, and ſo within the Juriſdiction 
of a Juſtice of Peace by the 49 El. yet the Way was to ſend 
her to the Houſe of Correction, but not to require Sureties 
War i 
Extravagant - It is not true to ſay, that every one that not 
Perſons, who a viſible Way of living ſhall be liable to find Sureties of the 
— Good Behaviour. Indeed if one lives extravagantly and high, 
lihood, to fin who has no viſible Way of getting, it may be reaſonable to 
Gen ne inquire how he lives; but if a Man lives in a reaſonable 
os. quiet Manner, it is hard to hold him to it. But lewd and 
diforderly Perſons may be held to the Good Behaviour, or 
committed to Gaol, or they may be ſent to the Houſe of 
% Correction. But what is it makes a lewd Perſon? It is not 
per- being catched in an Houſe of Bawdry, or a diſorderly Houſe, 
ſons. at a ſeaſonable Time. And tho' a Juſtice of Peace may be a 
But if afigns Judge of who is a lewd and a diſorderly Perſon, and therefore 
hs tor if the Commitment had faid, that it had a to him 
which & not that this Perſon was ſuch, we would have taken his Word 
a good one, for it; yet when he aſſigns the Reaſon of his Judgment, and 
— 2 we find that Reaſon will not maintain it, we are not to re. 
ed 2 


Good Beha- 
viour 
Juſtice 


Judge 


— — — — — 
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eard bis Judgment; and as Perſons of ill Behaviour are to 
de puniſhed, fo great (Care is to be taken of the Innocent. 
And being remanded, and brought up again at another Day, 
ſereral Afdacits were read of her Lewdneſs; whereupon 
the Court quaſhed the Juſtice's Commitment, and ordered a 
Rule to be drawn for her Commitment to Marſhal thus : 
| Becanſe it appears to ns, that ſhe is a lead JVoman and a 
Frequenter of Bawdy-honſes ; ideo fhe is committed till ſbe 
find Sureties of Good Behaviour. And Holt quoted 13 H. 7. . 
ic. That Conſtable may commit lewd Women till they find Conſtable may 
Sureties, and Neighbours are bound to aſſiſt. — 


Women. 


In Action for Words a Rule was, for the Sheriff to re- No new Trial 
tum a ſpecial Jury, who, notwithſtanding the Rule had 15. — 
been ſerved upon him, return d only a common Juiy; after by a common 
Trial this was moved by Defendant for a new Trial, which | 6} Arcs it 
was denied, becauſe he had made a Defence; for fince, if been ry ih 
the Verdict had gone for him, he would have had the Ad- cial one, if 
vantage of it, it is fit he ſhould ſubmit to it, that it is gone — 185 


againſt him; ſecus if he had not made a D. fence. Vide poſtea in 
1 


Dundee verſus Pet ty: 4 


| 5 1 
A Capias being returned againſt the Principal, he brings Aſter Capia- 
Error immediately, and the Plaintiff brings Debt upon — 74 
the 9 againſt the Bail, and delivered a Declara Principal, the 
tion as of the precedent Term. And Mozztague moved for Plaintiff may 
an Imparlance; he urged, that if the Plaintiff had gone by W:'y ar Se WM 

of &i fac the Bail might render the Principal at any Tin e cho there be 
before the ſecond Sci fa returned. Fide Ragan. 14. God- 2 Writ of Ex- 
lington v. Lee. And there is no Reaſon but the Bail ſhou'd © 
have the like Time in this Cafe; and this he cannot do 
without the Favour and Aſſiſtance of the Court, for the 
Recognizance being forfeited by the Non eft inventus re- 
turn d upon the Capias, a ſubſequent Render of the Princi- 
pal cannot be pleaded in Bar of the Action. And the Court 
after made a Rule, there ſhould be in this Caſe cight Days 
in full Term for the Bail to render the Principal. And per . 
Car, after Capias returned againſt the Principal, tho' Writ 
of Error be brought, yet Plaintiff may proceed againſt the 
Bail; for the Writ of Error does not ſuperſede the Recog- 


Ha yecrd 


* 


—— — 
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Hayward verſus Kinſey. 


Whether an Rror of a Judgment in the C. Z. in Caſe laid in 75; 
cs = don, wherein the Plaintiff below declared, that the De. 
2 7 2 fendant's Teſtator the 5th of March 4 Fac. 2. was indebted 
Dorſethire a- to the Plaintiff's Inteſtate in 40 I. Moncy lent, Gc. and alfo in 
— 1 cars the like Sum of 40. on Account, and promiſed Pay ment, Ge. 
thereo 481, Defendant pleads No aſſumpſit intra ſex annos. Replica- 
i ſix Years in cation, that the Plaintift's Inteſtate the 8th of May 4 Fac. 
— yu ſuprad did ſue out a Qyare clunſum fregit againſt the De- 
tute of Limi- fendant's Teſtator in the C. B. directed to the Sheriff of Y- 
tations. ferſbire, with Intent, upon the Defendant's Appearance there- 
unto, to declare againſt him ex caſa pred now in the De- 

_ claration ſet forth, but that he did not appear, but died 
the 12th of April 1693. that the Defendant was his Exccu- 

tor; that the Plaintiff's Inteſtate recenter polen, cg. ſuch a 

Day, ſued out another Oxare clanſnm ſregit againſt the De- 

fendant directed to the ſaid Sheriff of Tort tf ee, returnable 

ſuch a Day, with Intent, upon the Defendant's Apperr.uce 
thercunto, to declare againſt him ex canfſa pred”, but the 
Defendant did not appear; that after at ſuch a Time, the 
Plaintiff's Intcſtate died, and Adminiſtration was committed 
to the Plaintiff, who recenter poſtea, viz. 7th of April 1697. 
about fiftcen Months after the Adminiſtration committed, 
ſued out the Writ on which he now declared. Upon De- 
murrer to the Replication, Judgment was for the Plaintiff 
in the Common Pleas, of which this Error is now brought. 
| Now it was argued for the Plaintiff in Error by Cheſhire, 
that this Original ſued out in Dorſetſbire did not ſerve this 
Maxini. Action being laid in Londoz ; for it is a Maxim, that que- 
= libet narratio ſuper Breos locari debet in Cm in quo Brece 
- Tho' perſonal e2ya7gavit. And tho' the Plaintiff in a perſonal Action has 
— Election to lay his Action in what County he will; yet 
where, yet if that muſt be at the Commencing of his Action; for if it ap- | 
che Cauie of pear to the Court, that the Cauſe of Action did ariſe in an- 
10 ariſe ii an. Other County, they will change the Venue to that County; 
other Count), as if Aſſault and Battery be in London, the Party may lay 
b. cane it in what County he pleaſes; but if he ſue an Original to 
kee, Sheriff of Middleſex, and declare in London, it will be bad. 
Cro. Fac. 479, 674. In an Inde, Original was directed to 
the Sheriff of Decor, and the Action laid in Exeter, and 
for that, ill. Cro. Car. 272. That an Original in one County 
cannot warrant an Action in another County ; and — 
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it ſhall be intended without Original, which is helpd by the 
Statute. 1 Cro. 28 1. And Moſſe and Bruerton's Caſe, Paſch. 
11 U. 3. Mumpſit laid in Norfolk, Non afſumpſit infra ſex. 
aunos pleaded ; and an Original taken out in Sffolk replied; 
and a Judgment for the Plaintiff in C. B. reverſed for this 
Error. And it will not ſuſfice to ſay this is the Courſe of the 
Court of C. B. and the Courſe of a Court of Meſtuiuſter 
Hall is the Law of it, of which the other Courts will take 
N Notice; for there is a Diverſity when ſuch Courſe is directly where Courſe 
| againſt Law, for then it cannot prevail; vide Pertifer's Caſe, of the * 
; Co. And when ſuch Courſe is not againſt Law, as by the f Se e. 
Courſe of that Court there goes but one Sci fa, tho there vail. 
be two here; but becauſe the Law does not require two, it 
is well; and ſure to plead a Caaſum fregit in one County, 
which is a local Action, to preſerve a tranſitory Action in 
another County, is a very illegal Courſe. | 
 Serjeant Hooper, for the Defendant in Error, divided it 
into three Points. 1ſt, Whether this Courſe of declaring in 
any Action or County, upon the Defendant's being brought 
in upon a general Clauſum fregit, be erroneous. 2dly, Whe- 
ther, as this Caſe is, the Writ lies for Defendant by Journeys 
Accounts. 3dly, 'Tho' it ſhould not be good by Jouneye Ac- 
counts, whether, as it is, it ſuffice not to preſerve the Debt, 
ET notwithſtanding the Statute. 
1ſt, And he argued, that fince there is ſuch a Courſe in 
the C. B. for a Plaintiff to bring a Defendant in upon a 
Clanſum fregit, and then to declare againſt him in what 
County, or in what Action he pleaſed ; and alledged on Re- 
cord that there is ſuch a Uſage, and that confeſſed by Demur- 
rer; now this Court muſt take Notice of it as the Law of 
the Court; oide 1 Jo. 417. Cro. Car. 526, 527. contrary to 
Pettifer's Caſe, 5 Co. And the Courſe of the Court is to be ce of the 
allowed for Law; he quoted 1 Fo. 435. March 59. 2 Co. Court is Law. 
1 Lanes Caſe; 4 Co. Slade's Caſe, great Regard to Multi- 
| tude of Precedents; 2 Co. I/iſcott's Cafe. A Common Re- 
cC0ohrery of Lands in Wales is ſuffered upon a Onod ei defor- 
ceat, with a Protcſtando to profecute in the Nature of a 
Writ of Entry in the Poſt; and tho a Oncd ei deforceat 
be properly when a particular Tenant loſeth by Default, 
and is grounded vpon a "Fort, and the other Writ upon a 
Right; yet will they not reverſe ſuch Judgment for Error. 
1 70. 381. Cro. Car. 444. Upon an Audita querela ſued out 
in Chancery, the Party finds Bail, who bind themſelves in 
4 Recognizance, that the Plaintiff ſhall appear & ſtabit juri 
in ea parte. And in a Sci fa brought thereupon, the Breach 
7 F aſſigned 


— 
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lawry was reverſed ; and that withi 
the Writ, on which the now Acti 
Defendant, into S»folk, and avers 
Cauſe; and a Demurrer ; and re had 
e 

„ nd 


ccounts; 


tor; but he ſaid this was no Reſolution, for it was no Point 
in Queſtion in the Caſe; and tho' Coke quotes many Autho- 
rities for it, yet none of them does warrant it; but the 
Reaſon of the Law, as well as Authorities ſcem againſt 
him. 10 Ed. 3. 490. is there quoted in Point, and there is 
no ſuch Folio in any Book, new or old, of that King, and 
all the other Caſes concern only the affirmative Part of the 

Propoſition, that where there are more Plaintiffs or Defen- 

dants than one, and one of them dies, it lies; and F. N.. 
jocineys de 32. is againſt him. 1 Ed. 3. 17. 8 H. 5.6. In a Quare impe- 
counts will lie dit the Defendant died, and a new Writ purchaſed per Jout- 


—— del; neys Accounts, and the Diverſity there taken, where it is a- 
_— we Þ bated by the Act of God, and where by the A& of the 
3 Party; where it is by the Act of God, it will lie; otherwiſe 


» $4. E 
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where it is by the Act of the Party; and ſure theſe are ra- 
ther againſt my Lord Coke than for him ; and the Reafon 
of Spencer's Ciſe is alſo againſt this Opinion; for there it is 
held, in Caſe of any Default in the Clerk, as falſe Latin, 
Variance, Want of Form, Gc. whereby the Writ abates, the 


And fo in ſome Caſes even where there is ſome Default 
in the Plaintiff; as if it abates for Non-tenure of Parcel, 
that is when more is demanded than the Tenant holds, or 
when it abates for Jointenancy with another in the Defen- 
dant ; for it is hard, ſays the Book, the Plaintiff ſhould ſuffer 
for not taking Notice of what lies not properly in his Co- 
nuſance; yet theſe are Things which by Diligence and 
Means might be found out; and to ſay that he ſhould have 
ourneys Accounts there, where he might poſſibly prevent 
is Writ's being abated by finding out the Quantity of the 
Land in Defendant's Tenure, or the Quality of his Eſtate, 
and not where his Writ abates meerly by Death, the ir- 
reſiſtable Act of God, would ſure be againſt all Reaſon. 
And if this Wrir did not lie againſt the Heir, he might a- 
lien before Action brought; and Executors would avoid juſt 
Debts, as here. Br. Ozare Imp. is flat againſt me, but the 
Book which he abridges is for me. 
zal, All theſe Cafes were before the Statute of Limita- 
tions; and there fore ſince the Statute has limited the Plain- 
tiff in Time to claim his Right, if a Writ abated by the 
Ac of God would not be capable of reviving, and fo brought 
out of the Statute, it would be extream mi 


Trin. 8 V. z. Rot. 370. where an Executor durante mino- 
ritate brought an Aſſumpſit, and pending it the Infant came 


of Age, and brought a new Writ recenter, to which Non 
a 


umpfit infra ſex annos was pleaded, and this Matter ſet 


th in the Replication, and Judgment for the Plaintiff; 
and the Statute never meant to bar a Right where there 
are no Laches in the Plaintiff, as here there are none; where 


the Action brought in due Time determined by the Act of 
God. And this is the Reaſon of the Proviſo in the Statute 
ot Fines, which indeed is for Caution, and not of Neceſſity. 
Cro. El. 219. 1 Leo. 297. 1 4nd. 264. If Infant enters with- 
m five Years after a Fine, he ſhall avoid it for ever. So if 
he enter before he comes of Age, tho' that be out of the 


Words of the Propiſo. So if one be outlawed, within fix -- 


Years after he reverſe it, and then after the fix Years a 
new Writ is brought, the Statute is no Plea, 1 * 
5 Action 


Plaintiff ſhall have a new Writ per Journeys Accounts: 


ICVOUS ; 


miſchiev 
and he quoted the Cafe of one Thoroughgood in the C. B. 


— 
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Action begun in an inferior Court, and removed up by Ja- 

beas Corpus, you begin upon it here above, and fo prevent 

Latitet in the Statute. 2 Juſt. 519. 1 Sid. 53. Latitat in this Court 
— oo M prevents the Statute of Limitations, but the Continuances 
of Limi. muſt be entered, which may be done by an Attorney in his 
rations. Chamber ; and he concluded, that the Courſe of one of the 
Courts of M eſtmiuſter Hall is the greateſt Evidence of the 
Law that can be, and greater than any Book-Caſe. 
Holt Ch. J. You oy ns it is the Courſe of the Court 
Time out of Mind; Queſtion is, whether that muſt be 
granted, or, if it be contradicted, how it ſhall be tried? It 
cannot be by Jury ; therefore alledging or not alledging it is 


not material; for if it be the Courſe of the Court, it is Mat. 


ter of Law, of which we, as Judges, muſt take Notice. 
Such a ay has obtained, but the Queſtion is, whether ſuch 
a Conrſe has Efficacy enough to be a good Ground for a 
Declaration ? And ſuppoſe, when the Defendant comes in and 
puts in Bail, he demands Oyer of the Original? do you 
think it will be enough to give him Oyer of the Claaſam 
Fregit? | 3 
And as to the Journeys Accounts, the Plaintiff's Inteſtate 
brings an Action within fix Years, and it is proceeded, 
and pending it Plaintiff dies, and the fix Years are elapſed 
in the Interim, it were reaſonable that Adminiſtrator might 
have another Action within convenient Time, and have Be- 
nefit of the firſt Action for the Preſervation of the Right a- 
gainſt the Statute, as the Practice has been in Caſes of Out- 
lawry. But if an Heir in Tail bring a Formedoz within five 
Years after a Fine levied by a third Perſon, who is not his 
Anceſtor in Tail, but a Diſcontinuee for the Purpoſe, and 
Vide 1 Vent. pending it, and after the five Years, the Iſſue dies, whether 
45. the next Heir in Tail ſhall have Benefit of this Formedon, 
by bringing a new one in convenient Time 2 It were reaſon- 
able he ſhould, but that has not been determined. And it 
Journeys Ac- is plain Journeys Account will not lie in this Caſe, for the 
count mult be Rule is, that it muſt be between thoſe that were Parties to 
Writ. with the former; and the Writ that lay for the Anceſtor, or 
for the Teſtator, is not the ſame that lies for the Iſſue or 
Executor, but one of another Nature. If an Aſſize be 
brought within twenty Years after a Diſſeiſin, and before 


Judgment twenty Years paſs, and then the Demandant dies, 

the Heir cannot have another Aſſiſe, but he muſt have a 

Writ of Entry; and it will be hard to prove the Heir can 

proceed by Journeys Accounts in that Caſe ; for it is ano- 
5 


ther 
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ther Writ he is intitled to now by the Death of his Anceſtor; 
yet ſtill he may be out of the Statute of Limitation. 
ro deliver a Declaration in Ejecrment is the Courſe of 
this Court; and it was thought by ſome, that if a Declara- 
tion had been delivered within twenty Years, that would 
tantamount to an Entry; but it is quite otherwiſe: for tho 
a Declaration be delivered within twenty Years, and a Trial, 
whereby there ts Leafe, Entry and Ouſter confefled ; yet that 
will not amount to an Entry, to bringit out of the Statute of 
] imitations, tho an Entry be actually confeſled; for it muſt Aua! Fntry 
1 LS 3 : 3 mull be to pre- 
be an actual Entry, tho an Ejectment be a cuſtomary Way — of 
of proceeding. And this has been fo adjudged. _ Limitations. 
And if a Thing be laid by Way of Prefcription, which vide 1 Vent. 
does not lie in Preſcription, and it be demurred unto, that 42. : 
does not confefs it; for if this be a Courſe of the Court, + < tb 
it is Law; and if it be Law we are to take Notice of it. If 2 Keb. 555. 
one ſays that he was ſeiſed of a Manor, and that he, and 
all thoſe whoſe Eftate he has therein, had a Court-Buron, 
that would be a void Prefcription ; becauſe a Court-Barcn 
is incident to a Manor of Courſe ; and this is the Reaſon 
of Lane's Caſe ; and a Leaſe by the Chequer is a perma- | 
nent Intereſt, And ſuppoſe the Inteſtate, after the Action If Inteſtate 
brought, had died within the fix Years, fo as the Admi- die wikin fix 
| ö 3 : Sie ears, and 
niſtrator had convenient Time to bring the Action within the aymipitracor 
ſix Years, and that he does not do, but brings it after the (ix had Time o 
Years, that will not help kim. So it ſeems in that Cafe, not * 
bringing the Action within the fix Years would be a Decaffa- Years, and 
cit. And tho in 2 R. 3. 9. b. the Courſe of the Common Pleas does rot, Sta- 
be pleaded, yet that need not be; and it is like laying 1 
Cuſtom of England in charging a Carrier or Inn-keeper for Cem al. 
Goods neglected or ſtole from them; which Cuſtom, tho' ledged, that 
alledged, yet is not triable, but is the Common Law, of gs val 
LE : . y keep 
which the Court muſt take Notice; and if in that Caſe a Gocds, is nos 
Cuſtom were laid, that a Carrier or Ian-keeper ought to triable, tor ic 
keep the Goods as their own, it would be ill; for there is A 
no fuch Cuſtom; and to plead what one need not plead 
would be Folly. Note; This was in Trinity Term laft, 
and the Caſe being argued again this Term, it was urged 
tor the Plaintift in Error, by Broderick, that the Original in 
Dorjethhire could not preferv2 this Right; for that a Writ in 
one County could not maintain a Declaration in another 
County; and for that were quoted 2 Cro. 654. Palm. 492. 
2 Rol. 4b. 382. 2 Cro. 664. And a Variance between the 
Name of a Place in the Writ and Declaration fatal, notwith- 
ſtanding the Stat. 18 El. c. —. And the true Difference is 
7 G between 
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Wantof Or- between the Want of an Original, for that is help'd by the 
ap Statute, and a vitious Original, which is not helped. 
a vitious one Obj. This Writ is only to bring him in, and then Party 
not. may declare againſt him iz Cuſtodia of Warden of Fleer: 
and this by Courſe of the Court, as well as in the King's 
Bench, one is declared againſt iz Cuſtodia Mareſcalli. 
Anſir. No Courſe of a Court can prevail againſt the expreſs 
Words of an Act of Parliament; and the Words of the Statute 
are Except Suit be proſecuted and commenc'd within fix tar 
after the Promiſe, &c. and that muſt be unleſs ſomething be 
in Court on which a Judgment can be grounded. By this 
Practice I may deliver ſeveral Declarations upon one Ori- 
ginal, and in the ſame Term, and in ſeveral Sorts of Ac 
tions, as Debt, Detinue, Caſe, Gc. beſides the very Court of 
Common Pleas have declared it a late Practice, and doubted 
of the Legality of it. 2 Vem. 259, 194. Then to ſay they 
ſued it ea Iutentione, how ſhall that be tried ? or ſhall it 
be intended it was purchaſed to profecute this individual Ac- 
tion; indeed ſometimes upon another Fact put in Iſſue Jury 
ſhail try the Intent collaterally, as in Caſe of Murder; but that 
Sciens is not. cannot be fo here, Sciens cauem ad mordend oves afſuer is 
rarerſable. not traverſable. Owen 128. 3 Cro. 738. Iſſue taken, that 
one was expers in legibus bad, becauſe not triable. 1 Cro. 
330. Clerk of the Hamper declared that he ſued an Attach- 
ment of Privilege out of Chancery ea Intentione, that 
Defendant ſhould put in Bail to anſwer Debt upon a Bond, 
and held it would not do, tho' Petit-Bag Side be a Court 
of Record, of whoſe Courſe the other Courts of Meſtminſter 
ought to take Notice; and it was compared here to the Caſe 
Courſeeof in Tel. 42. 2 CY. 67. where a Courſe in Chancery, founded 
Courts be on many Precedents, to take one up by Capias on a R 
of, muſt be ac- nizance on Petit-Bag Side, was adju illegal ; whi 
cording w proves that ſuch Courſe of Courts, as muſt be taken Notice 
. of by other Courts, muſt be according to Law. Hob. 270. 
Precedents of a Court, as well as the Law of a Court, are 
founded upon Reafon, and tantum habent de lege quantum 
habent de Fuftitid. 5 Ed. 4. 115. Dy. 105. 4 Inſt. 86. What is 
againſt Law and Statute of the Realm, cannot be made good 
by Precedents or Preſcription. _ 
journeys A As to the bringing this Writ by Journeys Accounts, it is 
counts cannot. plain it cannot be, for no ſuch Writ can be but where the 
the fr Weis firſt Writ is returned; for the Time of its Abatement ought 
is returned. to appear to the Court, that they may thereby ſec whether 
the ſecond Writ be ſued out in convenient Time. 14 H. 6. 
7. 6 Co. 10b. 9 Ed. 4.6. If one be nonſuited upon * 
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ke never ſhall have another Writ per Journeys Accounts. 
Fitz. Journ Acc 13. 16 Hugh. Ab. 177. It mult be purcha- 


(1 in reaſonable Time, and fifteen Days was the Time al- 


low'd by Common Law; but if it were a Cafe where an 
Attorney night be, there muſt have been longer Time, be- 
cauſe he mult give Notice to his Principal of the Abatement 
of the Writ; and-fure if Journeys Accounts would lic here, 
to bring the new Writ fifteen Months after the Abatement 
of the tirſt Writ, would be tco ſtale a Proſecution; but the 
Judges upon Examination of Circumſtances are Judges of 
reaſonable Lime. 8 | 

And the Deſign of the Statute of Limitation was to pre- 
vent Perjury, which was frequently committed by ſuffering 
Parol Evidence of Agreement after fix Years. Ray. 417. 
107. . | | rn, 
Prat Serjeant, contra : 1ft, It appears the Original Oxare 
clauſum tregit was taken out within the fix Years. 2dly, That 
it was eo Iutentione to declare in this Action, for that is 
confelsd by the Demurrer; ſo the Queſtion firſt will be 
whether the Defendant might be brought into Court by a 
Clanſum fregit, and declared againſt in another Action. We 
do not pretend to prove that an Original in Treſpaſs will 
maintain a Declaration in Caſe, but that when a Defendant 


has appeared in Treſpaſs, we may declare againſt him in 


in Caſe; and the only Uſe we would make of the Original 
in Treſpaſs, is to bring him into Court, and then file a new 
Original againſt him, on which we would declare; and if this 
Courſe be for the Eafe and Advancement of Juſtice, it cannot 
be againſt Reafon or Law, for Juſtice ought to be had with 


E:fe. And to put a poor Plaintiff to the Charge of a ſpecial 


Original, before he is ſure of getting a Defendant to appear, 
would be a Hardſhip upon him, and therefore a Diſkeulty 


of Juſtice: And that ſuch Courſe is not againſt any Rule of 


Law, appears from the like Courſe's being allow'd in this 


Court, where one is brought in by a Latitat, which in 1 Vent. 22. 


Strictneſs is not in the Nature of an Original to the Action, 


but the Declaration is it; and there is no doubt of the Le- 


gality of ſuch Proceedings here. And if this Courſe in the 
Common Pleas be grounded upon the like Reaſon and Con- 
veniency, why ſhould it be queſtion'd ? | 


Now, whether there be ſuch a Courſe in the Common 


Pleas, if there be Occaſion, will be certified by the Judges 
ot that Court, who arc to be preſumed to be beſt conu- 
lint of their Own Cuitcms ; and by their Judgment in this 
Cale tuey have ſhew'd there is ſuch a Cuſtom. Nor is it 

ne- 
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neceflary this Courſe ſhould be according to the general 
Rule of the Common Law; for it is ſaid in the Cafes that 
treat df the Courſes of Courts, that the Judges ought to take 
judicial Knowledge of ſuch Courſes, which would be an abſurd 
Saying if they were according to the Common Law; for it 
were to tell them they muſt take Notice of the Common Law. 
nay ſuch Courſe may be contrary to the Common Law, Fa 
Lanes Caſe, 2 Co. is: For it is a known Rule of the Com. 
mon Law, that no Land can be convey'd to er from th» 
King, but under the Great Seal; yet there it is held that 
Crown Land may be granted under Chequer Seal, by the 
Courſe of that Court; and that by the Word Committinu,, 
a Term not known to have any ſuch Force by the general 
Rules of the Common Law. And the Reaſon given tor 
that Judgment will hold in our Caſe, cig. the great Incen- 
veniency that would enſue by defeating the Intereſt of mary 
Farmers. And here many Judgments there be in the Com- 
mon Pleas grounded upon this Courſe, which may all be 
reverſed as well as this now in Queſtion; and for avoiding 
of ſuch Inconveniency, many Precedents not maintainable in 
Strictneſs of Law are allow d, left the Property of the Sub- 
ject ſhould be made precarious. | 
And as to the Journeys Accounts, an Action brought 
within due Time abates by the Act of God, cig. Death of 
Party; and another is brought, which tho' in Strictneſs it 
cannot be called the ſame Action, becauſe it is not betwecn 
the ſame Parties, yet in Conſideration of Law may be well 
faid quodammodo between the ſame Parties, and the very 
Caſe where Journeys Accounts is allowable ; where a Writ 
abates by the A& of God, tho' it be between the fame 
Parties, yet it cannot in Strictneſs be called the fame Action, 
for the firſt Action is abated. If the firſt Writ abate thro 
the Fault of the Plaintiff, there ſhall not be a ncw one by 
Journeys Accounts; but there ſhall where it abates by Fault 
of the Clerk. And tho it be faid in 6 Co. — that it lies 
not for Heir or Executor, becauſe not Party to the fiſt 
Writ; yet ſure that Opinion is not to be maintained by 
Reaſon, to ſay, that when a Writ abates by the Fault ot 
Clerk he ſhall have a new Writ, and not when it abates by 
the Act of God. And the Law, which is ſumma ratio, ſhall 
never puniſh one with the Loſs of his Right, when there 
is no Default in him, eſpecially fince the Writ of Journeys 
Account is grounded upon natural Reaſon, and not upon 
any poſitive Law; and tho' the Party himſelf be dead. yet 
his Right ſurvives to his Adminiſtrator. 1f a Man bind 25 
2 | C 
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ſelf and his Heir by Bond, and dies, leaving Land in Fee 
to the Heir; Obligor takes out a Writ and then dies, and 
after the Heir aliens, it would be hard if the Executor ſhall 
not revive this Writ, and bind the Land. And it were ab- 
ſurd to ſay the Common Law ſhould be without Remedy a- 
gainſt theſe Inconveniencies. | 

Here is but my Lord Coke's ſingle Opinion againſt us; ſince 
it is attended with ſuch Inconveniencies, it well becomes 
this Court to correct it ; and Coke docs not report it as the 

inion of the Court, for the Writ in his Caſe was brought 
by the fame Demandant that brought the firſt Writ; fo 
there was no Queſtion of this Point, and the Authorities 
cited do not at all warrant this Opinion. And 9 Ed. 3. 
16. is againſt him; for there a Writ was maintained, after 
great Debate, by a Succeſſor of a Prior by Journeys Ac- 


counts, and it was not as much as objected that they were 


not the fame Parties. And many Authorities are quoted by 
my Lord Coke, where the firſt Writ was by ſeveral Plain- 
tits, or againſt ſeveral Defendants; and a new Writ brought 
by Journeys Accounts, and yet they are not the ſame Parties, 
for ſome are dead. 


Obj. Clanſum Fregit in its Nature cannot be continued 


againſt an Executor; but I anſwer, That tince the only Uſe 
we would make of it, is to bring the Defendant in to an- 


ſwer, it will be favour'd to hinder the Statute from running 


upon us, to the Deſtruction of a juſt Debt. 

And the Deſign of the Statute was to ſuppreſs old Rights, 
where the Party did not proſecute his Right in convenient 
Time, which was fix d to fix Years, and not to extinguiſh 
a Right where there was no Default in the Plaintiff; and 
that this was the Intent of the Statute, appears from the 
Proviſo for the ſaving the Rights of Infants, Perſons beyond 
Sea, (Fc. in whom there could be no Laches, becauſe of 
their Diſability ; and here we ſhew ourſelves under as t 
a Diſability ; we are intitled to the Benefit of the Proviſo. 


If a Man bring an Action in an inferiour Court within the 


ſix Years, and after the fix Years it is by Hab. Corp. removed 
hither, there muſt be new Bail and a new Declaration here 
above; fo in Strictneſs here is a new Procceding here above, 
yet the commencing below prevents the Statute's being 
pleaded to the Declaration de zoco above. 1 Sid. 238. If a 
new Promiſe be made within fix Years, the Action and 


Right is thereby ſaved, tho the original Contract be long 


before, which is the Ground of the Suit; fo if the Defen- 


Cant do but own the Debt within ſix Years, it is — 


7 H 


* 


ä — 
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of a new Promiſe. So in all the Cafes, which are not with 


in the Miſchief of the Statute, the Judges have made a fa. 
vourable Conſtruction in Aid of Creditors. 
Broderick replied, That a Demurrer could confef; 0. 


wing burwhat thing but what was materially alledged; and it cannot be 


is materially gyerr'd that ea Intentione, Oc. the Writ was purchaſce 


And as to Cotes Opinion concerning Journeys Accounts. he 
quoted further Br. Journ. Acc. 23. Qnar' Imp. 150. F. N. . 
32. c. — And at Common Law a Clanſum Fregit did not lic 
againſt an Executor, but is given by the Statute of — . 
3. — and they would have a Proceſs by Act of Parliament 
continued by Common Law; and in the Caſe of the Hab. Corp, 
the Bail below are not diſcharged till new Bail be put in here, 

Holt, C. J. We are bound «x officio to take Notice of the 


; The Praftice Practice of every Court in Meflinſter Hall, let us be in- 
ene Cen form d which way we can; the Rule of a Court is one 


Notice of. 


have been enter d; and to 3 


Tning, and an cſtabliſhd Practice, of which one ſhall 
have Avail without pleading, is another Thing; and it is 
not the Judges of that Court's ſaying, that it is the Courſe of 
the Court will determine it. | nw 

Suppoſe you had pleaded a Right, and a proper Original 


in this Manner that you have done here, you have not 


ſhewed that it ever was return'd, and till Return there is 
no Day in Court; and there is no Continuance ſhewn to 


prevent the Statute it is not ciough 
to take out a Writ, even a one, but all the Continu- 
ances, tho for ſix or ſeven Years, muſt be enter'd, and fo 
fhewn to the Court; for if there be but an Omiſſion of one 


| Continuance, it ſpoils all. Indeed where one pleads in A- 


batement another Action depending ex eadem Canſu, he 
need not plead all the Continuances, but yet he muſt ſhew 
the Action is not determined. But per lay, In this Caſe it 
is not enough to ſay it was continued, but it muſt be ſhewn 
how; but Gould thought it would be well only to alledge a 
Continuanee generally; but agreed, that if a Continuance 


de not alledged, it ſhall be intended a Diſcontinuance, for 


it is ſo of Courſe; and for that Cauſe the Judgment was re- 
verſed, but the Court would deliver no poſitive Opinion upon 
the other Points. But Hut with ſome Vehemence ask d 
Prat how an Original in D. could be a Foundation for a De- 
claration in Loxdonz? and faid a Journeys Account was a 
Common Law Writ; and tho' a Journeys Account properly 
did not lie here, being not between the ſame Parties: And 
it were hard not to allow a Revivor of the firſt Writ now 
in ſuch Caſes as this, and that by Conſequence of wa 
4 upo 


it is of another Sort; there —— lh be ac- 
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apo the Statute of Limitation ; but for the Diſcontinuance 
only was Judgment reverſed. 


King verlus Dares. 


H E Defendant being Sheriff, and having taken up a Moved by 


Man upon an Attachment, took a Bail-Bond from a blige a Perfon | 
ſufficient Bail for his Appearance. It was moved by Ray- webe 


wad that the Proſecutor ſhould be compell'd to take an ment of a Ball- 


Aſſignment of the Bail-Bond; and this he ſaid was frequently =. * 
granted in the Common pleas, where Obligee was a ſufhci- 
ent Perſon : But Court denied the Motion. 


Note : A Copy of a Charter under the Great Seal can- Copy of 


not be given in Evidence, but a Copy of the Record there- — 
of _y | no Evidence. 


Plaintiff againſt the and Bail, and the 
Principal order d an Attorney to a for them both; and 
tho the Bail complain d againſt tis yet the Court would 
not relieve him, but bid him againſt the Principal, 


eſpecially the Attorney, being able to anſwer Damages. 
Court never changes Nenne in Debt. 


Venue not 


Debt. * 


Cudmore verſus Ellis. 


S2 Limitation i is not pleadable where there was Statute of Li- 
Current Account, but if it were a Stated Account bk 
above fix Years ago, it is pleadable to it; in Account com- | Current Ac: 


mon Bail ſuffices. And per Holt, when upon Conteſt about unt. 


common or ſpecial Bail, it does a that the Plaintiff 
has miſconceived his Action, and that if any Action lies, 


cepted. 


Jonſon verſus Meers. 


N this Caſe it was reſolved, where a Scilicet comes, and Wie: ces 

the Matter had been well without alledging what comes 7 — — nay 
after the Scilicet ; there if what comes after it be re - ay deed: 
nant to what comes before, it ſhall be rejected. ng 
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— 4 with Concluſion of petit Judicium, Oc. et quod De- | 


- 


dy bs 
ſuouſue. 


Salk. 628. 


. — Salt. The Defendants juſtified as Commiſſioners appoint- 


ny a according to the Statute of 10 V. 3. c. — prohibiting the 


under a Sta- 
rute. 


ing the ſame before the Commiſſioners; and the Salt in 


neral 'Traverſe was ill according to the Rules of Crogate's 


ours 


greement was between the Plaintiff and Defendant, that 
the Defendant ſhould ſend him ſo much of the beſt Indigo 
by the firſt Ship that ſhould come within two Months after 
his Arrival at Jamaica; and in alledging Breach, it was laid 
that ſuch a Ship came from thence within two Months, fei- 
licet ſuch a Day, which Day is after the two Months; there 
what comes after the Scilicet, being unneceſſary, and al 
repugnant, it ſhall be rejected. So in Ejectment, if one 
declares of a Leaſe made ſuch a Day, and that poſtea, ſcilicet 
ſuch a Day, which in Truth is before the Day mention d in 
the Leaſe. 2dly, That Price and Market Price of a T hing 
is the ſame; for that is the Price of any Thing for which it 
can be fold. | 


Warner verſus Green. 
Xcommunication in Plaintiff was pleaded in Abatement, 


fenden eat inde fine die abſolutely; and Keſpondeas onfter 
awarded for two Reaſons; 1ff, For the Conclufion ought to 
be ſine die quonſque Plaintift were abſolved; for upon Abſo- 
lution he ſhould have a Re-ſummons. 24dly, For not having 
a Certificate of the Excommunication. Fide Litt. 5, 101. 
9 Co. 41. 8 Co. 62, 67. 2 Co. $2. 


Chancey verſus Win & al. 


N Treſpaſs againſt three, for taking ſo many Buſhels of | 


Exportation of any Rock or White Salt, without firſt weigh- 


Queſtion was put on board a Hoy, (5c. fore deliberand mto 
ſuch a Ship in Hibern exportand' ; Plaintiff reply d de injuria 
ſud propria abſque tali Canſa. And ard objected, this ge- 


Defendant claims an Intereſt in the Thing, or where he 
juſtifies as Servant to another; there < general Traverſe of 
abſque tali cauſd is not good: For when the Defendant 
claims a Right, the Plaintiff cannot aver that he is a Wrong- 
doer without traverfing the Right; but where the Defendant | 


Caſe, 8 Co. 67. for one of the Rules there is, that where the | 


claims no Right, but only pleads Matter of Excuſe, 3 
4 | OU 
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ih which he would be plainly a Wrong-doer ; there it ſuf- 


fces for the Plaintiff to maintain the Wrong; and in ſuch 
Caſe de injurid ſnd propria abſque tali cauſd generally is a 
good Replication. I he ſecond Rule there is, that it cannot 
be when a Matter of Record is pleaded, for that were to put 
Matter of Fact and of Record in Iſſue. 3dly, It is not good 
when Defendant juſtifies by Authority in Law, for that were 
to involve Multiplicity of Facts in one Iſſue, when every I- 
ſue ought to be ſingle and particular. And our Caſe is with- 
in all theſe Rules. 1½, Two of the Defendants juſtify as 
Servants to the third, and fo in his Right, and as his Ser- 
vants. And 2d!y, the other juſtifies as Servant to the Com- 
miſſioners of Exciſe, and by an Authority derived from 


them. 3dly, This is a Juſtification under an Act of Par- 


liament, which 1s an Authority in Law. And for theſe 
Rules he further quoted 1 Ro. Rep. 47. Hill. 6 V. z. rot. 
1819. 2 Keb. 266. Cro. El. 539. 2 Ro. Ab. 694. and alſo the 
Proviſo in the Statute of 23 H. 8. c. — of Sewers; where 
one upon Not guilty may give Warrant of Commiſſioners of 
Sewers in Evidence; and Proviſo is, that the Plaintiff may 
give Evidence of de injurid ſud proprid. 

 Fyres contra: 1ſt, He agreed the general Rule, that 


when the Plea contiſts of a Juſtification, Part depending of 


Matter of Record, the Replication ought to be with a ſpe- 
cial Traverſe; but that Rule has its Exceptions, for if 
Matter of Record be made uſe of by way of Inducement 
to the Part of Juſtification, there it is not neceſſary to reply 
ſpecially. 2 Leo. 102. And that the Act of Parliament here 
was mention'd by way of Inducement appears, for if it had 
not been at all mention'd, the Plea had been as well; for 


being a general Law, the Court would have taken Notice 


of it. And here the Act is not left to the Conſideration of 
the Jury, nor is it involvd in the Iſſue; and the fole Reaſon 
why ſuch a genetal Replication is naught is, that the Lay 
gens ſhould not be inveigled by having Matter of Record 
 involv'd in the Iſſue. And here the Iflue is not pregnant 


with any Matter of Law, as whether there be ſuch an Act 


of Parliament; but the ſole Queſtion is, whether the Salt 
were weighed or not? 2dly, That general Rule only holds 
Place where ſuch Matter of Record is pleaded, to which the 
Plaintiff may have an Anſwer; * as to a Sci. Fa. &c. but 
here there can be no Anſwer to the Act of Parliament, 


: 
1 


And he agreed, That where one claims Common by Vide a found; 


Preſcription, Rent by Grant, Goods by Sale, Cc. and ſo 


juſtifies, as having Intereft; there the Plaintiff muſt anſwer * 


7 I di- 


294, 295 
Lev. 307, 
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Vide Yelv. 
| 57. 


— ; 2 Cro. 224. 


593, 599. 


Peace, for which he committed him; may not the Plaintiff 
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directly to the Title, and not with a general De ini 
fred — prid abſque tali cauſd; but when one intitles — 
by Act of Parliament, eſpecially a general Act, which none 
can traverſe, there he may well reply de injarid ſud proprig 
abſque tali cauſa. 
And as to the Rule, that where one juſtifies by Virtue 
of an Authority in Law, De ixjurid ſud proprid abſque tali 
cauſd, he ſaid the Authorities cited there did not warrant 
it, and denied it to be Law; and the Caſe that moſt ſeems 
to favour that Opinion is that in — Ed. 4. —. where 
Defendant juſtified the Entring to fee Waſte ; but there was 
a Statute Merchant pleaded in that Cafe, which is Matter 
of Record; and alfo 2 oo gives another Reaſon why the 
Plca was bad, ci. the traverſing the Intent of ſeeing Waſte, 
which was not traverſable ; but he quoted 16 H. 7. 2. where 
ore juſtificd by Proceſs of Nithernam, and the general Tra- 
verſe of Abſare tali canſa was good. And he ſaid the third 
Reſolution in Crogate's Cafe did contradict the firſt; c:de 2 
Rel. Ab. 684. Detendant juſtified cutting of Leather, as a 
Scarcher appointed by an Act of Parliament. Ray. 50. Co. 
Ent. 643. A Juſtification under the Stat. De Malefattoribus 
in | — and De ixjurid ſua proprid abſque tali canſa re- 

ed. | | 
K H:1: : If in Treſpaſs againſt a Conſtable he juſtifies, for 
that he was a Conſtable, and the Plaintiff was breaking the 


reply, De injurid ſud propria abſque tali cauſa? So if one 
comes into my Houſe, by my Conſent, and he will not go 
away when 1 would have him go, I may by Authority in 


* 2 Saund. 294, Law turn him out; if he brings Treſpaſs for this, and 1 


295- 


ſet out all the Matter ſpecially in my Juſtification, De in- 
arid ſud proprid generally will be a good Plea; and the 
Cafe of entring to fee Waſte is upon a ſpecial Reaſon ; for 


ſuppoſe the Plaintiff were ſciſed in Fee, the Pleading De 
 #njzrid ſud proprig would involve the Seiſin in Fee in the 


Ifue, which would be hard to have the Right of the Fee 


tried in an Ifſue in 'Treſpaſs. If the Plaintiff were Leſſee, 


the Leſſor might lawfully enter to ſee Waſte; and there to 
make him a Treſpaſſer the Leſſee ought to ſhew ſome Mit 


behaviour in him, as cutting a Tree, deſtroying the Com, 


or ſtaying on the Land all Night, c. And there is ſuch a 
Precedent in the Entries, as you ſay, of the Statute of Ma- 
lefaftoribus ; but when one juſtifies by Virtue of a Warrant 
of a Juſtice of Peace, it is quite another Thing, becauſe 


perhaps it may not be proper to involve the Warrant in the 
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laue. And the Act of Parliament here, if it had not been 

ended, would have been taken Notice of by the Court; 
ti.-rforc its being pleaded being ſuperfluous, will be no 
H:ndrance to the Replication, with this general Traverſe. / 


Prohibition was granted to ſtay a Suit in the Spiritual Prohibition to 

| . Suit for a Sa- 

Court for a Salary of Pariſh Clerk. des Ira" 

ri Clark: 

Trecanion, an antient decayed Gentleman at the Bar, An Anorney 

having brought falfe Impriſonment againſt an Attorney of agpomand by 

. = 7M | : the Court to 

the Court, moved to have an Attorney aſſigned him, for appear for a 
none would voluntarily appefr for him; and the Court ap- Perion. 


pointed on. at his own Nomination. 


An Indictment of Forgery was found againſt one of the Court will not 
Officers of the Cuſtom-houſe; and a Rule of Court was order Books 
moved for to have the Books of the Office brought to Court 2, _ 
to be given in Evidence at the Trial. Per Cur: It cannot 


be done according to Law. : 


Watſon verſus Sutton, Marſhal of the Court. 


EBT againſt the Marſhal for an Eſcape; at the Trial on a N. 
a Reddidit fe in Diſcharge of his Bail, and a Commit-# 4 
titur in Execution to the Marſhal, was produced in ET. r . 
dence; and after Verdict it was moved, that it ſhould be ſct bur the Mar- 
alide, for the Committitur was irregular ; for the Courſe of _ 
the Court is, that when any one upon a Render is charged gr Efeape till 
in Execution, there ought to be Notice thereof to the Mar- Notice of the 
mal, without which it were hard to charge him with E- pm 
ſcape ; and the Courſe of giving ſuch Notice is by making 
an Entry of the Committitar in a Book kept for that Pur- 
poſe by the Marſhal in the Office of King's Bench ; and the 
Marſhal has an Officer on Purpoſe in the Office to take Notice 
ot ſuch Entries; and it is not enough that the Committitar be 
entered with Mr. Bromfield the entring Clerk. And that was 
agreed by all the Clerks to be the Courſe. 
Holt C. J. Upon the Reddidit ſe the Bail are diſcharged, 
even upon the Reddidit ſe before a Judge ; but the Princi- 
oa thercupon is not in Execution, till the Plaintiff has made 
is Election to have him in Execution; and upon ſuch E- 
lection there is a Committitur entered in the Book in the 
Office, and the Entry muſt mention it to be at the Requeſt 
of the Plaintiff; and all this is ſuppoſed to be in Court, _ 
SES | ene: 
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the Committitzr is filed with Mr. Bromfield. And he al. 
lowed two Ways of giving the Marſhal Notice, the one to 
make an Entry in his aforeſaid Book, the other to carry a 
Rule to him from the proper Officer; fo he agreed it was 
eſſential there ſhould be fome Way of giving the Marſhal 
Notice. But fince this is an Irregularity, whereof the De. 
fendant might have taken Notice before Trial, upon Mo. 
tion, and that he has flipt that Opportunity, and put the 

Ante p. 567. Plaintiff to the Charge of bringing his Action and trying it, 
it is hard to relieve the Defendant ; and the Commirrityr 


being now recorded implies Notice neceſſarily; for it is im- 


poſſible one ſhould be committed to the Cuſtody of another 
and he know nothing of it. And as a Man can have no 
Audita qucrela of a Matter which he had an 


nity of taking Advantage of before, and had omitted; 05 


here. Indeed if there were Judgment againſt the Marſha] 
for the Eſcape of one in Execution upon an erroneous Juds- 


ment, which is reverſed for Error, there would be Reofon 


to rclieve him upon an A4:dita querela, upon the ſpeci 
Mattcr. But ha tho' it was A lowed the Marſh 3 
not chargeable without a legal Committitur, which is not 
compleat till Notice, and that in ſuch Manner as the ſettled 
Courſe of the Court is, 0iz. by Entry in his Book in the Of- 
fice, which is now to be taken for Law; yet as this Caſe 
No new Trial ſtood it was held he came too late for Relief. And Gonld 
2 ſaid no Caſe could be inſtanced, where a Verdict was ſet a- 
das fall De. fide, where there had been a Defence and full Evidence, 
fence, and ex- except it were for Matter diſcovered after the Trial, which 
cepe tor Kat this was not; and Motion was denied; tho it was agreed, 
after tho Trial. that upon a Reddidit ſe of the Principal, the Bail has per- 
formed the Recognizance, without any Notice to the Plain- 


tiff; for Holt ſaid, to ſet aſide this Verdict were to take two 


Steps at once. 1½, To ſet aſide the Evidence, which was 
good and concluſive, and then the Trial. And that ought 
not to be, no mote than, if Debt be brought upon a Judg- 
ment irregularly obtained, you can ſet aſide the Judg- 
Where a Man ment and Action at once. And Gould laid it down for 2 
has Mateer Rule, that where a Man has Matter of Defence, and Know- 
knowing of ic ing thereof goes to Trial, and puts the Plaintift to the 
goes to Trial, Charge of proving his Iſſue, he ſhall never after, in Reſpect 
— _ of that Matter, have a new Trial. And the Rule of keep. 
not have new ing the Book for Entries in the Office was held a good 
Tral. Courſe. 5 


1 Domini 
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Dominus Rex verſus Borver;. 


No ſtand in the Pillory, or on the Pillory, is the fame Piltory 
Thing in Judgment, and both ſignify to ſtand in the 
pillory. Per Holt. 


Lee verſus E lkins. In Commimi Banco. 


Ipo an Award theſe Points were agreed by the Award todo a 
Court. /, That an Award, that one of the Parties Thing out of 
ſhould do a Thing out of his Power, as to deliver up a power is void. 
Deed which is in the Cuſtody of J. S. is void. zdly; Where Award of di- 
the Matters awarded are diſtin, and not the one depending was Things 
on the other; there the Award may be good as. to one a £2 
part, and void againſt the other. Dy. 217. Cro. Fac. 577. Pan. 
Br. ward 65. That in that Caſe the Breach muſt be aſſign d 
in that Part that is good. Cro. Fac. Ormlad v. Coke ; Award 
of a collateral Thing in Satisfaction of "Treſpaſs, good. Cro. 
yet no Cauſe ſhall be preſumed to have ariſen out of the exceed Time 
Time, if it be not ſhewn : Where the Submiſſion is ſimply Jas 
without Condition, Award of Part is good. 8 Co. 97. If A- be fuppoted tw 
ward be for Payment of Money at or before ſuch a Day, it have inter- 
is no Breach to ſay that it was not paid at the Day, but . 
at or before, _ | 
But another Day the Judges put the Caſe at large, and 
delivered their Opinions ſeriatim in it. Debt upon an A- 
ward Bond; upon Nullum fecer arbrit an Award was ſet 
forth, reciting ſeveral Differences between the Parties con- 
cerning a Parcel of Land fold by the Defendant to the Plain- 
tiff; and that Parcel thereof was reeovered by a Stranger 
by a prior Title from the Plaintiff; and that the Plaintiff was 
out of Pocket in Defence thereof, c. and then all theſe 
Controverſies were ſubmitted to them on ſuch a Day, oi. 
the Dav of the Date of the Bond; and then they Award, 
that the Defendant ſhonld deliver to the Plaintiff a certain 
D-cd concerning the Title of the faid Land; or pay the Plain- 
tiff 50 J. in caſe of Failer ; that he ſhould pay him 12 J. for 
his Colts in defending the Suit concerning the Land recover- 
ed; and alſo 11]. for his Damage by the ſaid Recovery; 
and that thercupon the Plaintiff ſhall give the Defendant a 
_ gxneral Releaſe to and upon the Day of the Date * 
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in Non: payment 


Arbitration Bond; and Breach is alledged 
of tne ſaid 111. and Demurrer. 

One Exception to this Award was, that it ordered the De- 
livery of a Deed which was in the Power of a third Per- 
ſon, and thercfore as to that void; and the Plaintiff Was 
not to releaſe till upon Performance of all the Particulyy, 
to be done by the Defendant, and one of them being 
void and impothble was never to be done, therefore the Re- 
leaſe was never to be given; Ergo the whole Award was 
ex parte. | 

Blincew J. The Award is good, for it docs not poſitivel 
order the Delivering up of the Deed, but that the Defe 
dant ſhall do that, or pay 50 J. 

28. Exception is, that the Releaſe awarded to be made of 
all Matters, Cc. to or upon the Date of the Award Bond, 
would releaſe the very Award Bond, and therefore a void 
Releaſe. And he held the Award good; for let the Releaſe 
awarded be void, and even let the firſt Mattcr awarded be like- 
wiſe void; yet here will be ſufficient in the Award to make it 
good ; for here is 12/. awarded for Coſts in defending the 
Title; and in Action for the ſame Coſts this Award will be 
a good Plea. And again, here are 11 /. awarded to be paid 
for the Plaintift's Damage; and if he is to pay it for the 

Damage, the Plaintiff is to receive it fo, and fure that is 

mutual; and the Breach being aſſigned in that which is well 
awarded, Plaintift ought to recover. 

Pocvell acc. 1ſt, It is excepted, that in aſſigning the Breach 
it is not alledged that on or before the Day mentioned in 
the Condition of the Bond the Defendant did not pay the 
ſaid 11/. and he agreed that had been the neateſt Way; but 

| here he held it well enough, as it was laid, pig. that the 

| _ Defendant did not pay it jaxta tenorem & effettum of the 
bo Day f Award. And the Rule is, that where the Day of Payment 

appears on the Or Performance appears before on the Record, there, in a- 

 Recard, in a- yerring Performance, or aſſigning Breach for the Want of it, 

„ you need not mention the Day certainly, but may refer it 

aligning by a pred to the Record; for id certum eſt quod referendo it 

Breach, t certum. But if Award be for Payment of Money, Gc at 

pu oh bs 6 one or more Days in a certain Indenture mentioned, there 

Predat. to aſlign Breach in Non- payment, or to alledge Payment at 
the Day, Gc. in the ſaid Indenture mentioned, would be ill; 

but the Way there is to ſet forth the Indenture, that fo the 
Day might appear on Record, and then refer to it. J. ide 1 
Vent. 87. 3 Cre. 281. Debt upon Bond for Payment of Mo- 
ney at two feveral Days and Places; after Defendant pleads 

2 Pay ment 


J 
n- 


nnn —_— 
— — 
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payment ſe cundum formam & Het um conditionts ; and ad- 
iu, good, reddendo f1irguia ſingulis. | 
2. Exception, the Releate awarded exceeds the Sub- 
mitkon, for it extends to the Bond of Submiſſion. Let it be 
ſuppoſed void for that Reaſon, yet the Award will be mu- 
tui throughout ; % good. It has been often reſolved, | 
that if an Award be void in Part, as being only ex parte; The! Award 
et ik it be mutual for another Part, it ſhall be good for Bagg 
that Part; and Side O:borz's Caſe in 10 Co. 131. b. where it it be '-— 
is held, that if Award be of ſome Matter within the Sub- - an other - 
miſſion, and for that void, as to that Part; and tho' it ap 3 
pears by the Award, that it deſigned both Matters ſhould 
de Recompence of what is to be done of the other Side; 
yet if there be ever fo {mall a Matter to make it mutual, 
it ſhall ſtand for the Matter within the Submiſſion; but 
per lig, durus eft hic ſermo; and that Judgment was after re- 
veried upon Writ of Error. 1 Leo. 170. And the Rule there 
put will not hold of the Extent which Coke gives it. One 
recovered gol. Damages in Waſte, and then the Matter is 
ſubmitted to Reference; and it is awarded, that the Defen- 
dant ſhould at one Time pay 10/. to the Plaintift, and that at 
another Day he ſhould pay him 15 J. and that for Payment 
another and the Defendant ſhould become bound in a Bond; 
this being good in Part, tho' void for the reſt, was held good; 
but ſure that was hard, and would not paſs at this Day. 
Vide Hard. 399. A Difference is taken where the Thing to · vide ante 129. 
be done on one Side is only applied to one particular Thing Where a par- 
of the other Side; there, tho the Award be void in other pug Ban, 
Parts, it may be good in that Part; ſecus where a particular on one Side, 
Thing of one Side is applied by the Award to all that is to * 4 Condi- 
be done of the other Side, if any of thoſe Things be ill gurl a 
awarded, the Award cannot be good for the reit : If an A- other, if any 
ward were, that one of the Parties with his Wife and Son _— ill award- 
join in a Conveyance to the other, and the other pay him . " 
| Tool. that Award is good, as to a Conveyance to be made 
by himſelf; and if that only had been awarded for the 100 J. 
it had been well; but ſure ſuch Award would be wholly 
void; for the other was to have had a Title made to him 
from the Party, his Wife and Son. And it would be un- 
reaſonable, if it were that one ſhould be obliged to pay his 
Mon«y, and not have ſuch Title made to him as the Ar- 
bitrators deſigned ; and if this Award had been only mutual 
in this Point in which the Breach is aſſigned, and not through- 
out the whole Matter in Difference, it would be void with- 
out Doubt. 


1/7, Here 
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1, Here the Defendant is to deliver the Plaintiff bt. 
Writing relating to the Land fold to him by the Deer. 
dant, or elſe 501. Damages; and this is a Bar to an Addion 
of Detinue for theſe Writings; and the Award imitates 3 
Verdict in Detinue, and Judgment and Execution thereupon 
which would be in this Manner, for the Thing it ſelf ik 
it could be; /ecus for Damages. 2. Thing is of fo much 
for Coſts, which is a good Diſcharge of thoſe Coſts; and 
therefore mutual; fo is the 11 J. for Damages for the Ree. 
very. So the Award is mutual throughout, and the Releaſe 
nothing to the Purpoſe. And he compared it to an 4. 
ward of 40 J. for all Treſpaſſes, and that the Plaintiff ſhould 
releaſe all Damages to Time of Award, which Award of 
Releaſe would be void, and yet the Award would be good. 
Vide Cro. El. 89. Fac. 447. 1 Rol. Ab. 260. Allen 85. That 
ordering of all Suits to ceaſe between the Parties makes the 
Award mutual. . 

And as to the Awarding the Releaſes, the one, beſides 
what before is ſaid, is ordered to execute a Releaſe to the 
other to and upon the Day of Arbitration Bond ; and ſuper 
per format ionem inde the other is to releaſe to him in like 
Manner; ſo that the one is not ordered to releaſe till all the 
Matter to be done, or awarded to be done of the other Side, 
be performed. And tho' the Awarding ſuch a Releaſe were 
void, yet, if the giving thereof be ordered to be before the 
other does releaſe, it is a Condition precedent, which ought 
to be before the Releaſe is to be made by the other; and 

that is one of the Points refolved in More and Bigles Cafe. 
| Where a void But per Lay: This Diverſity is to be obſerved ; where an 
Tang de Award conliſts of divers Things, and one of them is void, 
done, on the and it be expreſly ſaid, that upon Performance of that void 
Performance Thing the other Party ſhall do ſuch a Thing, there the 
of which 2®- doing of the void Thing is a Condition precedent, and muſt 
ing a g -, 

is to be done, be averred, before Action againſt the other for not doing his 
tit ia Cond part. But where there be ſeveral Things in an Award, and 
e ſome are good, and others not, and it is further ſaid, that 
verred. upon Performance Premifſorum the other ſhall releaſe for 
were ſeveral the Purpoſe, there it ſuffices to make Averment of Perror- 
Things we a- mance of what is well awarded, without more. Vide 2 Keb. 
= Hp 759, 833. So here, there being ſeveral Matters awarded, the 
mance pre. Super performationem inde ſhall only go to that Part of the 
mi/ſorum the Award which is good; and Performance of ſo much obliges 
Lad Aver. the other to do what belongs to him. Suppoſe Award be, 
— of * that both Parties ſhall make mutual Releaſes to one fot 
rmance 0 2 | 0 ex 


what is well 


awarded is ſutkcent. Vide 2 Lev. 3. ace*. Ibid. 6. 


if Award be to pay Money at a Day to come, and the o- 
ther ſhall give a Releaſe De premiſſis, it ſhall only be a 
| Releaſe of things before the Submiſhon. So here, the Re- 
leaſe of Matters to and upon the Day of Submiſſion, ſhall 
be intended of Matters on that Day before the Submithon. 
Neill agreed the Plaintiff ought to have Judgment, but 
doubted if the Award were good throughout, and cited Hob. 
109. contra to Rol. Ab. 254. 15 
Trevor C. J. 1 am not ſatisfied that that Part of the A- 
ward which relates to Releaſe is good; but hold the Award 
good as to the reſt. 1/f, This is a Releaſe to be given by 
the Defendant to the Plaintift at a Day after the Submit- 
fion of all Matters, Gc. to or upon ſuch a Day, which is the 
Date of the Arbitration Bond; and thereupon the like Re- 
leaſe is to be given by the Plaintiff to the Defendant. Now 
I think the Awarding the firſt Releaſe is void, for it takes 
in the Arbitration Bond expreſly as can be. Tho' I agree with 
Brother Powell, De & ſuper premiſſis is of good Uſe in a 
general Matter, where there is Room for extenſive Con- 
ſtruction, to reſtrain it to Matters ſubmitted ; but where 
Words are very plain and full, I deny that De & ſuper 
præmi ſſit will do the Buſineſs. As if Award be, that one Per Trever, | 
Party ſhall on ſuch a Day give a general Releaſe to the 127 
ther, there De & ſuper præmi ſis will make it interpretable mall nat ex- 
to be a Releaſe Las 4 to the Submiſſion, tho to be made mud further 
long after; for tho it be given now, it may only be of Mat- Time of Sub- 
ters long before; and in that Generality of Words it ſhall mitn: but 
be intended a Releaſe of ſuch Things as the Parties that or- g Ward 
dered it had Power to order a Releaſe in. But here they ; 
expreſly ſhew how far the Releaſe ſhall work, eig. to and f ns ic 
upon the Day of Submiſſion; and to conſtrue this otherwiſe hal be ©: 
than they have expreſly declared it, will be very odd. And 
fure to conſtruc a Tender of a Releaſe to Time of * 
7 L. 1 | 
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ſion to be good, where the Arbitrators l.uve ordered a Re. 
leaſe to the Time of the Award, would be to make an 
Award, and not declare the Law upon it; and then fare. 
well all Awards. And it is in IIutt. 447. "That Awar 
Releaſe to Time of Award is void; which could not b. ir 
it could be made good to the Time of Submilſion. 1 px, 
Ab. 242. 1 Ro. Rep. 1, 2. So as to that Point I differ with 
my Brother Porrel. And tha preſent Cafe goes not ſo far as 
that before put, for this is not to the Time of the Award, 
but only to and upon Submiſſion Day; and the Law will 
make no Fractions of a Day, and the Submiſlion being of 
all Matters on that Day, the Releaſe is likewiſe ſo: So that 
if that were the Qucition, I could not give my Opinion for 
the making it good as far as it goes upon the Relcaſe. 
Now as to the Releaſe order'd to be given by the Plain- 
tiff to the Defendant, that cannot be ill awarded upon the 
ſame Reaſon that I hold the other ill, ig. that it would 
releaſe the Award Bond; for that Relcaſe by the Award is 
the laſt Thing to be done, and then it is no Matter tho' it 
ſhould releaſe the Bond, the Conditions whereof weuld be 
compleatly perform'd by the giving of it. Dut I hold it 
will not be good upon another Reafon, becauſe it is to be 
given upon the Defendant's performing all the Parts of the 
Award of his Side; fo that is the Conſideration of it, which 
is a Matter precedent, and therefore ought to be firſt per- 
formed : So if any Thing that is awarded to be done by the 
Defendant be void, it ought not to be done; and till it be 
done, this Releaſe is not to be made; ergo never to be 
made. So I do agree with my Brother Pocrel in Part, ciz. 
that if Part of the Award be void, yet if it be a Con- 
dition precedent, it muſt be perform'd before the other per- 
forms of his Side; but my Brother's Diverſity of expreſs 
Words of Reference I think will not hold, that is, that 
where the Words be expreſs, that upon Performance of that 
Part which is void, the other ſhall do ſuch a Thing, there 
the void Thing, ſays he, is a Condition precedent, and muſt 
be done; but where ſeveral Things are order d, and fome 
of them void, and that ſaper performationem præm ſuch a 
Thing ſhall be done; there he ſays it is enough to do 
that which is well awarded, to be intitled to the 'Fhing to 
be done of the other Side: I fay that every illegal Part of 
—_— an Award is the ſame Thing to many Purpoſes, as if it were 


a void tin; butyctif it that the Arbitrators deſign d that 
38 ut yet it it appear ti rbitrators deſign d 


was intended as a Conſideration of a Thing's being done on the other Side, it muſt be done. 


ding a 


1 ſuch 
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ſuch illegal Part ſhould be Part of the Conſideration, in 
reſpect of which the other was to perform, it muſt be donc, 
or elle here is not that Advantage for the other Side, which 
was deſign'd for it; and he has a Wrong done him by being 
forecd to pay for a Conſideration which he has not. 
| Then here is a Submiſſion of all Matters in Difference; 
and here is Mention made of fuch Cauſes of Demand the 
Plaintiff has againſt the Defendant, and ſuch and ſuch Mat- 
ters order'd to be done by him in Diſcharge of them; and 
Accord with Satisfaction would be a good Plea in Actions 
for them, therefore this Award will. Jud pro Oer. 


Simſon verſus Barlow. 


IN Caſe Plaintiff declared, that he was of and uſed the Words. 
1 Trade of a Millener, and was of Good Credit and Re- 1 
putation; and that the Defendant with Intent, c. ſaid theſe 27 lager. 
Words to him, Thou art a heggarly Fellows, and not worth a Fellow, as 
Enthin? ; and laid, that by reaſon of theſe Words 2. his ae, 3 
former Cuſtomer left him, and that the Defendant ex ulte- actionabie 
riori malitid ſaid of him, You are not worth a Furthiug, RS 
Verdict and entire Damages. And it was moved in Arreſt 
of Judgment, that the Damages being entire, it muſt be 
intended they were aſſeſod for both the Words, and that the 
| ſecond Words were not actionable, tho' the firſt were, in 
reſpect of the ſpecial Damage; therefore there could be no 
Judgment. Cur lt is true, if the ſecond Words be not ac- 
tionable, tho' the firſt be, yet ſince Damages are intire, 
there ought to be no Judgment : But we hold both Words 
are in themſelves actionable in this Cafe, for they both pre- 
judice the Plaintiff in his Credit, he being a "Tradeſman, and 
by Conſequence living by his Credit; and this being a Trade 
well known, of which Credit is a great Support. The Au- 
thorities are many as to the firſt Words; 1 Fo. 321. 1 Cro. 317. 
faid of a Hamborough Merchant, He came a broken Merchant 
from Hamborough, which Words are not fo ſtrong by a great 
deal, as thoſe now in Queſtion ; for tho' they did not im 
that he was a broken Merchant at that Time, but had been 
ſo ſome ten Years before, as appeared by the Declaration; 
and he might be a good Man at the Time of ſpeaking the 
Words, yet they were adjudged actionable. Hutt. 125. Ac- 
tion maintained by a Fuller for there Words; Truft him 
nt, he owes me 1001. and is not worth a Groat; and be- 
cauie he was a Tradeſman, and that the Words did tend 1 | 
15 
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his Diſcredit ; they were held actionable, tho there were o- 
ther Words put in, Fe owes me 100 J. and it miglit be in. 
tended that the Words meant, he will not be worth 4 
Groat when he has paid me my 100/. and it was not aß 
much as ſaid that he was not able to pay the 100 l. St I 
425. Said to a Tradeſman, Thou art in a broken decayed 
Condition, and held actionable; and to ſay that one is not 
worth a Groat, is worſe than to ſay that he is in a decay'g 
Condition. The only Caſe againſt us is that of 1 Ro. ). 


$6. An Action by a Dier for theſe Words; Tho art 1 


worth a Groat ; and there it is ſaid Judgment was arreſte 
it was Error of a Judgment in a Country Court : And the 
Declaration averr'd, that where the Words were ſpoke, the 
Words ſpoke of a Tradeſman were of the fame Acceptation, as 
if it were ſaid that he was a Bankrupt ; and it was held there 
was no Occaſion for the Averment, for the Words were in- 
tclligible enough of themſelves, but that the Action would 
not lie; for tho he were worth nothing, yet he might have 
good Credit. But in the fame Page it is held, that to ſay 
of one that trades, That he is a beggarly Fellow, with Aver- 
ment that it was ſaid in London, where they did import 
that he was a Bankrupt, was actionable. And we think the 


Averment ſignifies nothing in the Cafe, for it does not alter 


the Nature of the Words; for to ſay of a Tradeſman in any 
Place, that he is not worth a Groat, imports a Scandal ; and 
no body will truſt a Man that is thought to be worth no- 
thing. And the Caſe of Bocelworth, Thon art a beggarly 
Fellow, go home and pay your Debts, was cited; and held it 
was hard in nothing but the Exceſſiveneſs of Damages. And 
Hill v. Drake, Ray. 184. He is a beggarly Fellow, and not 
worth a Groat, and not able to pay his Debts ; which later 
Words, ot able to pay his Debts, do not aggravate the 
Caſe. Jud pro Oner, per tot Cur. 


Shaw verſus Bull. 


alk. 234 INN feind in Fee of five Meſſuages, by his Will de 
6 Mod. 106. viſed two of them to his Wife for Life, remainder to 


One feifed of his two Daughters in Fee; and deviſed the third to the Wife 
deviſes one and her Heirs; the fourth he deviſed to the Wife and her 
Houſe to A. 


and her Heirs, the paying his Legacies, in caſe his Goods and Chattels were not ſufficient; and if ſhe did 


not make Proviſion for the Payment of them in her Life - time, the Legatee might fell the fame : And 


all the Overplus of my Eltate to be at 4. s Diſpoſal ; and made her Executrix. The ſecond Houle 
does not paſs. | 7 | 


4 He Irs, 


OC 
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Moirs, ſhe paying his Legacies, in cafe his Goods and Chat- 

tels did not anſwer them all: And ik the did not make Pr. 

vition for the Payment of his Legacies in her Life- time, that 

it ſhould be lawful for the Legatee, after her Death, to fell 

the fu! Meſſuage, to ſatisfy the Legacies out of the Value 

thereof. And then follows this Claufe, on which the Doubt 

ariſes; And all the Overplas of my Fſtate to be at my Il ife s 

iſpoial, aud make her my Exccatrix. And the Court de- 

Ivor d their Opinions ſeriatim thus: 
Hliucnev: It appears he had five Meſſuages, and deviſed 

four of them, and ſays nothing expreſly, or at leaſt parti- 

enlarly of the fifth; but the Queſtion is, whether there be 

' Words enough to ſhew his Intent was to paſs the fifth Meſ- 

ſunge to his Wife; for if that appear to be his Intent, it 

ought to go to her. If he at firſt had deviſed her all his E- 

ite, this houſe would have paſs'd to her; but compare this 

Clauſe to the ſubſequent Words, and make her my Execu- 

trix, it ſhews his Intent was to grant her ſuch Eſtate 

as ſhe was capable of as Exccutrix, and that is only Perſonal 

Eſtate; fo the Senſe would be, And I gice my Wife all the Making one 

Orerplus of my Perſonal Eftate, and make her my Execu- — _ 

trix: If he had faid I make ay Wife my Executrix, and — of 

gice her the Ocerplus of my Eftate; that would only give the Eitae, 

her Perſonal Eſtate or Chattel; and will it not -be the ſame * 

Thing to invert the Sentence? Again, to conſider this faae. 

Clauſe as it ſtands with the precedent Words, there is a De- 

viſe of the fourth Meſſuage to her and her Heirs, paying 

his Legacies, Gc. And if ſhe does not provide for Payment 

of them, that it ſhall be lawful for the Legatee to 

{ell it; and all the Overplus, &c. which may very well 

be faristied by making a Deviſe of the Overplus of the Price 

of the Houſe, when fold by herſelf or Legatee; for if ſhe 

in her own Life-time had fold the Houſe, it would become 

a Chattel of an Inheritance; that is, the Overplus after pay- 

ing the Legacies, was what he intended her by theſe Words. 

For the Houſe being deviſed to her and her Heirs, and or- 

der'd to be fold for Payment of Legacies, the Overplus 

would perhaps in Equity be adjudged in her as Executrix; 

but by theſe Words, and this Conſtruction, ſhe would be a 

Reſiduary I egatee. So that if you couple it with the ſub- 

ſequent Words, ſhe has only the Overplus of his Chattel- 

Eſtate; if with the precedent, it will be the Overplus of 

the Purchaſe- Money of the fourth Houſe, when fold; and 

ſo by no means does extend to the fifth Houſe. 


7 M Porvell - 
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Porzel! : Uncertain Words in a Will muſt never be 
ſo far, as by them to dünherit the Heir at Law: Ard 
Words which tho there dhe Words which of themſelves would diſinher: 
of themielves * 1 : = . 4 | ert 
would difint.e. lien, vet it they come in Company with other Words, which 
rit an Heir at do fender their natural Import Tels forcible, they cught +0 
eee conti us favouribiy for the Heir. And the Cat. of 
which make IIc an end AU,, was upen this Reaſon; the Word, 
_ .cc, I gier all to u Bother, which might include what. 
OE ever ic had to give, either Chattel or Inheritance; yet be- 
his Benetie. CU it may be 4 perfonal or Chittel, or all real or Inhe- 
ritence, it was t- hen to be too looſe and general to dilinhe- 
rit an Fir at Low; ord therciore no Land did paſs. Ney 
48. A. ſcisd of Ziick- cre and // ite- Acre, deviſes beth 
to his Wite {or Lite; the Rem inder of Tlack- Acre to J. 5. 
in Fee, and leo ves the Fee ef Vite Acre undiſpoſed of, ard 
then ſid, ud I nate lle my Execntrix of my God: 
and Lond; the Inheritance did not paſs, tho' the Words, 
according to the Civil Law, would include it. 

An Inheritance yet wil paſs in a Will by the Words 
all my Hate; yet they are very general, and Co take in 
a Perſonal Eſtate, or a Real Eſtate, or both together; and 
therefore, when the Words all my Efate are in a Will, they 
are always let to be govern'd by ſome other Words in tte 

Will. And therefore in the Caſe of Zorſoz and Kcrman, a 
Deviſe of all his Eſtate, paying Debts and Legacies, and 
he was found to owe Debts beyond his Aﬀets ; the Inheri- 
tance was adjudged to paſs. A Man, among all other 
Things, deviſes his Perſonal Eſtate; his Inheritance docs not 
paſs. 1 Mod. 100. 3 Keb. 140, 145. One deviſed all his Te- 
nant Right in Dale; if he had no other Freehold in Dale 
it ſhall paſs; ſecs not. Vide 3 Mod. 45. Reeves v. Winnng- 
ton. I hear J. S. is enquiring after my Death, but I 
am reſolzcd to leave kim nothing but whas bis Father left 
him, but I leave all my Eftate to my Mie; there the Wife 
took all the Real Eſtate, and the Reaſon was, becauſe of 
the other Words, which ſhew he meant to exclude the 
Heir at Law. Mich. 32 Car. 2. Ro. 473. A. had Frechold 
and Copyhold Land, and makes his Will in theſe Words; J 
give all my Fifate, tobat kind ſoever, not before mentioned by 
me, to my Il ife, whom I make my Executrix ; and it was held 
the Copyhold Land did paſs, not by Force of the Words alone, 
but becauſe it appear d that he had made a Surrender of the 
Copyhold Eſtate before to the Uſe of his Will. But here is 
nothing to help the Words here; for 1, Here is a Deviſe of 
his other Houſes by particular Words, two of them he gave * | 
2 | | 027 


carried 


Noy 48. 
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car Lite, with Remainder over; the third to her and her Heirs ; 
the tourth for her and her Heirs conditionally, and all by ex- 
pred Words. And it is hard to ſay, that if he deſign d her 
tho Heth Honſe, that he would attempt to paſs it by theſe 
general Words, more than he did the former Houſes; eſpe- 
au to make fuch Conſtruction to difinherit an Heir at 
IV. | 
ag” i. What is meant by theſe Words, if the fifth Houſe 
does not paſs, it cannot be the Reſidue of his Perfonal E- 
tate, for he had not enough to pay his Legacies; and it is 


lain Part of them were not to be paid till after the Death of 


the Wite; for the Words are, That i“ ſhe in her Life-time 
did ant pay tham, then the Legatees might fell; and therefore 
the Words c:nnot be fatished by applying them to the Re- 
lidue of the How'e when fold, for it was not to be fold till 
after her Death; and to leave the Reſidue of a Thing not 


to be diſpoſed of till after her Death, at her Diſpoſal, ſeems 


unreaſonable. 

Auſev. It does not appear what Perſonal Eſtate he might 
have, tho ke made this cautionary Proviſion for fear he 
ſhould not have enough; and there might happen ſome Con- 
tingencies, for which wiſe Men do make Allowances in 
their D-tigns ; beſides it is plain he meant the Wife ſhould 


make Proviſion for the Payment of the Legacies in her 


Life-time, and then ſhe might ſell the Houſe in her Life, 
and then the Words would have a natural Operation, iz. 
to give her the Reſidue of the Value of the Houſe. And 
ſuppoſe neither of theſe Things were, ſhe might diſpoſe of it 
by her Will, like one Contingency of a Diſtribution, which 
none know till Diſtribution made. 
Necill contra: 1 agree the Words of a Will to diſinherit 
an Heir at Law, muſt be very plain and apparent in the 
Will; but fince Men may devife their Land, as well as paſs it 
by Decd executed, we ought to follow their Intent, and 
make it their Will and not ours. It is true an Heir at Law 
ſhall not be lightly diſinherited, and the Intent of the Teſta- 


tor is to be gather'd from the Words on the Face of the 


Will. But ſure the Words in Queſtion are very comprehen- 
live, (all the Overplus) which relates to ſomething before, 
of which it is an Overplus; and the Things gone before are 
a Real Eſtate of Inheritance : And if he had ſaid, all the 


Overplus of my Real Eſtate, the fifth Houſe would paſs 


by it; and theſe being ocrba relata are the ſame. 
Trezor, C. J. 1 agree with my two Brothers that ſpoke 
rſt, The Caics of this Kind in Books are each upon its 
own 


* — 
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_s ake an own particular Reaſon, and affect not this Caſe. Ang I Y 
. Inheritance feſs in Conſtruction of Wills, generally, the Words ny Eſtee 
pas under E. the Neſidue of my Eſtate, or the Ocerplus of in Fj | 


"ft de Words, muſt be very apparent, and neceflary to be drawe 
wy plain; from the Words of the Will, and Circumſtances of the Cat. 
28 For if the Words be indifferent to real and perſonal Eſtate, 


8 all gr by any Implication at all, but what is a neceſſary one. 


Heir 


: ficient to pay 
his Debts, c. and fo for the Neceſiity of performing his In- 
tent in Payment of them, it was held the Inheritance did 
paſs. 3 Keb. 45. upon the ſame Reaſon. 

Then, upon Conſideration of the Parts of this Will, there 
is no neceſſary Intent to be gathered from the ſeveral Parts 
of it to paſs this fifth Houſe. 1ff, It is plain the Teſtator 
was very particular in expreſſing what he would paſs in his 
Will, and leaves little Room for Conſtruction 5 he very par- 
ticularly and exprefly deviſes and limits the four Houſes, ard 

what Eſtates deviſces ſhall have in them; and that of a Sud- 
den he ſhould alter his Method of deviſing, and go about 
to give his Wife an Eſtate by general and doubtful Defcrip- 
tions, ſeems odd; and we will intend he remained contiit:.nt 
and agrecable to himſelf during the whole Will, and knew 
that what he did not give to the Wife would go to the 
Heir; and therefore had no Occaſion of ſaying any Thing of 

the fifth Houſe, or of him. 
And as to the Objection, that if theſe Words do not carry 
the fifth Houſe, they are of no Uſe; I own, if that were 
true, it were a weighty Objection ; but they are to be other- 
wiſe well ſatisfied; for the fourth Houſe is deviſed to her 
in Nature of a 'Truſt, liable to the Payment of Legacics ; 
and upon Default in her, Power is given to Legatees to ſell; 
ſo if theſe Words had not been put in, what ſhould become 
of the Overplus; it would be doubtful how that would be 
in Chancery, and there are Caſcs on both Sides; it was a Quc- 
ſtion, whether when Lands are given in Truſt, and Moncy :5 
raiſed by Sale of them, and there is an Overplus, whether 
that ſhall be a reſulting Uſe for the Heir at Law. or for 
the 'Truſtee. Fide Brown v. North, in Bridgmau's Time, 
it was a Queſtion again; and it was held the Truſtce = 
" Th | ave 


—_— — 
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b. ce it. So here being a Truſt in the Wife of the fourth 
ruſe for Payment of Legacies, it was not unnec:flary to 
explain that it was his Intent the Wife ſhould have the Sur- 
Iuſage or Overplus; which rightly ſignifies a Reſidue of 
bomeching before not diſpoſed of. And this Refidue, after 
Sale and Payment of Legacies, is an Overplus of his Eſtite; 
and where Words in a Will may be fatistied, without car- Where Word: 
rying an Eſtate from the Heir at Law, they (hall never be > 4-98 
conſtrued to diſinherit him ; for the Heir is not to be dilin- without ta- 
herited at all by any Implication, but ſuch as are neceflury, gs Eltate 
and without which the Words would be rejected as void, 3 
end of no Scnfe or Signification. And ſhe herfelf might dunberited. 
ſell in her Life-time, and then ſhe was to have the Refidue ; 

or if the Legatee ſold after her Death, her Executor ſhould 

have it in the Right of her, and not as 'Truſtce to bo ac- 

countable to any. Jud acc per Trevor, Powell & Blincocs. 


Wetherell verſus Clerkſon. 


As E for theſe Words, Jom are a Ihore, and a per- Words. 
jur d IV hore, per quod ſhe loſt her Marriage. After Ver- 5 5 

dict for Plaintiff it was moved in Arreſt of Judgment, that which ſhe loft 

ſhe had not laid in certain with whom ſhe had loſt her Mar- ber Marriage; 

riage; for the Words being not actionable, but in Reſpect my — 4 

of the ſpecial Loſs, therefore that ought to be ſhew'd in tonh, elfe il. 

certain, for it is iſſuable. And tho it was objected, that the 

Jury have found Loſs of Marriage, and then it muſt have 

appeared to them, and that could have been only with 

one; and Herley 8. was quoted for this; yet the Court held 

the Objection fatal ; for where the laying of particular Da- 

mage is the Giſt of the Action, it ought to be laid ſpecially 

and certainly, that the Defendant may have an Opportunity 

of traverling it; and there is no Cafe where the laying of Wherever lay- 

2 Damage is neceſſary to the Maintenance of the Dean“ 
ion, but it muſt be laid certainly; and the Opinion in neceity wo 

Ectley is long fince exploded; ſecus where the particular the Mainte- 

Damages are not the Giſt of the Adion, but only an Ag- Aden as 

gravation. Et Oger aihil capiat per Billam. mult be laid 


7 N Coke 


— 
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Coke verſus Heathcot. 


—＋ and Intereſt into Court, and ſtay Proceedin 


Counter- Bond. is any Pretence of a collateral Agreement. 


On Relief by Note; When one is relieved by Audita querela, he fal 

_—_ __ be reſtored to whatever he loſt by the 4 r | 

to all that was a Man has a Releaſe from the Plaintiff which he has not 

loſt. an Opportunity of pleading, and brings reaſonable Proof of 
it, the Court will relieve him upon Motion, and award a 
Superſedeas ot the Execution. And upon an Audita querels 
the Bail generally ought to be put in in Court. 


after Iſſue 


Canet mend One cannot amend after Iſſue joined and entered, much 
l  lefs after Verdict; and who diſcontinues muſt pay Colts, | 


Stedman verſus Robiſon. 


* 


Suit in in- L Alſe Judgment from a County Court, where Debt was 
ferior Court. I by Fafticies ; the Declaration was, that the Defendant 
i Ca was indebted to Plaintiff, within Juriſdiction of the Court, 
was within the for Goods fold and delivered, and becauſe it was not al- 

ment was reverſed; for if one be indebtcd to another he is 
ſo wherever he goes. Vide 1 Vent. 243. 


Cin verſus Thornborough. 


F 


Leet mr. FER Cur: One cannot be amerced in a Leet for a pri 
— vate Nuſance, but may for a publick. 
n 


| Roberts verſus Arthur. 
When there ER Cur: If upon pleading a Deed a Profert be made 


of it, it ſhall remain in Court all the Term, and no 
Mains in Court longer, if it be not controverted; but Letters of Admint- 


all the Term. ſtration ſhall not be kept in Court all the Term, * — 
s Par 


— 
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Adminiſtrator may have other Actions pending, and it would 
ä to him. Vide 36 H. 6. 30. And giving of 
Over is the Act of the Court, and therefore to be done 
* the Prothonotary in his Office, where now the Courſe is 
go ſuch Things as were done in Court, when the Plead- 
ings were Ore teuus, at the Bar, and an Attorney ought 

| not to do it. | 


| Worſenbolm verſus Manucaptors of Berks. In B.R. 


CT fac againſt Bail, who plead no Capias againſt the ca re- 
at.” Plaintiff replies and ſets forth a Capias 9882 
turnable coran Rege indefinitely; and upon Nul tiel record au ub 
produce one coram nobis apud Meſtu; and upon Demurrer, bis apud 
it was urged by $qzib and others, that here was a Vari- en =o. 
ance. Vide Dy. 153- 7 H. 4. If one plead an Outlawry at jane. 
Suit of 4. and produce one at Suit of B. it will be a fatal 
' Variance; for if it were aſcertained at whoſe Suit the Out- 
lawry was, the other might reply that it was reverſed; and 
a C:pias returnable coram Rege ubicunque, and coram Rege 
Ileftmonafſf, are diſtin& Species of Capias. If a Plea 
be held before nine Commiſhoners, and a Certiorari comes 
to remove the Record, and the Record certified be ſaid to 
be coram eight, it will be a material Variance; tho' it may be 
ſaid, if it were before nine, a fortiori it is held before eight; 
quod fuit conceſſum. And Holt C. J. ſaid, if a Capias be coram 
nobis ubicunque craft Animarum for the Purpoſe, and before 
that Day the 'Term is adjourned to Oxford, by that Capias 
the Parties have a Day at Oxford; but if in that Caſe it were 
coram nobis apud TWeffmonaff, the Parties indeed would have 
a Day at O:xford by the Writ of Adjournment, but not upon 
the Capias ; and when a Writ is returnable at a common 
_ Day, it is always abicunque; but if the Court be at Veſtmin- vent 46. 
ſter at the Time of iſſuing the Writ, and it be made re- 
turnable coram Rege at a Day certain, it muſt be intended 
at Meſtminſter. But per Cur: This is no material Variance ; Vide 1 Vent. 
and they compared it to the Caſe in Hob. 54, 55. where a 233. 234 
Capias was pleaded, which being without Addition is to be 55 
underſtood of an original Capias, and an Alias Capias pro- 
duced, and it was held it did maintain the Plea. 7elo. 46. 
2 Cro. 32. Caſe for malicious Proſecution, upon an Indict- 
ment coram ſuch and ſuch Juſtices of Peace, Nec non ad di- 
cerſas feloniat, c. and in the Indictment they were ſtiled 
only Juſtices of the Peace; and yet it was held well, being 
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the ſame in Subſtance; ſo here; and the Difference between 

a material and ſubſtantial Variance, and what is not mate. 

A Record ta- rial; as in the Cate of a Record before nine, and a Recos 
ken before . ; i 3 ord 
nine, one re- before eight removed, the Variance is material; for that 
turned befure it was before nine is the Deſcription of it, which does not 
eight dan agree with a Record before eight; of the other Hand cid 
ange. Br. Fail. of Record, f.—. In an Aſſiae the Tenant plerdeg 
a Recovery againſt 75 and produced a Record of a Reco. 

very againtt J. and his Wife, and judged good. And Ju 


pro Quer. 


Beech verſus Tyre vors. 


„ tion was, that the Defendant perſonaliter conflity' 
2 coram Rege in Cancellaria cognovit ſe deberi in ſuch a Sum; 
and Broderick excepted, that here were no obligatory Words; 
ſecus if it were debere. But per Cur: 'Tho' it might be 
better fo, yet debeor is ſaid paſhvely ; and the Word Deheo 
is not neceſſary to make a Debt, for teneri or obligars would 
do. And there is no ſuch Word in true Latin as Indebi- 
zatns ; yet it has now obtain d in Law; and Plaintiff had 
Judgment. . 
Note ; Holt asked the Counſel for Plaintiff if Debt were 
brought in the Common Pleas upon a Recognizance in Chan- 
cery, and the Defendant craved Oyer thereof, what muſt be 
done ? For if Covenants be, and Bond for Performance, in 
Debt thereupon the Defendant's Way is to produce his Part. 
Vide 1 Sar. : i Sh | 


At Niſi prius coram Holt. 


[ILaintiff in Caſe declared of an Agreement made be- 

" tween him and the Defendant, that the Defendant 
would let him have the Uſe of twelve Acres of 'Turnips 
for ſuch a 'Time, for his Sheep; and the Evidence was, 
that he would let him have twelve Acres of Turnips. And 
per Holt ; It maintain'd the Declaration; for the Land did 
not paſs, as it would by Grant of ſo many Acres of Paſture; 

| but it is like granting ſo many Acres of Corn, whereby the 
Corn only would paſs. | 


_— 
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Dominus Rex verſus Norſenholm && Weeks. 


HEY being indicted, one of them removed it by Cer- Indifment 2 
tiorari, entering into a Recognizance to carry it down Br ame 
: | ; ' | : of them re- 
to Trial. And it was refoived, that the Indi&:nent was moved it by 
removed quoad both; and that the Defendant who removed Certirari, it 
it faves his Recognizance, by trying it as to himſelf; for . 
that the Acquittal of one is not an Acquittal of the other, 
nor cice cer/a; neither can it be exacted of him to enter in- 
to a Recognizance to try againſt both. And that notwith- 
ſteinding the other Defendant had appeared below, and now 
by the Removal is put without Day; wherefore if he do 
not come in above grat if, Proceſs ot Outlawry ſhall go a- 
gainſt him; and for this Cauſe it was, that before the Sta- 
tute, the Courſe was to grant no Certiorari to remove In- 
dictments from London or Middleſex, without the Defen- 
dant gave Bail to try it. And the Chief Juſtice ſaid, it is Certiarar: is 
always indorſed on the Back of the Certiorari, at whoſe Re- inderſed at 
ws od. "OE ws whoſe Reque# 
queſt it is granted ; for tho it be the King's Command, yet ;; ; 
it is at the Prayer of the Party; and the End of Certiorari's 
is to do Juſtice, and prevent Vexation and Oppreſſion. And 
if two be indicted jointly, and join in Plea, there ſhall go 
but one Veuire fac; ſecus if they ſever. _ 


Dominus Rex verſus Love. 
| | | Return to a 
O a Mandamus to ſwear him Common-Couneil Man hr na 
1 for the Town of Cambridge, it was returned, that he Common. 
had not taken the Oaths according to 23 Car. 2. And good 8 
per Cur, after Arguments. pg OY _ 1 4 
The Principal died before the Return of the ſecond Sci” vide o. 130. 
fac” againſt the Bail, and after a Capias return'd againſt the Principal died 
Principal. And it was urged, that fince the Bail would have — > bx" 
been difcharged by rendering the Principal at any Time before cond Sci fa 
the ſecond Sci fac” returned, and that they are now deprived 2 * 
of that Advantage by the Act of God, it were but reaſonable 
to diſcharge them. But per Cur”: It cannot be; for it is In- 
dulgence to allow a Render after a Cupias return'd in Diſ- 
charge of them; and their Recognizance is forfeited upon 
the Capias return'd againſt the Principal ; and the Court 
will only diſcharge the Bail after, where they render, but 
8 70 not 


Ante p. 112, 
236. 
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Death of the not where they cannot; but the Death or the Party before a 
A Capias return d, had been a good Plea to the Sci. Ea. and 


Capias a good fo was the Rule. 

Plea to the 

Scire Factas. 5 . . . | . , : 

Per Cur”: A Plaintiff in Error cannot move to quaſh hi 

2 . : : : . 18 

— 1 gn Writ of Error before Error aſſign d. | 

quaſh'd before 

Error afſign'd. 


At Niſi prius coram Fit. 


| APerfon,who JN Cafe for Money received to the Plaintiff's Uſe, it ap. 
hadcom- I pear'd on Evidence that the Defendant had indicted tie 
— Phintiff for regrating Wool; and after compounded the 
an Offence of Matter with him for a Sum of Money, for which Money 
a publics N= this Action was now brought by the Plaintiff. And J 
was ſo angty with the Parties for compounding an Indig- 
ment of a publick Nature, that he had the Plaintiff non- 
ſuited, and fined the Defendant ; but he faid if it were an 
Indictment for a private Wrong they might do it. 


The Remedy Per enndem : The proper Remedy againſt a Factor, acting 

againit Factor 15 ſuch, is Account; but if he converts, Trover will lie 

6 count, againſt him. 4. finds Goods of B. and refuſes to deliver 

verts, Trover them to him, his Remedy is Trover; and if C. happens to 

lies. get them, 4. may maintain Trover againſt him, but he 
ſhall have but one Satisfaction; but after J. has recovered 
againſt B. B. may maintain Trover againſt C. 


Per eundem : The Confeſſion of the Party is Evidence, 
but the worſe Sort of Evidence. * — 


Phyſicians nt Per eundem. Since the Statute of H. S. of Confirmation 
ro praiſe in of the Charter of the College of Phyſicians, none can prac- 
ſeven Mites tiſe Phyſick in London, or within feven Miles round it, 
round, with- without a Licenſe from the College; and the Exception 
de College; therein does not qualify the prohibitory Clauſe in it, but 
any where elſe only orders that in all Parts of Exgland a Practiſer of Phy- 
mult bez „ fick muſt either have a Licenſe from the College, or be a 
he Licence, Graduate in either of the Univerſities ; and that, he ſaid, was 
Ante p. 386, the Scope of the Statute in few Words. And per lu, If an 
7. Action be brought upon Act of Parliament, and it be ſet 
forth to have been held by Prorogation, when it was by Ad- 
journment, it will be fatal; and before the Time of H. 6. 
Acts of Parliament were by Way of Petition and Anſwer. 


. ” , 


* 
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A Woman, whoſe Husband had left her about twelve A feparate 
Years before, had carried on a Trade in her own Name as a e dere 
Widow, and gave Receipts in her own Name; being ſued for Pebrcontract 
Debt contracted in the Courſe of her Trade, gave Cover- e in the Way 
ture in Evidence, and gave Evidence of her Husband's ha- % 1 
ving been lately alive in Ireland; and my I ord directed the bandbe living. 
Jury to find for the Defendant, and fo they did. 


Per Cnſtod figilf in CancelP: This Court will never Equity will 
help a defective Conveyance, without Conlideration ; as if a SRI . Su 

Man voluntarily makes a Conveyance to another of his F- veyance, if 

ſtate, and it proves defective; ſecus if it be for Money, Mar- without Con- 

nige, Jointure, Gc. And whereas Pratt at the Bar affrmed 

that Equity would compel an Execution of a Truſt de- 

clared expreſly, tho without Confideration ; my Lord an- 

ſwer d, I do not think fo truly. 


Per Clrk, Maſter of the Office: If there be a viſible At- 
torney, à leaving a Declaration in the Office not ſufficicnt ; 
ſecus it is good. 


Ezres moved to quaſh an Indictment for taking away 
Goods of 4. to the Value of ten Pound in Money number d; 
and the Exception was for the Incertainty of what is meant 
by the Word Pound, whether Pound Weight, or Pound Srerl. 
But per Cur, Pound of Money is of known Signification in 
Law, and the Term uſed in all Originals, Præci pe A. gi 
reddat B. cent. ib. And fo are the Concluſions of Writs and 
Gut ad damm cent. lib. &c. and he took nothing by his 
lotion. 1 55 


Vincent verſus Preſtan. 


Laintiff declared on two ſeveral Promiſes of fifty-five When a Plea 
1 Pounds: Defendant pleads that gzoad the firſt fifty- five n 
Pounds Plaintiff act ionem habere non debet, becauſe there was __ 
but one fifty- five Pounds due at the Time of ſeveral Promiſes ; what that re- 
and that the ſeveral Promiſes were for that one bfty-tive — 
Pounds, and that after the ſeveral Promiſes he paid the ſaid extended fur 
ifty-five Pounds; and concludes in Bar of the Action gene- ther. 
rally. And per Cur', If you had ſaid thus, that 4*7io non, 
Cc. without the (quoad) it had been well; but here you 
lay your Plea to the firlt fifty- ve Pounds by the quad, and 

0 


—— 
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tho your Concluſion be general, yet it ſhall not enlarge the 
Plea, which is reſtrained in its Beginning. And if Treſpafs 
be brought for Aſſault, Battery and Wounding, it would 
not ſuffice to anſwer the Wounding ; for the one may be 
without the other, gig. the Battery without the Wounding: 
And they all agreed, that when one begins his Plea with a 
quoad, he thereby reſtrains it to what the quoad refers to: 
and tho' the Matter of the Plea be ſuch as would g to 
the whole, and the Concluſion be general, yet it ſhall not 
go beyond the Matter to which the qzoad refers. 


Cole verius Acorn. 


If Sheriff le. IN Debt againſt a Sheriff, the Plaintiff declared upon a 
2 Judgment obtained againſt J. S. and had ſued out a Fi. 
and returns Fa. and delivered it to the Defendant, who oirtute thereof 
Fieri Pe, had levied the Money: The Defendant pleads nibil debet, 
—_ and adjudged a good Plea. And this Difference was taken, 

that where the Writ has not been returned, the Plea is good, 


| becauſe it is Matter of Fact whether he has levied the 
Money or not; ſecus where the Writ is returned Heri 


Dominus Rex verſus Emmery. 
Perſon acquit- |} Efcndant having been acquitted upon an Information 
ina wr moved for Coſts, and had them; and the Difference is, 


| Colts. where the Judge, who tries the Cauſe, certifies probable 
Cauſe of Proſecution, and where not. 


Peters verſus Benning. 


hy ard Writ of Error ad proximam Sefſionem in Parliament, 
282 and before that Time the Parliament by Proclamation 
menti, 


bete tar was diflolved, and Day fixed for the meeting of a new one; 
Time it was and upon Motion the Queſtion was, whether this Writ were 
_ 4 a Superſedeas of Execution, or even could be a Warrant to 
the Meeting ſend up the Record to the new Parliament, there being no 
of a new one, Term intervening between the Return of the Writ and the 


— n. Time fix d for the Parliament's Meeting. And 1/f, It aa 


whether a Sager ſidtas of Execution, Per Holt : The Record is not removed. 


agreed 


CY 


— 


— 
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agreed on that the Court can take no Notice of any extra- 
judicial Determination or Order of the Lords. And per 
Holt, It an Impeachment be in one Parliament, and ſome * Proceedings 
Proccedings thereon, and then the Parliament is diſſolved, robe bone 
and a new one call'd, there may be a Continuance upon the and Parlia- 
Impeachment; and he quoted the Cafe of James and Bertly, ment be dif 
Paſch. 5 V. & M. where a Writ of Error was teſted the ed in z. 
fourth of Mar, returnable the ninetcenth of November fol- nother Par- 
lowing, to which Time the Parliament was 2*— 
that a whole Term intervened; and he ſaid it was his O- If Term inter- 
pinion they might ſue out Execution notwithſtanding that 5 — 
Writ. And he remembred to have known it Ruled in Keeling Execution 
and Hale's Time, that a Writ of Error was no Superſedeas, Vg. fred: 
after a Prorogation, if a Term intervened. Vide 3 Keb. zu, woo. 
416. 1 Vent. 266. And the Caſe in 2 Cra. 341. was faid to » Mod. 106. 
be in Point, that a Writ of Error, and all the Proceedings * Sid. 44.45. 
' thereon, are determin'd by the Diſſolution of a Parliament. 
Vide Lane 57. 1 H. 7. 19, 20. pl. 50. Br. Err. pl. 25. That 
Plaintiff in Error is not bailable in Parliament tor two 
Reaſons; one, That if the Judgment ſhould be affirmed, 
could not award Execution on the Recognizance. 2dly, 

If the Parliament ſhould be diſſolved before any Thing done, 
all Matter depending before the Parliament would be there- 
by determin'd. Likewiſe a Tranſeript of the Record, and vide Dy. ;75: 

not the very Record itſelf, is before the Lords upon 23 
Writ of Error; and in that it differs from a Writ of Error Record is only 
from Ireland, or from the C. B. into this Court, where before the 
in the one Caſe the Execution is to be awarded here, but —_— 
in the other Caſe it is not ſo for the Neceſſity of the Thing, 
becauſe the King's Writ runs not into Jreland ; the Courſe is 2 — 2 
to ſend a Mandate to the C. J. of Treland to grant Exccu- 1 Palau 
tion. Jide Jo. 66. That Diſſolution determines Error Ante p. 225. 
actually depending. Ray. 5. That a Prorogation, and a 
whole Term intervening, is a Superſedeas of a Writ of 
Error in Parliament; and fo of a Diſſolution, tho the Er- 
rors had been affign'd. If before the Tranſcript be left above, 
the Parliament was diſſolved, the Writ was no Szperſedeas _ 
of Execution; but if it had been left above, the Diſſolution 4 
would be a Syperſedeas of it; but the Writ of Error would in che Lords, 
not be diſcontinued, there being a Day certain for the aud there be a 
meeting of a new Parliament, by the very Act of Diſſolution. oy ” 
It may be a Queſtion, if a Writ of Error ad proximumn deas, but the 
Parliam, when a Parliament is to meet at a Day certain, Wt 4 
de a Superſedeas, tho a Term does not interpoſe between timed. 
the Telte of the Writ and the Time fixed for the mect- _ 1 Vent. 
72 ing? 


King's 
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by 


of Prorogation, the Writ of Error was returnable ad 


H 


Commitment 
| — Taxes, in order to war againſt Fance; and being order d into 


ing of the Parliament by the Diſſolution of the former Par. 
liament ; but the Chief Juſtice faid, that as the preſent Caſe 
was, the Writ in Queſtion could not be an Authority to 
carry up the Record, neither could the Lords be legal! 
eſs d of it by Virtue of that Writ. And he ſaid in Caf. 


Parliamentæm; but in Caſe of Adjournment it was 4 
ſent” Seſſion. And after all here the Court left them to 


do what they could by Law. 


Paulbill verſus Potvell. 


E was one of the ſive Kentiſh Petitioners, who petiti- | 
on'd the Commons in an infolent Manner to grant 


lament be Cuſtody of their Serjeant, he now brought an Action of the 
_ . Caſe againſt him for not ſhewing him a Copy of his 


Act. 


ing and Committing, 


Commitment within ſix Hours after, according to the Hab. 
Corp. A&; and upon Motion in the Caſe, Holt ſaid that one 
may upon this Act plead zibil debet, and give the ſpecial 
Matter in Evidence in Debt upon this Statute; and he ſaid 
the Commons never commit but by Vote, or a Warrant 
under the Speakers Hand. And wh the Hab. Corp. Act 
extended to Commitment by either Houſe of Parliament, 
would be examin d hereafter: And he ſaid one may appre- 
hend without a Warrant, but not commit without a War- 
rant in Writing; and the Difference is between Apprehend- 
that the one is in order to the other, 
that is, the Apprehending is in order to carry before a Ma- 
giſtrate who has Power to commit. 


Waldegrave's Caſe. 


And this Declaration, as deliver'd, could not be taken notice 


of without breaking of the Sabbath till Trin. Term 5 


4 


— n 3 
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hat by the Statute of 32 H. 8. c. 21. begins on Monday; 
kept on the Monday. And per lay, If an Arreſt of a Per- 
fon, that skulks all the reſt of the Week, be void on Sum- 
day, a fortiori this will be; but Gould et Powis dubitabant. 


Per Holt at Niſi prins: In Debt upon a Bond u 
of Non eft faltuu, if Plaintiff prove the Wi 


ſons beyond 
es dead, ge admined 


beyond Sea, or that he has made ſtrict Enqui after them, tobe proved. 
— cannot hear of them, he ſhall be ith b prove their * P. 521, 


And he, with Indignation, ask'd why Actions are not Juſticescannot 


brought againſt Juſtices of Peace, who order People to be 
_ in Bridewell, without Oath made before them, or 
Power to convict. 

In Affumpfit for Money received to the Plaintiff's Uſe, 
the Queſtion at the Trial was, who was the rightful Ye 
man of the Black-Rod? and it was ſaid he was an 
under the Uſher of the Black-Rod, and in Nature 
puty to him, and therefore to be nominated by him 
it was compared to the Caſe of Sheriff, who alone 
make his own Under-Sheriff. It was agreed, that the 
himſelf is created by the King, and is a Patent 
der the Garter Seal; and fo is the Clerk of the Lords. 
per Holt, If the King grants 


* 
* 


DE 


Oath made, 


L 


D E 
Term. Sanct. Hill 
Anno 13 W. III. in BR 


— — 


Ballard verſus Cerard. 


e HE Regiſtrer of a Spiritual Court libell'd ther 
— for certain Fees belonging to his Office, as for a 
Court for the Groat for every Oath adminiſter d, and other ſmall 

- "op Fees accruing to him in the Exerciſe of his Of- 


| fice; and Proceedings carried to an Excommunication; and 
Prohibition moved for, upon Suggeſtion that the Office of a 
Regiſtrer is a 'Temporal Office, and by Conſequence Matters 
concerning the Fees thereof were only conufable at Common 
Law. And tho it was objected to be tor Fees accruing for the 
neceflary Exerciſe of his Office in Court, which Fees were his 
ſole Recompence ; and fo ſmall from every particular Per- 
fon, that to put him to an Action at Law, would be in 
effect to deprive him of them intirely : And ſome of them 
may be ſuch, for which there may be no Remedy at Law, 
as in caſe of the Box Money of this Court, or the Fees of a 
Door-keeper ; and as to the Quantum of them, they are af 
ſeſsd by Court; and any Court, ancient or new, that have. 
may aſcertain Fees to them, and all thoſe 
that the Court ſhall be concluded ; and yet 
thoſe Fees may be ſo ſmall from each Perſon, that it may 
not be worth while to bring an Action at Law for them; 
and it was ſaid, if one refuſe to pay the Fee of the Door- 
keeper, the Court would commit him, and that was the 
only Remedy. Holt contra: As to your Caſe of the Box 


Money, he ſhall not have the Rule if he does not pay for 
the Box; and we cannot juſtify Committing one for not pay 
ing of Fees, and ſure there muſt be an original legal Re- 
y, if there be Right; and ſure the Office of Regiſtrer or 


4 Arch- 


— 
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Archdeacon is 2 Freehold, for which an Aſſiſe will lie; and 

if ſo, a Denial of the reaſonable and uſual Fees thereof 

will be a Diſſeiſin of his Office. And no Court has a Power No Court has 

of ſettling the Fees of its Officers, ſo as to conclude the Power to fix 

Subject ; but thus far they may go, as to judge what are — 

reaſonable Fees; and in a Quantum mernit by the Officer 

for ſuch Fees, the Judge's aflefſing them reaſonable may be 

good, but not concluſive Evidence to a Jury; and fo of the 

Table of the uſual Fees of a Court not newly erected ; and 

after it is once found reaſonable by a Jury, then it ma 

become concluſive Evidence; and fo it has been adjud 

15 Car. 2. between Beal and Prior; for the Fees of the 

| Regiſtrer of the Office of Inſurance ; vide Hard. —. How- Vide 1 Vent. 

ever he thought it very 8 for a Prohibition to have it 6. 
ſettled judicially. And he faid, he would never grant a No Ine. 

Mandamns to ſwear the Regiſtrer of Spiritual Court, or an te fwear 

Official, but would put them to an Afiſe. And he ſaid, it 1 Var 1 

were very unreaſonable to ſuffer the Spiritual Judge to de- 5 

termine the Right of Lay Perſons; and he had known an 1 Vent. 164. 

Official obtain a Prohibition when they would ſue him in 

Order to a Deprivation below, tho contrary to the Caſe of 

Sutton 's Hoſpital; and none could be concluded, as to a Tem- 

poral Right, by the Opinion of the Spiritual Court; and 

— a Prohibition awarded. - | 


Per Holt The Feme Covert ſeal and deliver a Deed, Peng may 
yet ſhe may plead Nos eft factum, and give Coverture in Nn N of 


Evidence. 


Bill of Exceptions is no Su erſedeas of a Judgment ; but Bit or 
the Way is to bring Writ of = and 22 the Eicep. tis no fe 
tions for Error. — 


Defendant ſhall have no Coſts 
Demurrer in Abatement. 


upon Judgment for him in monk 1953 


In Eje&tment, if there be no Tenant in Poſſeſſion to be 
ſerved with Declaration, the Plaintiff muſt go the old Way 
of ſigning Declaration on the Premiſſes. | 


7Q 
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Femvick verſus Lady Groſvener. 


Prohibition TE libell'd againſt her in the Spiritual Court f. 
7 habitation, claiming a Marriage with her; and Probe 


babitation bition moved for, upon Suggeſtion that the Citati 
with a *® to anſwer out of the Dioceſe, it being to Ecclekaſtieal Co” 
the very Day of Peculiar of JVeſtminfler, whereas ſhe lived in Chefter ; but 
lived in the jt appearing by Affidavit, that ſhe dwell'd for a conſiderable 
— Time in London Dioceſe, and even to the very Day of the 
Citation our Citation, which was ſerved upon her juſt as ſhe was going 
of the Div. away; the Court would not grant a Prohibition, 
Appearancein Per Holt : In Inferior Courts the Courſe is to inforce an 
InferiorCourts Appearance by Diſtreſs, and that ought to be reaſonable; and 
cd by reafon- if a Reſcous be made to a reaſonable Diſtreſs, the Steward 
| able Diſtre6s. may impoſe a Fine for it. And it would be two much to 
— — diſtrain Goods to the Value of the Debt demanded. And the 
ing 2 Officer cannot juſtify the Breaking an Houſe to take ſuch Di- 
for fuck Di- ſtreſs. And tho Inferior Court may grant other Proceſs out 
olf Court, yet cannot they grant an Attachment on Con- 


tempt but in Court. 


Judge of . Per eundem: A Judge of Niſi prius, upon Trial of a 
Ln Wir Writ of Enquiry, is only an Affiſtant to the Sheriff, and has 
of Enquiry. no judicial Power; and if the Parties come to any Agree- 
ment, there the Way to make it effectual is to bring it to 
him to ſign, and after move 
of Court. 


i 


above to have it made a Rule 


one make a Leaſe at Will from Year to 
arty may determine it at Pleaſure, at the Loſs 


Leaſe at Will 
may be deter- 


Year, as long as both Parties ſhall pleaſe, this is a Leaſe for 
one Year abſolutely ; and if Leſſee continues on the firſt Day 
of the ſecond Year, he is bound for another Year; ſo is the 
Leſſor, if he has not warn d him away before the Beginning 
of the ſecond Year. And a Leaſe for three Years to com- 
mence in futuro, by parol, is not warranted by the Statutcs 


of Frauds and 


4 | | Inzran 
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Ingram verſus Fot. 


BT upon a Bond againſt an Adminiſtrator, who pleads Ia pleadivg 
= nN in ſuch a Sum entered into 6 
his Inteſtate at ſuch a Day, for the Appearance of J. S. mutt be f. 
ſuch a Day in ſuch a Court, and that the faid J. S. did not" 
appear, whereby the Recognizance was forfeited, and that 
his Inteſtate was indebted by Bond to Mary M. in ſuch a 
Sum, who in Hill. Term aun. Gc. ſued the Defendant, and 
obtained a Judgment againſt him in this Court, and that 
he had not Aſſets beyond what would fatisfy the ſaid two 
Sums tempore exhibitionis bills pred' Mariæ præditt aut un- 
i to which the Plaintiff demurs. 
nd two Exceptions were. 1/}, That it appeared the Plain- 
tiff's Suit was commenced in Mich. Term, before the Exhi- 
biting of the Bill of the ſaid Aar; and the Defendant does 
not deny his having of other Ailets than which he might 
have waſted by Hill. Term. 
To this it was offered for Anſwer, that there was no ex- 
preſs Mention made of any Bill exhibited by 1ary, but only 
Oned eum implacitaſſet ; and tho that being in Debt in the 
King's Bench, it muſt neceſſarily be by Bill; and tho the 
Words Marie pred would tie it up to Mary's Suit in Hill. 
Term, yet ſince there was no Bill of Marys mentioned be- 
fore expreſly, the Words would be rejected; and then it 
would be tempore exhibitionis Bille, and that muſt be the 
Plaintiff's Bill. But it was anſwered and reſolved, that in 
Truth it could not refer to Mary's Bill, for no fuch Bill was 
mentioned before; and then it was worſe, for it referr'd to 
nothing; and then no Time is fixed when the Defendant 
bad no other Aﬀets. And this Diverſity was put by Bro- Mes: When 
zberick, when a Thing ſhall be rejected for Repugnancy, and m make 
when not ; when ſubſequent Words make a Thing, well ex- Thing 
plain d and perfect before, Nonſenſe, there ſuch Words ſhall faid before 
rather be rejected, than that what was well before ſhould be e bed! 
made Nonſenſe; but where by the ſubſequent Words the but where on- 
Thing is made good Senſe, but altered in its Nature from I aber the 
what it was before, they ſhall not be rejected. _ 
The ſecond Exception was, that by the Statute of 4 & 5 
IF. & Al. All Recognizances are pardoned, except ſuch as 
were before aſſigned to the Lord Almoner, and this being a 
general Act of Pardon, and concerning the King's Revenues, 
tuerefore the Court will take judicial Notice of it; and be 
| 8 
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being a General Pardon of all Recognizunces, this 
zance is thereby to be judged pardoned prizza facie, if it 
be not ſhewn to be within the Exception; and that i; t 
be done by them that would take Advantage of it. And 0 
it ſhould be ſaid, that the Recognizances aſſigned to the Lord 
Almoner, being excepted, were not pardoned even pro in- 
anti; as in Caſe of Proviſo, and then the Plaintif, being 
the Party to take Advantage of the Statute, ought to ſlew 
it: This Diverſity was taken by Brotherick upon that Rule 
that he, that will take Advantage of an Act of Parliament 
with an Exception, muſt ſhew himſelf out of the Excertion 
©iz. if the Exceptions be of Perſons, the Rule holds; Ag 
cauſe the Court, upon reading of the Statute, cannot know 
whether he be the Perfon excepted or not; and therefore 
the Party, who knows himſelf beſt in that Caſe, niuſt ſhew 
himſelf out of the Exception; and it is an Advantage given 

by the Statute to ſuch as are not diſabled to take it by the 
Exception ; but if the Exception be of Offences, of which 
the Court may be inform'd by reading the Statute, he that 
pleads the Statute need not ſay, that it is an Offence not 
excepted; and for this he quoted Ney 99. More 619. And he 
urged the Opinion of Poph. 9 :. where, upon Conſideration of 
the Statute of 31 El. c.—. all Jeſuits are ordered to leave 
the Kingdom, on Pain of High Treaſon, by ſuch a Day, 
except they are retarded by Streſs of Weather; it was held, 
the better Way of framing an Indictment thereon would be to 
do it generally, and let the Defendant bring himſelf within 


Recoęni- 


dme Proviſo, it being for his Advantage. Fide alſo the Caſe 


in More 303. Outlawry pleaded to Debt; Replication of 31ſt 
of the Queen of General Pardon; and &i fac'; and return- 
ed, that the Plaintiff, at whoſe Suit the Outlawry was, was 
dead, and that Judgment was quod eat inde fine die; and yet 
there were Exceptions in that Statute, and the Plaintiff did 
not ſhew himſelf out of them; fo there is not that Strict- 
neſs required in pleading an Act of Parliament upon a colla- 
teral Matter, as when it is directly pleaded againſt the King. 
But per Holt: That Plea depended upon the Validity of the 
Judgment in the Sci fac, which tho it were erroneous, yet 
was well while it ſtood. 

' 'To this it was anſwered, that Acts of Pardon are in the 
Nature of the King's Grant to the Subject, and therefore not 
to be taken Notice of, except they be pleaded ; and there 
are Abundance of Authorities, that he that is to take an 
Advantage of an Act muſt ſhew himſelf out of the Excep- 
tion of it; and here it is the Plaintiff that is to — 

4 | 
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tage of the Statute. J ide 3 Inft. 234. ſettles the Law in 
thus Caſe; for if the Act be a general Act of Pardon abfo- 
Jute, and without Exception, the Judges ex officio mult take 
Notice of it; but if it has any Exception or Qualification 
eiter of Perſons or Offences, he that would take Advantage 
of it mult plead it, or elſe the Judges can take no Notice of it. 

Volt If a Man be indifted of Murder or Felony, he If a Man be 
may plead Not guilty, and give a Pardon in Evidence ; but * . 
if he have Occaſion to plead a Pardon in Bar of any colla- loay, ds amy 
teral Matter, there he ſhall not plead to Iſſue, and give the Pead Nor 
Pardon in Evidence; as if a Sci fac were brought upon a Re- * in 
cognizance, there you mult plead the Pardon. And he agreed, Evidence. 
that if the Act had directed that no Proceſs ſhould iſſue upon But is reſpect 
Recognizances pardoned by this Statute, a Sci” fac could not & collateral = 
| be made out upon this Recognizance, without fuggeſting that ur be © 

it was excepted. And he ſaid, they could not take Notice of in Evidence, - 
a general Act of Pardon with Exception judicially, without u muſt be 
its being pleaded ſpecially, if the Act it ſelf did not expreſly H 
ordain it. And he agreed there were many Authoritics, that 1 © 4 
he that pleads an Act of Pardon ſhould ſhew that he was Cannot take 
not within the Exception of the Act; which oide 3 Inf. 1 * 
234. Yet he could not think it neceſſary to q , if the very — 
Purview of the Act be not qualified and ained; for if without Plead 
there be firſt general Words of Pardon, after comes a Vile (% 
Prociſo or Exception, the natural Way is to plead the Par- 449. 255 
don generally, and then the King's Attorney, upon View of 26H. 8. 7. 
the Pardon fo entered on Record in the Plea, to ſhew that __ 

the Party is within the Exception. And whereas it is ur- V* r Vent. 

| ged that this Act concerns the King's Revenues, therefore it, 
is a general Law; the Difference per ly is, when an Act! er Hit: The 3 
concerns the King's Revenues, for the King's Advantage it wad 4wag 
is general, and judicial Notice to be taken Notice of it ; don generally, 
ſecus where it concerns it in Order to a Diminution there- —4 Ne 
of to the Advantge of particular Perſons. And an Act of Auomey C 
Parliament may be gencral in Part, and particular in other aral ſhould 

Part. And when an Executor plcads a Recognizance, he js within it. 
muſt ſet it forth to the Cour, that Court may fee whe- Caustwilltke 
ther it be to be performed or not; but if it be a D-bt, they Notice of an 


fer; but if it be in an Inferior Court, they muſt give it Ju- be tothe If- 


55 — and ſay that taliter proceſſum fuit, &c. And here . A 
e Plaintiff had Judgment upon the firſt Exception. Diminution of 
If Executor — 


mi 5 


E. 2 


2 
p 
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Bail-Bond. % One cannot ſtay Proceedings upon Bail Bond til! 


other Bail put in and juſtified, it excepted againſt, 


Money not Per cxndem : It will be hard to let Money be brought: 
Cour ona ino Court upon a Quantum mernit, and thereby to put th. 
Dane ne. Plaintift to carry on his Suit at the Peril of Coſts; but tue 
2 burin Way is to confeſs the Employing, and that be deſerved but 
N ſo much, and to plead a Tender thercof, for then the Plain. 
ſe& the Quan. tift may reply that he deferved more, and fo come to life . 
but becauſe in moſt Declarations there are Opantem ne- 
3 Lev. 440. Pages Fey k 
rnits, even in an Indebitat, there it may be brought in 
upon the Indebitat Count, and that will affect the other 
and fo it was donc. N 


If Money be In my Lord Cornwallis's Caſe in Chancery, which was this: 
2 The ſaid Lord, upon his Intermarriage and Settlement of 
Term, it halt his Eftate, raiſed a Leaſe for Years to Truſtees for the rai- 
de diſcharged ſing of 6000 J. as he ſhould appoint ; 3oool. thereof to be 
8 at his own abſolute Diſpoſal, the other towards Proviſion for 
a Time for its his younger Children; he in his Life- time aſſigned the ſaid 
D 3000 J. to Truſtees, for a collateral Security of a Leaſe of 
ninety nine Years, which he made, and that the ſaid Truſt 

ſhould remain during the Term; he had one younger Child; 

he by Will taking Notice of the new Truſt for the 3oco /. 

orders the whole 6000 /. to be raifed within a Year after his 

Death; and 3oool. to be paid to his Executor, in Truſt for 
the ſaid Daughter, and bequeathed her the other 3000 J. 
A Money ſubject to the faid collateral 'Truſt. In this Cafe my Lord 


Uſe it was, ſo young that a ſpeedy Raiſing of it was not 
neceſſary, and that there was a ſufficient Eſtate out of the 
Profits, whereof it might be raiſed without Sale ; the Court 
would not in that Cafe decrce a Sale; but here, the Time 
being expreſly fixed, there muſt be a Sale, rather than it 
ſhould not be then raiſed. And ſo it was decreed; and 
| 3000. to be paid to Executors, and 3000 J. to the Truſtee 
of the Leſſee, to ſtand his Security, to be laid out at Inte. 


2 re 


— 
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ul on ſuch Security as Maſter ſhouid approve of, liable to 
the Lady's Claim, in cafe there ſhould be no Eviction. 


Dominus Rex verſus Clark. 


Nformation was filed againſt him for building of Locks information 
| on the River Thames, to the Obſtruction of Navigation. = _—_ 
And per t: To hinder the Courſe of a navigable River - Nice: Zane, 
is againſt Magua Charta, c. 23. and any Thing that aggra- 

rates the Fact, tho not directly to the Iſſue, may be given 

in Evidence upon it; as here the taking of Money to let 

people paſs. And it is no Exception to a Witneſs here, that 

he contributes to carry on the Suit, or that this publick Nu- 

{ance was to his private Nuſance. 


5 Blackborough verſus Davis. 


HE Niece died Intoſtate, and Adminiſtration was com- Adminiſtra- 
mitted to the Grandmother ; and now Broderick, in =: 
Behalf of an Aunt, moved for a Mandamns to the Spiritual S C. 
Court to grant it to her, as being, as was pret next Whether Ad- 
of Kin, gig. a Degree nearer than the Grandmother. 3 
he urged, that in all Caſes, except where there are many in granted to 
equal Degree, where the Ordinary may chooſe to which of the Aunt or 
them to commit, he is bound by the Statute to grant it — 
to the next of Kin. And that if he grant it to any other, 
he goes beyond his Authority, and his Grant is void; and he 
may, without any Repeal of ſuch Grant, commit it to the 
right Perſon ; and for this he quoted Omea 50. 1 And. 303. 
2 Brocwnl. 119. And if there be any preſent Impediment in the 
next of Kin, as if he be attainted, Non Compos, &c. in reſpect of 
which Adminiſtration may be well granted to the next after 
him; yet upon Removal of ſuch Incapacity, the Ordinary 
of Right is to repeal the Adminiſtration, and that without 
any Appeal to a ſuperior Judge, and grant it to the right 
Perſon. 1 Sid. 373. So if he to whom it is committed be- 
come Non Com pos, or otherwiſe incapable, he may repeal 
in like Manner, and grant them to the next of Kin after. 
3 Cro. 163. Goldsb. 119. Dy. 369. So ſince now by the Sta- 
| tute of 21 H. 8. it is the Duty of the Ordinary to grant 
the Adminiſtration to the next of Kin, and who ſuch next 
of Kin is ſhall be determined by the Common Law, and vide Hs 
not by their Law below; and if he does not duly — 506. 
is 
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his Duty, the only Remedy for the Party grieved is, to ; 
ply for Aid to the Temporal Court for the King's Writ to 
command him to execute his Authority as he ought to do 
according to the Statute. And it cannot be objected, that 
ſuch a Mandomes would in Effect be to comtnand a Judge 
to act contrary to his Judgment, for it is no more than 10 
command them to execute the Statute ; and it is one of the 
Points in the Cafe in 1 Sid. 371. that the Ordinary might 


_ repeal or revoke an Adminiſtration, and grant it anew, 


1 Vent. 188. 


Sir B. Showers contra: They are Judges below of the 
Proximity of Degrees; for it were abſurd to make them 
Judges of the Matter, and not to allow them to judge it 
according to their own Law. And there is no Precedent 
that ever a Mandamus went to command them to commit 
Adminiſtration, when they had already granted it; and to 
ſay that Adminiſtration once committed can in any Cafe be 
mcerly void, is directly againſt Packman's Cafe, 6 Co. 19. 
And to grant a Maxzdamns here, would be to determine the 
Right of a third Perſon without his Privity ; for if Mandams 
ſhould go, and the Judge below will not return, the 'Truth, 
here will be a third Perſon ouſted of his Right, without an 
Opportunity of ſhewing it. 3 

Holt, C. J. Offley's Caſe in Sid. was an Adminiſtration 
committed to one in equal Degree, pending a Caveat, with- 
out Notice of him who had enter d the Caveat; and an 
Appeal was brought to repeal it for that Cauſe, and they 
below held that a good Cauſe of Repeal; and this was ſug- 
geſted for a Prohibition here; and on Demurrer the Court 
were divided, two holding, that it being granted to one 
next of Kin, the Ordinary had executed his Authority well; 
but the other two, tho he has granted it to the right Per- 
ſon, yet it was unduly; ſo it does not affect this Caſe one 
Way or other. 5 3 8 

But here you ſeem to be too late for a Mandamm; it 


Proximity of . jg true the Conſtruction of the Statute upon the Proxi- 


Degrees muſt 


be according 
to the Com- 
mon Law. 


Vide 13 Co. 


and if they would go agai 
they 


mity of Degrees muſt be according to the Common Law; 

ſt it, your Way would be to 
come and ſuggeſt that are going to grant it to one 
more remote, and then move for a Prohibition to kinder 
them from fo doing; and then you might have a Manda- 
mus to make them grant it to the next of Kin; nor 1s it 
unuſual to oblige them to conſtrue Acts of Parliament, 


4.5 i. Which concern even Things of pure Eccleiiaſtical Conu- 


Acts of Par- 


ding to 
mon Law. 


beg e Cen. For if they ſhould libel to divorce two for Kindred, whe 


ſance according to Common Law, or to prohibit them. 


2 
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dre out of the Degree, it is very frequent to prohibit them; 
d vet nothing is more meerly within their Juriſdiction than 
Marriage, yet becauſe there is an Act of Parliament in Vide 3 Inſt, 
the Cate, the Conſtruction whereof belongs to the King's #3: ©: 
Temporsl Judges, we prohibit them in ſuch Cafes. Now 
the Cranting of Adminiſtration, in its Nature, is of Civil | 
Conuſance, but allow'd to them by the Cuſtom of Huglaud; py Cuttom of 
and by that Cuſtom they had a Diſcretionary Power to England 
grant to whom they would, and to recal it at Will: But — 
here comes an Act of Parliament which takes away this — 
Diſeretionary Power; and if they do not confine themſelves to whom they 
to that Act, they ought to be prohibited. But now you — IO 
are too late for that; for fince they have granted it, we tion be grant- 
will give ſo much Credit to them as to believe they have __ wrong 
done it rightly ; and it they have not done fo, it muſt be — be 
undone by Repeal: For fince the Statute of 31 Ed. 3. the Repeal. . 
Adminiſtrator has as abfolute a Property in the Goods as an Oe 
Executor, who is in by the very Will of the Teſtator; and your 1 Cro. 62, 
Authorities to the contrary are not Law, for by the Statute 63. 201, 202 
of 31 Ed. 3. the Ordinary is to grant the Adminiſtration to 222 
the moſt foyal and loyal Friends of the Inteſtate; and no- has as abſolute 
thing is ſaid of the next of Kin till the Statute of H. 8. and z Terre a 
that commands him to grant it to the next of Kin, re- Goods. 
quiring the ſame; but neither Statute does iricapacitate him 
to grant it to any other, only commands him to grant it to. 
next of Kin, Gc. And if the Statute had deprived him of Naga 
the Power of granting to any other than to next of Kin, to one notnert 
| then the Grant to any other would be meerly void; and * Kin, its 
conſequently Trover would lie againſt Vendee of ſuch Admi- all Ads dow 
niſtrator by the next of Kin after Adminiſtration granted to by him before 
him, and that it does not, the Authority of Packmar's Caſe — mT 
is in Point. And ſuppoſe the next of Kin does not ask for 
it, muſt not the Ordinary commit it to another, or to the 
principal Creditor? And if after the next of Kin ask it, and 
the Adminiſtration committed to the principal Creditor is re- 
peal d, and granted to the next of Kin, the principal Cre- 
ditor may retain any Debt in equal Degree; and all the 
Diſpoſitions made by him before the Repeal ſhall ſtand. 
But if one who has no Juriſdiction commit Adminiſtration, But where 
It 15 void, and Sale under ſuch Adminiſtration alters no Pro- fern who | 
| Perty, but is utterly void; but there is no manner of Au- — J 
thority ; but here is one, tho limited. And ſince you ſtay d mit i, it is 
till Adminiſtration committed, your Way was to appeal, 
and that would have let you in; but now you have paſt the 
lourteen Days, you have laps d your Time. And here at = 
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the Court directed them to bring a Citation below, to ropes] 
the Adminiſtration ; and if Judgment be given againſt you in 
that you may appeal; but ſtill ſuch Appeal ſuſpends only 
the Sentence upon the Citation, and ſtill the Adminiftratic, 
remains in Force; and the Adminiſtrator may by Virtue 
thereof difpoſe of all the Goods in the mean Time; and 

2 Lev. 9. fo, per Gould, it was adjudg'd in a Cafe between Hug and 
Sims in Hale's Time. And per omnes, There is no Colour 
for a Mandamns till ſomething be pending below, and that 
now can only be by Citation; and if the Nature of the 
Thing will bear it, it may then be granted. 

And it was ſaid by the C. J. that after Adminiſtration 
committed, in no caſe could the Ordinary compel Diſtribu- 
tion; and for that the Statute of Diſtribution was made 

and fince the Statute of Ed. 3. the Ordinary is not anſwer- 

able for any Miſdemeanor of the Adminiſtrator, as he was 
inne before that Statute ; which ſhews he is no more his Servant 
on 8""Y re and has no more to do with him; and that Adminiſtration 
mote of committcd to one more remote in Kindred, is not avoidable 

— but by Repeal, cide Hetly 48. But if the Ordinary, with- 

by Repeal. out Repeal of the firſt, ſhould grant it to another, and then 

If the Ordi- the firſt is repcaled, from thenceforward the ſecond is good. 

nary grant i Vide Sir John Nedham's Caſe, 8 Co. And they all held 
and thefrſt that if there be two in equal the Ordinary has his 

— :& Election who to grant Adminiſtration to. And Holt remem- 

ener ber'd Sir G. Sand's Caſe, who took out Adminiſtration for 
the ſecond is his Son; and after, a Woman pretending to be the Son's 
yu. Wife, would have it repeal'd; and there, upon Motion for 

Prohibition, here it was held the Ordinary, by committing 

1 it to the Father, had executed his Authority, for he had 

ther in equal Election which of them to grant it to. As alſo the Caſe of 

Degree as Dancomb v. Lacy, which was after it in the common B. 

Acminitrs- A Feme Covert had ſeveral Debts due to her before Mar- 

s riage, which the Law did not give to her Husband; ſhe 

have Admini- dies, and her next of Kin comes and takes out Adminiſtra- 

—— the Husband ſues to have it repeal'd, and a Prohibition 
is moved for, and granted; and all this appearing on the D- 

elaration, it was held the Prohibition ſhould not ſtand, but tte 

Husband ought to have the Adminiſtration. ' Ad Sir Grorge 

Sand's Caſe was held to be good Law, for it differ d from 

this; for by the Statute of 31 Ed. 3. the Husband ought to 
have Adminiſtration preferably to any body; and is not 
within the Statute of H. 8. becauſe the Husband is the belt 

Friend the Wife can have; and it was alſo held, that a Re- 

ſiduary Legatee is to have Adminiſtration before the 
4 


— 
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Nin, breuſe it appears, that the Inteſtate, by making him Vide 1 Vent. 
Neliduary Legatee, took him to be his beſt Friend; but the = 
aten why the Wife ſhall not have Adminiſtration of her Reliduary Le. 
Huch nd preferably o his Father 155 becauſe ſhe may marry, 1 
and fo put hertelf and the Goods in the Power of another. Kin. 

And as to the main Point, they all agreed at another Day, aunt is noe 
ehen the Cate was moved again, and a Citation pending nearer of Kin 

* hq | re ways R f I, A than Grand- 
below, that there was no Room tor a Mandamas to prefer e n, 
ne Aunt, and that ſhe could by no nieans be ſaid nearer of being in the | 
Kin than the Grandmother; and ſuppoſe them in equal Degree, _ — 
ene being in the right Line ought to be preferr'd to the — | 


a 


other being in the collateral ; per Holt. And per lay, The 
Relation between Grandaughter and Grandmother, and 
Niece and Aunt are equal; and all the Difference is, that one 
is lineal, and the other collateral, and they are likewiſe mu- 
tual Relations: And in Pleading, if the Son will make him- - 
ſelf Heir to the Uncle, he muſt ſhew comment, and make the 
Father a Medium; that is, that Inheritance deſcends to him 
at conſangnuineo et heredi, cig. Son of ſuch a one, who is 
Brother and Heir to the Uncle. And fo in Caſe of Deſcent 
from the Grandfather, you muſt do it in like manner by the 
Father; that it deſcends to him at conſanguineo et heredi, 

eig. as Son and Heir to the Father, who is Son and Heir = 
to the Grandfather. But Brother and Siſter are in an im- Brother and 
mediate Degree to one another, and for that need not men- Sifter are in 
tion the Father in making Title to each other; and fas] 
for this he quoted the great Cafe of Foſter and Ramſey in in making | 
the Exchequer. Two Sons of an Alien, born in England, Tile mich 
one of them dies, the other ſhall be his Heir, and making unden b 
Title he need not mention the Father. But tho Brothers Father. 
are in the ſame Degree among themſelves, they are not fo 7 10. 
as to a third Perſon; for if fo, in caſe Adminiſtration had « Vet. 1 
been committed to the Aunt it ſhould not be revok'd, to 
have it granted to the Mother; this was all in Eafter and 
Trinity Term laſt. And in Mich. Term they moved for a 
Mandamas to have Diſtribution; and to have it Broderick 
urged the Words of the Statute, which ordains a Diſtribu- | 
tion to the next of Kin to the lnteſtate in equal ; Niece intitle 
and they will not controvert, but the Aunt and Grandmo- *Difriduzen 
ther are in equal Degree to the Niece. And it is plain they G 
do not go according to the Civil Law, for by the Neo. 118, ther. 
127. of Juſtin there ought to be Diſtribution between the 
F ather and Brother and Siſter of Inteſtate, and they never 
allow'd of any before the Statute. And we are but 2 
R 
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Degrees removed from the Inteſtate, and fo diſtant is the 
Grandmother. 

To which it was objected, firſt by Sir P. Showers and 
Cheſbire, Common Law Counſel, That the Statute of D. 
{tribution was only made to quiet the Ordinary in his Right 
of ordering a Diſtribution, which undoubtediy did belong to 
him, and was excereiſed by him before the Statute of 31 
Ed. 3. and which he did continually claim; and according tg 
the Opinions of ſome eminent Common Lawyers, remain'd 
in him notwithſtanding the Statute. And fince before the 
Statute they were the fole Judges who ought to have Diſtri- 
bution, and the new Statute impowers them to order a Diſtri- 
bution, it feems very plain the Statute leaves it to them to 
judge who ought to have Diſtribution; for it ſays it ſhall 

be according to the Law in that Caſe uſed, and that muſt 
de the Law which they below did uſe to go by, and by 

their Law the Grandmother is nearer of Kin than the Aunt; 
or if it be not fo, and it be adjudged fo, the Remedy is b 

Appeal to a ſuperior Court; for the Diſtribution of Inteſtate's 
Eſtate was always of Ecclcfiaſtical Conuſance before 31 
Ed. 3. — whereby the Property of the Adminiſtrator is 
become abſolute, ſubject to Debts in their Degrees, but ex- 
empt, according to the general Opinion of the Common 
Lawyers, of any Diſtribution. And the new Statute, making 
them liable to Diſtribution, does only reſtore Things as they 
were; and a Mandamns to grant Diſtribution to the Aunt, 

were expreſly to ouſt the Judge below of the Juriſdiction the 
Statute entruſts him with, 972. that of judging who is in- 
titled to Diſtribution ; that is, of judging what are the 
next and next, who are in thoſe The 
reaſon of a Mandamnus is, that this Court, in reſpect of its 
Superintendency over all other inferior Juriſdictions, is to ſee 
that they execute that Juriſdiction that they are intruſted 

with; and therefore a Mandamus to grant Diſtribution to 
the next of Kin generally, perhaps may lie, but never to do 
this or that particular Thing; for that would directly ouſt 
them of the Conuſance and Right of judging w 
the Party be intitled to the Thing or not ; for if they ſhould 
judge not, and make that Return to a Mandamus, then the 
Party might bring his Action of Falſe Return againſt them, 
and the ſubject Matter of their Jud below would be 
determin'd incidently here above ; and if it ſhould be judged 
contrary to their Judgment here above, a peremptory 
Mandamus would go; and fo farewell their Power of 
judging. 

judging : * 
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And fince the Statute of Diſtribution, Adminiſtrator and 
next of Kin is like Executor and Legatee, or rather they 


are Executor and Legatee in I aw. If therefore they ſhall 


judge who is made Legatee in a Will, and direct how a Le- 
acy ſhall be paid, without any particular Mandamms of 
this Court; why may they not @ pari judge who ſhall 


come in under the Defcription of next a Kin. And if the 


Mandamnus ſhould go, and they return that the Grand- 
mother is nearer of Kin than the Aunt, would an Attach- 
ment go againſt them for not obeying the Writ, contrary 


to their Judgment grounded upon their Law, which alone | 


they are to be guided by, as knowing no other? And it 
never was heard of, that a Judge intruſted with any Judicial 
Power was commanded to cat up his Words, and proceed 
againſt his Judgment; there are Multitudes of Precedents 
of Appeals in ſuch Cafes, but not one of either Mandamns 
or Prohibition ; and that is Evidence that hitherto Appeals 
have been thought the fole Remedy. And by the Civil 
Law the aſcending and deſcending Lines are always held 
nearer than Collaterals: And this Abſurdity that would fol- 
low, to make Judges pronounce againſt their own Judg- 
ments, is the Reaſon that upon a Writ of Error the ſuperior 
Court does reverſe Judgments of inferior Courts, and give new 


Judgments, if the Nature of the Thing requires it. Indeed if 
they would proceed below to award Diſtribution to one not 


imitled, there might be ſome Colour for a Prohibition, but 
where a Judge below is to give Judgment; and it is not yct 


| known which way he will judge, to command him before 


hand to do his Duty, is very odd. | 

And Dr. Lune, a Civilian, ſaid that if the Father and 
Mother of the Inteſtate were living, they would be in equal 
Degree; and by the Civil Law, upon Death of Father the 
Grandfather becomes Father in his ſtead: And the Compu- 


tation of Degrees according to the Canon Law, was never 


received in Eugland in reſpect to Succeſſion, but only in 
reſpe& to Degrees of Marriage; and he agreed, that accord- 
ing to the Canon Law the Aunt and Niece were in the ſe- 
_ cond Degree, as well as the Grandmother and Niece; and 
tie Reaſon he ſaid was, becauſe the Clergy who made the 
Canons, conſidering the Gain of diſpenſing with Marriages 
witain the four Degrees, took care to make People as near 
a Kin as they could, and fo contracted the Degrees; but that 
according to the Civil Law the Aunt and Niece were in 
the third Degree, and the Grandmother and Niece but in 
the ſecond Degree. And before the Novels of Juſtin. 851 

— | 7 P | | 118, 


_— 
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118, 127. the Mother was to be preferr'd before Brother « 
Siſter ; and ſo ſhould the Grandmother, if the Mother 1 
dead, becauſe ſhe then was in /oco parentis; but the deve. 
rity of that Law is corrected by thoſe Novels, and the Bro. 
ther and Siſter let in in Concurrence with the Mother and 
if the Grandmother be in the ſecond Degree, ſure the 
Grandmotheis Daughter muſt be a Degree farther. Ang 
he ſaid, here in England the ancient Civil Law being plant- 
ed by the Romans, and the Novels of Juſtiuian not being 
found in the Weſt till the thirteenth Century, they never 
obtained in England. And the Statute ſays pro ſno cnigne 
jure, and what 7g is that, certainly it is the Law by which 
we judge in point of Succeſſion, and that is the old Civil 
Law; and by the Civil Law Brothers are in the ſecond De- 
gree, for there is an Aſcent to the Parent of one Side, and 
a Deſcent from him to the Brother; ſo here there will be an 
Aſcent from the Niece to her Mother, and that is one De- 
gree, and from the Mother to the Grandmother a ſecond De- 
gree, and from the Grandmother to the Aunt three Degrees, 
Before the Statute of Fa. 2. If there were Father and 
Mother having many Children, and the eldeſt of the Chil- 
dren had died inteſtate, the Father or Mother ſhould have 
had Adminiſtration, and ran away with all the Eſtate, and 

leave the Brothers and Siſters nothing; but now by that Sta- 
tute the Brothers and Siſters are let into a Diſtribution 
with the Mother, but not with the Father, for he ſhall even 

at this Day run away with all. 

Adminiſtratii For, C. J. By our Law Adminiſtration is to be committed 
onto be to Father or Mother of the Inteſtate before his Brother or | 
Father or Mo- Siſter, and that is the Reaſon of Ratchf's Caſe; and it is 
ther preferable becauſe the Child proceeds immediately from the Parent, 
wo other nd is otherwiſe of no Kin to Brother and Siſter than as they 
proceed from the Parent; and if then the Mother be nearer 
of Kin than the Siſter, by 21 H. 8. ſhe ought to have the 
_ preference of Adminiſtration; and by the fame Reaſon that 
So Grandmo- the Mother is nearer than the Siſter, the Grandmother, being 
Niet men nearer to the Mother than her own Siſter, the Grandmother 
| Aunt. muſt be nearer to the Niece than the Aunt: And the Words 
(next of Kin) in the Statute of a. 2. ſhall be conſtrued in 
like manner as in that of H. 8. Before 31 Ed. 3. the Ordi- 
nary was univerſal Adminiſtrator of all the Inteſtates of his 
Dioceſe, and then they did diſtribute to the Friends of the 
Inteſtate as they thought convenient, and ſome to holy 
Church; and tho ſince that Statute they have frequently 
claimed ſuch a Right, yet they were couſtantly — 


. 
mn... 
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And he ſaid, that ſure the Brother and Siſter of the De- Brother and 
ceasd muſt come in before the Grandmother, and the Aunt un Crna 
before the great Grandmother: And if Adminiſtration were mother, and 
granted to the Aunt, and they went about to repeal it be- Aunt nearer 
low, in order to grant it to the great Grandmother, it were a 1 
ft to prohibit them ; for by the Statute they are bound to 
contine themſelves to Degrees. And there are no Precedents 
of Diltribution grant. d beyond Children of Brothers or 
Siſters; and neither Civil nor Canon Law, as ſuch, are of any 
Authority in England, but what gives them Force, is their 
being received and acquieſced under here. And ſometimes in 
the Eccleſiaſtical Courts they practice againſt the Civil Law, 
as in Suits againſt Pari ſhioners to repair the Church; for of 
common Right, and by the Civil Law, the Parfon ought 
to do it. IE 
And now this Term he deliver d the Opinion of the Court vide Hob. 

thus: We all hold it clear Law that this Point muſt be de- 3+ ff 44 
termin d by the Law of the Realm, and not by any Civil — 
or Canon Law whatſocver. So we ſhall go upon the an- be determin d 
cient Laws and Cuſtoms of Exglaud; and in order to that —_—_— 
we muſt conſider what the ancient Laws and Cuſtoms of not by Civil or 
England were before, and at the Time of the Conqueſt. Cn Law. 

And it appears, that by the Law then uſed in Exgland, all By the od 
de Deſcendants of a Perſon dying inteſtate had Preference 7” he 
not only in Perfonal bur alfo in Real Eſtates; for if a Man Children, 
had died, having three Sons and a Daughter, they all equal- whether Male 
ly inherited his Real Eſtate ; and this appears in Seld. Fad. . 
184. Lamb. Saxon Law 66. Siquis inteſtat decefſerit liberi ried. 
ejus bereditatem 4qualiter dividunto. But after the Con- 
queſt, the Kingdom and Conſtitution were to be new mo- 
dell'd; and this Alteration was made in the Time of Henry I. In H. 1. 
and then the Daughters were excluded if there were Males; — fond 
and it was by the 36 Law of II. 1. Vide Lamb. 202, 203. were exclu- 
and then the Males did inherit all alike, efpecially all the ed. if there 

common Socage Men. But even then, if one had died 3 
without Ilue, and had a Father or Mother, the Land Children, had 
ſhould not go to any Collateral, but to his Father or Mo- gone to the 
ther; and this appears by the Law of H. 1. Lamb. abi nn 
 Jupra. Stquis fine liberis deceſſerit, Pater aut Mater in here- 
ditatem ſucce dat, vel Frater aus Soror, fi Pater et Mater deſit; 


ſo the Collateral was not to come in but upon Failure of 
Father or Mother. And where 1 Iuſt. 11. a. this is taken 
Notice of as an exploded Opinion; but Cake had not ſeen the 
Laus of H. 1. then; and the red Book in the Chequer, that 
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Between the 


Reigns of H. 


1. and H. 2. 
the Father 
and Mother 


and to go to 
Collaterals; 
this Al- 
ion was 


only as to real 


Eſtate. 


he contradicts, is very ancient, and of great Authority in 
Law. 

But this Law did not continue long, but was alterd be- 
tween the Reigns of H. 1. G II. 2. and the Father and 
Mother altogether excluded; and then the IJ. aw came to be 
adjudged as it is to this Day, that Land ſhould not aſcend 


to Father or Mother, but rather go to Collaterals; and this 


appears by Clanvill, lib. 7. 1, 2, 3, 4. c. —. But this Altera. 
tion was only made as to real Eſtates; and perſonal Eſtateg 
were left as they were; and Father and Mother, as to that 
have Preference to Brother or Siſter of the Inteſtates, and all 
other Relations whatever, except the Deſcendants of him; 
and it is plain that this remains fo ſtill, for that nothing 
appears in the Books of any Alteration made in this Point: 
So the Law being fo then, and not being altered ſinee, but 
only as to Inheritance, it muſt conſequently remain ſo ill ; 
and therefore the Father and Mother of the Inteſtate are to 
be preferred before Brother and Siſter; and by ſame Parity 


of Reaſon, the Grandfather and Grandmother are to be 


preferred before Uncle and Aunt. 
Now as to the Authenticks of Juſtinian, Nov. 112. c. 2. 
that the Brother and Siſter ſhould come in for Diſtribution 


with the Father of the Inteſtate; it is true, ſuch a Law was 
made in the later End of Faftizian's Reign, and introduced 


and eftabliſh'd purſuant to the Practice in the Prætorian Court; 


and the Law there is, that if one ſhould die Inteſtate, his E- 


ſtate ſhould go to his Parents, excluding all others, except Bro- 


ther and Siſter ex atroque parente; but if there were no ſuch 


come in for a Diſtribution; but by the 
thers are excluded ; and the Grandfather, and all thoſe above, 


Brother or Siſter, then that it ſhould go altogether to the Fa- 
ther or Mother; and by that Law, only Brothers and Siſters 
expreſs Words of it all c- 


ſhould come in before any in the collateral Line. But I be- 
lieve it will be hard to maintain that Doctrine now; becauſe 
the Statute of Diſtribution gives it to next a-kin, and the 
Great Grandfather is not ſo near as Uncle; but ſure the 


| Grandfather and Grandmother is nearer, becauſe the Uncle 


illud eft magis tale, and 
Degrets ; a 
tween them than the 
lateral. | ; 


and Nephew, or Aunt and Nephew, or Niece, arc not other- 
wiſe a-kin, but as they derive their Relation from Grand- 
father and 8 

ore 


and there is 


2 


4: 
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It miy be fd, that tis 1s againſt the Rule given ta 
the I] rcelites in tte xxvit. Chapter of Numb. v. 8, 9, 10. 
where it is dite cted, that if a Man dies, having no Son, his 
Dichters be bis H ir; it there ſhould be no Daughters, 
kis Brothers ; if no Brothers, his Father's Brothers; fo one 
weuld thirk the Fatt er is left out on Purpoſe. But in Fact Vide 3 Co 
it was quite otherwife ; for notwithſtanding any Omillion 4* © 
there. it one had died having no Iſſue, but had a Brother 
and a Father, the Father ſhould inherit to his Son ; and fo 
& lden di Snccefſionibus apud Hebræot c. 12. And it is true, 
there is no Mention in that Law of the Father, but by the 
conſtant Practice the Father came in before his Brother, but 
the Mother by that Law n-ver came in. 

And this Cafe is not within the Reaſon of Juſtin Now ls The Novels 
before- mentioned; and admit it were, nothing of the Civil of Ji 
Law is admitted or obligatory here in Exglaud, quatenns 28 1 I 
it is the Civil Law; but if it be of any Force here, it is e 
becauſe it was antiently received here in Fzgland ; and this found. 
Law could not be received here antiently. The Books of 
Juſtiuian were made between 500 or 600 Years after Chriſt, 
and were received for Laws during forty Years after their 
making, and practiſed in all the Eaſtern Empire; his Pan- 
dect were in Latin, as the Roman Law was, but the Au- 
thenticks were in Greek. And after Juſtiuian the 2. and 
Maurice the Emperor, they were rejected for 200 Years till 
Baſilick the Emperor, who laid them altogether aſide, and 
made a new Bock of his own, called the Ba{ilick from his 
own Name, which were in Force till the taking of Con- 
faninople by Mahomet the Great; fo that till the Year 
1452. they were neglected in the Eaſtern Empire. In the 
Year 1125. they were found by Lothaire the 2. at the Scige 
of Amalcarr, and till then where not heard of in the Meſtern 
Empire; nor was it poflible they could, for it was for all 
that Time over-run with the Goth and Fandals. And pre- 
ſently after they were found at Amalcarr, they were ſent to the 
 Univerhity of Houlogu to be taught. Vide Seid. 497. and his 
Notes upon Forte/cxe 11, 12. and Dr. Ducks Uſe of the 
Civil Law, Lib. 1. c. 6. So that Henry the firſt beginning 
his Reign in Tuglaud in the Year 1100. and theſe Laws 
being found in the Year 1125. could not be of Force in Eug- 
land in his Time. But this ſeems grounded upon the Jetei /h 
Law, tho the ſaid xxvii. of Numbers may ſeem fomewhat to 
the contrary ; but in the Caſe there put the Father and 
Grandfather were dead. So that fince there has been ſuch. 
an old Practice to let in the Father and Grandmother, pre- 

7 TREE ferable 
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ferable to Uncle or Aunt; and that this is grounded up; 
antient Authority, which are more apparent by Books print- 
ed of late Years; as Sir Roger Twiſden's Laws of H. 1. and 
the Decem Scriptores. It is fit there ſhould be no Diveriny 
in this Caſe; & fic aunnente reliqua Cur, It was ruled that 
no AMandamns ſhould go. 


Dominus Rex verſus Biſtop. 


Ante 544- LIE bas outlawed for Murder, and having brought « 

— Reverſal Writ of Error, he removed himſelf by Habeas Corpus 

SN 7 from Newgate ; and being asked what he had to ſay why 
againſt all 


Execution ſhould not be awarded againſt him, he prayed an 

Allowance of his Writ of Error, and it was allowed; and 
then he prayed a Sci” fa' againſt all the Lords mediate and 
immediate; and becauſe the Term was fo far ſpent, that he 
could not have it returnable till the next, the Court told 
him, that if he got the Attorney General to confeſs that ke 
had no Lands, (5c. it ſl ; and he was committed 
to Marſhal. 7 | 


7 
7 


J 
1 
Ff 


il 


Crow verſus Maſon. 


A Declaration EBT upon a Bond, Defendant pleads in Bar as to 
—— 4 D part, that after the laſt n paid ſo 
dant pleads much, which the Plainitff ace to which the Plain- 
Payment 33 9 tiff demurs; and it being a Declaration of Michaclua Term, 
ft Continu- it was adjudged the whole was diſcontinued ; for the Plain- 
ance; Plaintif tiff's Way had been to demur to the Plea, ſo far as it was 
demurs;  ® pleaded, as he hed Cauſe to do, it being after laſt Conti- 
ance. nuance, and no Acquittance pleaded or produced, and take 

Judgment by Ni dicit as to the reſt. Per Cur. 


Dominus Rex verſus Clerk. 


I" hem I N Information for a publick Nofance, the Jury found the | 
tion for - Defcndant guilty ; yet becauſe it a to the Court 


f Jury to be doubtful upon the Evidence, and that the Jury had 
to have V 


ies. not had the View, tho very proper in this Caſe, they wiſhd 

the Parties to conſent to let this Jury have the View, and to 

come to Trial again; and it was ſo done by Conſent. And 

this the Court did becauſe it was a Queſtion of Right, and 

this Trial would be peremptory to the Defendant. = 
2 Domi 


on their Way towards the Sca-ſide; at twelve of the Cloc 


———— — — 
—————- 
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Dominus Rex verſus Plummer. 


Ndictment for Murder, ard a ſpecial Verdict; Eight Per- Senad Per- 
(ns having a Deſign to tranſport great Quantities of Wool ſons being me: 
contrary to 1.2w, were with Horſes laden with the ſaid Wool, — 
8 | K one fires a 
at Night, the King's Officers duly appointed, having Notice Gun and kill: 
thoreof, in order to ſeize the Wool and apprehend the ſaid Pra Mona 
eight berſons, came and way-laid them in a certain Lane Murder. 
through which they were to paſs, and hearing them coming, 
gave the Word of Seizure ; whereupon one of the faid eight 
perſons, having a Fuice laden with Powder and Ball in his 
Hand, tired it off and kills J. S. one of his own Gang, 912. 
one of the ſaid eight Perſons; the Defendant was one of 
ſaid eight Perſons, and preſent at the Diſcharging of the 
ſaid Fuſee; and the Queition was, whether it be Murder in 
him. And the Chief Juſtice declared, that for as much as 
this Cafe ſeemed of very great Conſequence, it had been 
for two Vacations under tho Conſideration of all the Judges 
of England, before whor:i it had been ſeveral Times ar- 
gued at Serjeants-Inn in Chancery-lane ; and that upon very 
great Deliberation they had all unanimouſly reſolved, that it 
is not Murder in him. And now he openly in Court declared 
the Reaſons of their Reſolution, to this Effect: 3 
Firſt, It is to be conſidered, that it does not appear any where If it had been 
in the Verdict, that the Perſon who did ſhoot off the Fuſce rr 
did ſhoot it againſt any of the King's Officers, for if that — 
had been found, it had been Murder in them all; but that ficers, ic had 
being not found we cannot intend it; tho upon the Circum- n Murder. 
ſtances of the Evidence, as it did appear, — was enough 
for the Jury to have found ſuch a Verdict. For firft, they 
were doing an unlawful Act. 2d/y, They were armed. 3dly, 
It was late at Night, and the Fuſee was diſcharged upon the 
Word of Seizing's being given; and it cannot be eaſily 
thought that it was diſcharged upon one of their own 
Gang, and not againſt the King's Officers, upon this Evidence, 
and theſe Circumſtances. But this is Matter of Evidence 
for a Jury to find the Fact, and not for Judges to intend 
it here upon a ſpecial Verdict; and therefore, tho it might 
be a good Foundation for a Verdict, it cannot be ſo for an 
Intendment. For in a ſpecial Verdict, whereby any Man is Pad it ir 
to be charged or hurt, or convicted, tho' Fury find Matter mut be found, 
of Evidence enough for them to ſind the Fact, and give — 
Verdict 


* 


——— 
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Verdict againſt him, yet if they do not find the Fact, I“. 
ſuch Matter tho pregnant Evidence, yet it cannot be GT 
to impower the Judge to intend the Fact, or condemn kim 
as guilty of it. And fo here, though there bu great Ert. 
dence to prove that the Fuſce was diſcharged against the 
King's Officer; yet becauſe it is poilible it might bs by 
Chance, or other Misfurtune, we mult rather intend it tg 
have been fired upon ſome other Occaſion, than againſt the 
King's Officer. 3 

Secondly, So there be two Things to be conſi lere d in this 
Caſe. iſt, The Fuſec's not being ſhot off againſt the King's 
Officers, but rather upon ſome other Account, what Crime 
is it in him that diſcharged it? 2zaly, It it be Murder in him 
that did ſhoot it, it will be fit to be known what Crime 
it will be in them who were preſent of his Side, and how 
far they will be concerned in it? 
Nota. 1ſt, It is plain, that he, that did diſcharge it, and all the 
Wow oi} wane ingaged in an unlawful Act and Deſign; and if he 
op men” in Purſuance of that, diſcharged the Fuſce, tho he had not 
Man, kiilsan- kili'd the Perſon intended, but another, the Offence would 
—_— be in the ſame Degree as if he had kill'd the Perſon he in- 
tended to kill. FYide Dy. 128. pl. 16. Crompt. 101. pl. 474. 
9 Co. 91. | 
Now then, ſince we cannot take it for granted, that he 
did diſcharge this Fuſce againſt any of the King Officers, 
or other Perſon, what Offence will this A& be in him that 
did it? And, as it does appear, it can be no more than Man- 
laughter in him. And here it was doubted by ſome, whe- 
ther it might not be intended that he did it by Accident. 
in Indiciment But per Hot; That cannot be intended; for tho in an In- 
of Manſlaugh- dictment of Manſlaughter, it be neceſſary to ſay that it was 
Ro hy done columtarily, yet it is not neceſſary it ſhould be fo found 
it done volun- in a ſpecial Verdict; for if it be found that he did the Act, 
28 without any more, it muſt be underſtood that he did it vo- 
found, it halt luntarily, as it is laid in the Indictment, if the contrary do 
de intended not appear; for Man is a free Agent, and what he does muſt 
OE: be intended to be done voluntarily, if the contrary does not ap- 
ng by , 3 
Man, a free pear. And in all Cafes where a Man is indicted of Murder or 
Agent. Nanſlaughter, if it appear on Evidence, that the Fact was 
done by Misfortune, it muſt be ſo found ſpecially by the 
Jury. And if it be not fo found ſpecially, but that he kill d 
generally, it muſt be intended that he did it rh J Jill. 
And conſequently it muſt be intended that this Act in Que- 
ſtion was done coluntarily, and therefore, as the Cafe is, it 
muſt be Manſlaughter, _ 
2 u 


— 5 — 


PEG 
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But ſuppoſe it had been found by the Jury, that the Man 
who diſcharged the Fuſee did it of Malice prepenſo, and 
thereby one of his one Gang is kill'd, it could not affect 
any of the reſt, as this Cafe is; for tho” they are ail ingaged Py 
in an unlawful Act and Deſign, and that the gencral Notion A 4 
be, that when two are ingaged in an unlawful Act, and that ge in 2 
by the Act of one a Man is killed, it will be Murder in _ 
the other; tho he has done nothing, yet his being origi- L * 
nally ingaged in the unlawful Act, it makes him guilty of the ocher is | 


Py 
* 


Murder. And this, it is true, is a general received Opinion, B. of Mur. 


but it has ſeveral Qualifications and Limitations. mo 


1f, To make one an Abettor in ſuch a Cafe, it is neceſ- But to make 
fary he ſhould know of the malicious Defign, that is, that £9: Þ $ouid 
it was unlawful ; for if he be ignorant of the Deſign, tho malicious De 
he be ingaged in the unlawful Act foreign from the Deſign, ſign different 
he ſhall not be guilty of Murder. For it is poſſible, that if —4 22 
divers Perſons be ingaged in an unlawful Act, that one of it is not Alu- 
them may have a particular Malice againſt another of them, er. 
and the reſt know nothing of it; and his taking the Oppor- 
tunity of putting that Malice in Execution, when he and o- 
thers are ingaged in an unlawful Act, cannot make the reſt guil- 
ty; for it would be extream hard to make any of the reſt an 
Abettor to a collateral Act, to the Malice whereof they 
were no way privy. Vide 14 Fac. Hale Tit. Murder, pl. 101. 
Cromp. 23. J. has Malice to B. and ingages in a Duel with him, 4 has Malice 
C. a Stranger comes by Chance and ſides with A. and 4. kills 2 B. © a 


B. this is Murder in 4. and C. who was preſent abetting amd * [[ 


aſſiſting, is only guilty of Manſlaughter: Why? Becauſe he and fides with 


came there of a Sudden, and knew nothing of the premeditated 7 * d 


Malice; fo, tho' it was not warrantable for him to meddle in Murder in C. 
the Quarrel, yet becauſe of his Ignorance of the Malice, he was 

only guilty of the Manſlaughter. If a Company of Thieves 17 Thieves go 
go upon a Deſign to rob a Houſe, or to rob on the High- to rob, and 
way, and two of them quarrel, and one kills the other, and 8 
that there. was no Malice prepenſe, but a ſudden Quarrel, kürd, it is 
it is only Manflaughter in him, and no Crime at all in his not Murder in 
Companions, tho they were all ingaged in an unlawful Act. _ 
And he quoted a Cafe which happened on Evidence at the 
Old Baily in December 1664. The Secretary of State made 
his Warrant to apprehend divers ſuſpected Perſons, directed 
to the Metlengers; the Meſſengers having Notice of their 
being in ſuch a Houſe, took ſeveral Soldiers with them to 
alliſt them to apprehend the ſaid Perſons, but took no Civil 
Officer with them, neither did they make any Demand to 
have the Door open, as they ought by Law to do, but broke 


3 open 


(f. 
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Perſons joins Open the Door, and when they had broke open the Door 
to break open ſome of the Soldiers fell a Plundering, and ſtole away ſome 
— Goods; and the Queſtion was, whether this were Felony in 
Mn Ts js plain, for they cart wet jolie king © Mere 
, it is js plain, for they could not juſt ing a Man's 

agg ns without making Demand firſt; and in that Caſe 1 
did not know who were not privy to the Stealing were acquitted, not- 
the Intent. withſtanding their being originally ingaged in one unlawful 
Act of breaking the Door; and the Reaſon was, becauſe they 
knew not of any ſuch Intent, but it was a chance Opportu- 

nity of Stealing, whereupon ſome of them did lay Hands, 
The Atof 2dlj, The Act of one, whereby Death doth enſue, muſt be 
one, whereby in Purſuance of the original unlawful Act. Now in the prin- 
3 cipal Caſe, it does not appear that J. S. was killd in Par- 
uance of the [nance of the original unlawful A, but that another took 
original un- this Opportunity to kill him : Divers come to hunt in a 
awful det. and the Keeper comes and commands them to ſtand, and 
Ve Sav. 67. would arreſt one of them, and they refiſt, and one of them 
in the Scuffle kills the other, it is Murder in them all; be- 
cauſe they were doing an unlawful Act, and would not 
ſtand but reſiſted, and in Purfuance of that unlawful Ad a 
Man was kill'd. 2 Rol. Rep. 120. Palm. 30. and the Lord 
| Tf kereral go Dacres Caſe in More. But if divers had come into a Park 
lan PE to hunt, where they have no Right to hunt, and immediately 
| they have no After two of them quarrel, and one of them kills the other, 
Night, and tao jt is only Manſlaughter in him that kills, and no Offence in 
2. the reſt; becauſe the Killing was not in Purſuance of the un- 
is only Man- Jawful Act that were all ingaged in. And it might be 
karger in this Caſe, that he that did kill J. S. had a private Grudge 
Ning va, to him, and took this Opportunity of putting it in Execution; 
not in Purſu- and there. was ſome Evidence, that the Man that kill'd BS 
hotl Denen. here did ſulpect him to have diſcovered the Deſign, and there- 
1 upon kill'd him, and this perhaps the reſt knew nothing of; and 
| it would be very ſevere, that they, who were 2 to 
that Malice, ſhould be guilty, if the Knowledge of this Ma- 
lice lay hid in the Breaſt of him who did the Act. Where- 
Where divers ever divers are concerned in a Riot, or other unlawful AQ, 
ure concerne. and in carrying it on, one is kill'd, tho it be by Chance, it 
one i Kürd will be Murder in all. Dy. 128. Divers ons came to 
i: will be Mur- force away Goods out of a Man's Houſe, by Colour of an 
ler in al. Authority of the Lord Admiral, and would break into the 
Houſe, and a Woman, who was coming out of the Houſe, was 
kill'd by a Stone flung by one of the Aggreſlors at one of 
thoſe that made Oppolition; and it was Murder in them all, 
by the better Opinion; and we all hold the Law to be bu + 

5 
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And in the End of that Cafe this Caſe is put: A. and C. are 
fighting a Duel, and B. comes to part them, 4. kills B. it 
is agreed to be Murder in 4. and ſome held it to be fo in 
C. too, tho he did nothing; but the better Opinion is, that 
it is not Murder in C. tho' he was preſent doing an unlaw- 
ful Act, but he did not oppoſe B. as A. did, and killed B. 
becauſe he would not let him kill another; and yet in that 
Caſe C. had as much a murderous Intent as 4. had, tho 
not to kill B. for 4. and C. had a reciprocal Malice againſt 
one another. | 
The third Qualification to the Rule is, that the unlawful Act The unlawful 
ought to be deliberate, for if it be done of a ſudden, the Death od . aha 
oecaſion d by Purſuance of it will not amount to Murder. a 
As ſuppoſe a ſudden Quarrel happens between ſeveral berſons, 
whereby the Peace is broke, and a Conſtable comes to part 
them, and they continue on for a Time, and will not obey 
the Conſtable, and the Conſtable is killed in the Fray; yet If ana Frag _ 7 
if they did not know that he was a Conſtable, and that he rg Er. 5 
came to keep 


the Peace, ſo that they might take Notice of ecution of his 
| the Occaſion of his coming, it will be but Manſlaughter in — 
1 him that kills, and no Offence in the reſt. And fo it was be contable, 
fteeſolved at the Old- Baily, at the Seſſions after Hill. Term. it is not Mur- | 
| 19 Ca. 2. in one Thomſon's Caſe; he and his Wife fell out, * 
and were fighting, the Landlord where they lodged came | 
to part them, and to keep the Peace; Thomſon with great 

Force takes him and flung him upon an Iron Bar that ſtood 

in the Chimney, and broke his Rib, whereof he died; and 

it was held to be but Manſlaughter, becauſe, that tho he 
was doing an unlawful A&, and that the Landlord, or any — 
other, had as much Authority to keep the Peace, as if he 
actually were a Conſtable; and the killing of one who comes 
to command the Peace, tho he be no Conſtable, is as much 

Murder as to kill a Conſtable ; and that if he had declared I 2 Perſon 
that he was come to kcep the Peace, and commanded them po otine: 
to keep the Peace, whereb might take Notice of the keepthe Peace 
Cauſe of his coming, and ding that they had killed u Mild, iris 
him, it would be Murder; yet this not being fo, it was only © 
Manſlaughter, becauſe the original Quarrel was ſudden. 
But if it had been a deliberate Riot, whether he knew him If in a delibe- 
to be a Conſtable or not, or that he came to keep the Peace lter, . 
or not, if he kill any body whatever that reſiſts him, it Declaration, 
will be Murder in him, and all that join with him in the it is Moder if 
deliberate Act. 2 Ro. Rep. 460. In an Appeal of Murder by — 80 
Clement againſt Blunt, the Caſe was, 4. and B. quarrel 
about a Dog, which A. had promiſed to B. but * 
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fuſed to give him; upon which B. goes home for his Sword 
and comes back to the Place where 4. was, and underſtang. 
ing that he was gone home, he follows him home, and de. 
mands the Dog, and would come into his Houſe to ſearch 
for the Dog, and 4. refuſes him Entrance, and the other 
preſies in, and being oppoſed, in the Scuffle kills I. and it 
was held here at the Bar to be only Manſlaughter; yet B. 
was doing an unlawful Act, oz. entring into a Man's Houſe 

_ againſt his Will, and 4. was killed in purſuance of ſuch un- 
lawful Act; and the only Reaſon of that Reſolution muſt 
be, becauſe the unlawful Act in which B. was concern d 
was a ſudden one, and without Deliberation. And Hal:'; 
Pl. Cor. 51, 57. inſiſts very much upon it, that the unlawful 
Act muſt be with Deliberation, otherwiſe the Killing cannot 
be Murder. i 
he detibe. ln the fourth Place: As the unlawful Act ought to be 
8 with Deliberation, fo it ought to do Hurt to fomebody, 
Hurt to ſume · either immediately or conſequentially, otherwiſe the Killing 
body. will not be Murder. Dalt. 218. Br. Cor. 171. Stamf. 40. 
He 51, 57. That the unlawful Act muſt be deliberate, 
and mediately or immediately tending to hurt ſomebody. 
A Man goes to ſhoot a Deer in another Man's Park, and 
the Arrow ſtriking againſt a Tree, glances and kills a Man; 
it can be no more than Manſlaughter, tho 3 Inf. 56, 57. be 
to the contrary, becauſe it is an unlawful Act. 
In the tifth Place: It is fit to be known, in relation to that 
Rule, that it muſt be a deliberate unlawful Act, tending 
mediately or immediately to the Hurt of ſome Perſon ; what 
if it do not tend to hurt any Perſon? yet if it be unlawful 
if it be with it will be Manflaughter. Again, tho it be not with Deſign 
an elo to hurt any Perſon, yet if it be ſuch an unlawful Act as is 
Act, the not Felony, or carried on with a felonious Intent, and in Pur- 
agunſt a Per- ſyance of ſuch Act a Man is kill'd, ſuch Killing is Murder, 
Md not only in him by whoſe Hand the Perſon falls, but alſo 
es in all thoſe concern'd in the felonious Intent. As if divers 
agree to rob a Houſe, and ſome of them are placed in a 
Paſſage leading to the Houſe to watch for the reſt, and the 
others go to rob the Houſe; and a Perſon happens to come 
by, who is ſtopped by thoſe placed in the Paſſage, and in 
the Scuffle is killed by one of them, and no Robbery is com- 
mitted; yet this will be Murder in all thoſe that were by 
then, and likewiſc in all thoſe that went to rob the Houſe, 
and were not actually preſent. 3 Juſt. 56. A Man goes to 
ſhoot another Man's Hen, and chances to kill a Man, it 1s 
Murder ſays the Book, but that muſt be intended that 4 
— X 
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ſhot the Hen with Intent to ſteal it; and then becauſe a 
felonious Intent was at Bottom it will be Murder, otherwiſe 
that Cale cannot be Law. 


do firſt we all agree, that tho the Perſon, that ſhot off this 
Fuſ-e, did it with Intent to kill I. S. out of a premeditated 
Malice he had againſt him ; yet ſuch as did not know of ſuck 
Deſign, tho preſent at the T ime, and engaged in an un- 
1wful Act with him that did diſcharge the Fuſce, cannot 


be guilty of Murder. 2dly, We all agree, that if it were 


or againſt any of the King's Officers, and thereby the faid J. S. 
:: killed, it would be Murder in them all; ſo that being not 
found, we cannot intend it: Therefore the Priſoner muſt be 


Pariſh of God, 4 one againſt that of Eaſt-G rinſtone. 


N Order of two Juſtices for the Removal of a 
| Perſon was quaſh'd at the Quarter-Scſhons, and before 

the poor Perſon came back, the Pariſh, whoſe Order was 
quaſh'd, makes a new Order to fix him in another Place. 
And per Cur, it cannot be good, becauſe a new Order ought 
rot to be made till the Party were come back; and if that 
Order had been confirm here, it would not make it gocd, 
becauſe it was meerly void. 


ard moved to bring fo much Money into Court, to 
have it ſtruck out of the Declaration. Now the Courſe is, 
upon bringing Money into Court to pay Coſts ſo far, if the 
Plaintiff will take it out; but if it be ſuch an Action in 
which the Defendant may plead Tender in Bar of Coſts, 


WF Seftions 


an Order of 
Juſtices, and 
before poor 
Perion comes 


back Juſtices 
make another 
Order, it is 
void. 


Money 
brought into 
Court. 


and that the Plaintiff to ouſt him of that Benefit would 


reply a ſpecial Capias teſt. of a Term antecedent to the 


Principal ; all this may be open'd and ſettled on Motion ; 


per Cur. 


Clifton verſus Wells. 


Ction for theſe Words, Thon art a pocky I bore, and Words, 
carrieſt the Pom along with you. And to maintain it 77» «rt 4 


theſe Cafes were urged, 1 Sid. 224. 2 Sid. 5. 2 Cro. 430. 
i Ro. Ab. 67. per totam pag Dalton 150. Holt C. J. 


7 * 


Pocky 


IF more, 
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No Difference between theſe Words, and thoſe others, zz, 
has yot the Po by a yellow hair d Nench in Moor- Fields; and 
fure to ſay that a Woman is a Pocky Whore, is that the ig 
Pocky, quateuus ſhe is a Whore; and to ſay that ſhe carries 
the Pox along with her, makes it ſtronger; and Actions for 
Words are to be encouraged, for it is a great means to pre. 
ſerve the Peace, and any one will underſtand theſe Words 
to be meant of the French Pox. Jud. pro Oner. 


Jones verſus Sweetapple. 


Error cannot L Rror of a Judgment in Debt upon a Bond in the Com: 
boy mon Pleas, and the Error aſſignd was, That it was a 
for Appear- Bond for Appearance taken by the Plaintiff colore officii ; 
ance, that it and it was no where ſaid that the Plaintiff was a Sheriff, but 
——— ® only that he took the Bond per nomen Vicecom. Holt: 
Fizecew', for Then you ſhould have pleaded the Statute, and that Mat- 
_—_— ter; and now you are too late; and Judgment was af. 


— firmed. 


Dominus Rex verſus Croſſe. 


A Fat made A N Indictment was for a Miſdemeanor for buying ſtolen 
"RY _ goods, knowing them to be ſtolen: And after Verdict 
didable as a for the King, it was moved in Arreſt of Judgment that the 
Miidemeanor. Offence was Felony by a late Statute made in the Time of 
the King and Queen, and therefore it was not puniſhable as 

a Miſdemeanor. And per Cur, before that Statute, buying 

of ſtolen Goods, knowing them to be ſtolen, was only Evi- 

dence of the Party's being acceſſary before; but by this Sta- 

tufe ſuch Buying is made Felony. But Note; This Statute 

provides only to make ſuch as are Acceſſaries after guilty of 

| Felony. And ſuppoſe one ſets another to be robb d, fo that 

he is acceſſary before, yet he is not to be made a Felon till 
Conviction of the Principal; and if the Principal be ad- 

mitted to his Clergy, he ſhall be diſcharged, that is, ſuch 
Acceſſary ſhall. But Note; This is now remedied by an 

Act of Parliament of this Queen's: And Judgment was 


Ty ß are Per Cur It was agreed that the Tipſtaffs are the Mar- 
M=zbaFs Of ſhal's Officers, and he ought to have the putting of them 
ker. in; and the Cuſtody of the I ipſtaff is the Cuſtody a 

i — 2x _ Mar 
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Marſhal. And it is abſolutely neceſſiry to charge the Mar- Ante p. 583. 
ſhal in Debt for Eſcape, that he have Notice of the Party's 
being charged in Execution. 


Debt upon an Award: The Defendant ſets forth a void Verditon 2 
Award, and pleads Performance; the Plaintiff joins Iſſue — — 
upon the Performance; Verdict for Plaintiff; and moved this reſted. - 


in Arreſt of Judgment; and Judgment thereupon arreſted. 


Roſwell verſus Prior. 


IN Caſe for the Continuance of a Nuſance by Leſſee for Salk. 460. 
1 Years againſt Defendant, who had been alſo a Leſlee for —— * 
| Years of the Place where the Nuſance ſtood. Upon a ſpe- Years erects a 
| cial Verdict the Caſe was, the Defendant being pofleſs'd for Nufnce, for 


Years of a Piece of Ground adjoining to an ancient Mef- ger ac h 
ſuage, with ancient Lights, whereof the Plaintiff was pof- vered, the 
ſcf'd for Years, did erect a Houſe thereupon, whereby the Nusse is 
Plaintiff's ſaid Lights were ſtoppd, for which the Plaintiff the Lands of 
brought a former Action, and recover d Damages; after bis Leſſee, | 
which the Defendant grants over the Ground with the Nu- — ho chegy 
ſance to another; and after the Plaintiff brings this Action of it may be 
againſt the Defendant for the Continuance of that Nuſance; int either. 
and whether it lay was the Queſtion, which was often argued. 
1/7. By Northey for tlic Plaintiff, and Brotherick for the De- 
fendant. 2dly, By Darn, Serjeant for the Plaintiff, and 
Sir B. Showers for the Defendant. And laftly, by Ifilliams 
for the Plaintiff, and Wells for the Defendant. 
And for the Plaintiff it was urged, 1ſt, There can be no 
Remedy by Aſſize or Quod permittat againſt the Defendant 
or his Aſſignee, becauſe they have but an Intereſt for Years, 
and the Plaintiff has a Wrong done him, and ought to 
have ſome Remedy, and that only can be by an Action 
upon his Caſe, and againſt whom ſhall he have it? Sure 
here it is material who erected the Nuſance, for that is the 
Original Tort, and Ground of the Action for cauſa cauſæ 
eſt canſa cauſati; and by the Erection he is become liable to 
the Plaintiff for all the conſequential Damages happening to 
him by means of ſuch tortious Erection; and his granting 
it over to another, is ſo far from exculing him, that it 
ſeems to aggravate againſt him, for thereby he ſeems to 
perpetuate the Wrong, for he puts it out of his own Power 
to abate it, and likewiſe raiſes himſelf a Profit from it by 
inhanſing his Rent, and putting it by Contract into the 
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Hands of another, who cannot juſtify to abate it, without 
commirting Waſte. And the Exector by this Act of his 
would be anſwerable clearly for all conſequential Damages, 
it he had not aſſign d over; and it were moſt unreaſonable 
; Co. Wal- that it ſhould be in his Power to do wrong, and a continuing 
ker's Cale. Wrong, and have it in his Power to chooſe Perſons againſt 
whom the Party wronged ſhall have Remedy, and thereby 
cl-ar himſelf. If one is Exccutor of his own Wrong, and 
after take out Adminiſtration, he ſhall not thereby ſo 
purge the Wrong, fo as to deprive a Creditor of the Li- 


gainſt the E- 

rector of a Nu: Requeſt. | 

fance without the Leflor for a Nufance continued by his Leſſee, it being 

* erected by him. Jide 3 Cro. 191. He that is hurt by a Nu- 

lence Requeſt ſance, tho” long after the doing the Act that occaſions it, 

is necelfary. ſhall have his Action againſt him that does ſuch Act. 2 Ro. 

Ab. 137. 2 Leo. 153. 3 Leo. 174. The Plaintiff's Remedy is 

; Vent 48. of Neceſſity againſt the Defendant or his Aſſignee, it will not 

x Mod. 27. lie againſt the Afhgnce without Notice and Requeſt, and 

that muſt be perſonal ; and that will till be more abfurd to 

favour a Wrong-doer, fo far as to diſcharge himſelf of a 

Remedy againſt him for a Wrong, by putting a farther Dif- 

ficulty upon him to whom he has done the Wrong: Beſides, 

it is doubtful whether the Action would lie againſt the Under- 

Leſſee, and if it does not, ſure it will lie againſt the Leſſor; 

for it will not be ſaid, that by the Grant over the Plaintiff 

ſhall be depriv'd of all Remedy. Fide 3 Cro. 5 20. That the 

Action would not lie againſt the Aſſignee of Land whereon 

Nuiance con- there is a Nuſance. 1 Ro. Rep. 3 20. And as to that the Di- 

; _ verſity was remembred, when the Continuance occaſions a 

— new Nuſance, as in Caſe of a Pent-houſe, where every new 

dropping of the Rain is a new Nuſance; and where the 

Nuſance at firſt Daſh has done all the Miſchicf it can; in the 

firſt Caſe Action will lie againſt the Aſſignee, but not in the 

other. 2 Cro. 373, 555- And the Caſe in 11 Co. 51. was 

ſtrongly urg d; Diſſeiſor makes a Feoftment over, Diſſeiſee 

re- enters, he thall recover Damages for the mean Profits 

_ againſt the Diſſeifor, tho' the Feoffee took them; and fo 

is Hob. 98. and that was ſaid to be a ſtronger Caſe than the 
principal Cafe now in Queſtion. 

Of the other Side it was faid, that this Action either lay 

againſt Aſſignee alone, or at leaſt it ought to be brought _—_ 

: 
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and the Aſſignor jointly; for it being for the Continuance 

only, and that after Athgnment over; and to make the At- 
ſignor anfiver Damages in ſuch Cafe, were to charge him 
for a Nuſance in a Place which is not his: And as the Afſ- 
fonee has the fole Advantage of the Continuing, ſo he 
ought to be charged with the Diſadvantages likewiſe ; and 
for this were quoted 2 Cro. 555. F. N. P. 124. H. I. 

Before V. 2. c. 24. Aſſize of Nuſance lay not againſt E- Before W. - 
rector of a Nuſance after Granting over the Freehold; and - Roy toy 
the only Remedy was by Qzod permittat, and that lay only no again E. 
againſt the Alience. 2 Iaſt. 405. And the Alienee alone ter of No 
ought to anſwer for Damages in an Action on the Caſe, as — 
he ſhould in a Qu per mittat, or at leaſt it ought to be 
brought againſt them both; as if two Coparceners commit - 

a Nufance, and one of them dies, the Afſize or Jud per- 
mittat mult be brought againſt the ſurviving Aunt, and the 
Heir of the other. 2 Iuſt. 406. 

The Reaſon of a Remedy for a Nuſance, is becauſe of 
the Maxim Sic utere tuo, wut alteri non noceas; and here the 
Thing which occaſions the Wrong is not the Defendant's, all 
that the Defendant did was to ere, and for that Damages 
have already been recovered againſt him, and fince he has 
done no Nuſance; for the Erection cannot be ſaid a Con- 
tinuance, no more than the Continuance to-day can be a 
Continuance to Morrow. 

This were to puniſh one for what he cannot redreſs; for 
he cannot juſtity the Abating this Nuſance. And this Caſe 
was put by them; If a Man does falſly imprifon another, 
and after the Impriſonment is continued at other People's 
Contrivance, the firſt Wrong-doer ſhall not anfiver for that 
in Damages, cajus contrarinm verum eſt, if he were not dif- 
charged of the firſt Imprifonment. - 

He ought to anfiver Damages for the Continuance, who 
ought to abate it; and at Common Law the Alienee in 
Cafe of Freehold ought to abate, for the Orod permittas 
lies againſt him alone; ergo he alone ought to anſwer Da- 
mages upon an Action upon the Caſe ; and the ſame Reaſon 
holds in Caſe of Leaſe for Years. The Continuance is the 
Wrong complained of, and the fole Foundation of the 
Action; and the only material Queſtion is, by whom it is 
continued? and ſure that muſt be the Occupier. And Da- 
mages ought to be recovered againſt him for whoſe Benefit 
it ſtands, and that is the Occupier. And as the Writ of 
a Demandant is altered by an Alienation, ſo may his Remedy 
tor Damages. If one throw a Log over a private Tt 
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which 4. has over his Land, and after alien, will an Ac. 
tion lie againſt him for the Continuance of this Log a-thwart 
the Way in the Hand of the Alience ? Or if a Man build a 
Cottage, without allotting fo many Acres of Ground to it 
and then grants it over, will Action lie for the Continuance 1 
of it? | 
Erecting and Continuance are ſeveral Offences, and every 
Day's Continuance of the Nuſance is a new Nufance ; for it | 
is the Poſſeſſion and Lage of this Nuſance, to the Damage 
of another, is the Cauſe of the Action, and that is done by 
the Aſſignee. And if Defendant be anſwerable for this Nu- 
ſance, by the ſame Reaſon his Heir would, if this were a 
| Leaſe out of the Inheritance; for he might abate it as well 
as the Defendant, and he would be advantaged by it, by 
Increaſe of the Rent. 
There is a Diverſity between an Act, that is in it ſelf a di- 
rect Wrong to another, and an Act in it {elf lawful, but con- 
ſequentially injurious to another; the Caſe of Diſſciſin be- 
fore put is of the firſt Sort, and therefore the Diſſeiſor by 
making a Feoffinent over, is not quit of anſwering the mean 
Profits; for otherwiſe the Diſſeiſce would be without Re- 
medy, for he has none againſt the Feoffee who is in by Title, 
and has done no Wrong to him. But the doing a Thing on 
one's own Soil, is primarily and directly no Wrong to ano- 
ther, but may be fo conſcquentially by the Effects of it; 
and for this cide 1 Rol. Rep. 393. One ſet up Poles in his 
own Ground in order to build a Houfe, which when erected 
would be a Nuſance to another, he cannot abate them to pre- 
vent the Nuſance; and if a Treſpaſſer builds a Nuſance upon 
my Soil, and I never uſe it, quære whether the other has any 
other Remedy than by abating it. And here the Plaintiff 
has his Remedy againſt the Aſſignee for the Continuance, 
ſo there is no Neceflity to give him one againſt the Aſſignor; 
and the Neceſſity is the Reaſon of the Caſe of the Diſſeiſin 
fo much inſiſted on. 
It is true, one ſhall not transfer his Wrong over to an- 
other, ſo as to diſcharge himſelf; and that is alſo a Reaſon 
of the Cafe of Diſſeiſin before put. But here the Erecting 
the Houſe is not in it ſelf a tortious Act, but becomes ſo 
only ab effettu. And here is a Recovery againſt the Defen- 
dant already for the Tort ariſing from the Erecting, and 
6 thereby the Erecting is altogether become lawſul; for the 
Recovery is a Recompence for the Wrong, and gives the 
Wrong-Doer a Right to that which before was wrongful. As 
if A. takes away the Horſe of B. for which he recovers Di- 
; _”_— 2 8585 mages 


* ge | 0 
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mages, the Property of the Horſe 15 thereby veſted in . 
And if in this Cafe the Aſſignee had aſſigned over, would un 
Action lie againſt him for the Continuance after? If it would 
not, there is no Reafon it ſhould in this Caſe, for the original 
Tort is here purged by the Recovery. 

Per Cir: A QYnod permittat muſt be brought againſt the A . 
Alience, becauſe in its Nature it muſt be brought againſt ag nor 
him that is 'Tenant of the Freehold. An Afﬀize of Nuſance — — 
muſt be againſt the Alienor and Alienee; but if the Alienee lience, as be- 
dies, the Party muſt have a Writ of Entry in the Per, and 8 — 1 
not an Aſſize. And ſure this Action is well brought againſt 4 ion nan b. 
the Erector, for before his Aſſignment over he was liable for brought 32 . 
all conſequential Damages; and it ſhall not be in his Power Bait tue E. 
to diſcharge himſelf by granting it over; and more eſpeci- — DO 
ally here, where he grants over, reſerving Rent, whereby ke liable tor all 
agrees with the Grantee that the Nuſance ſhould continue, Babduental 
and has a Recompence, ois. the Rent for the ſame ; for which ke can. 
ſure when one eres a Nufance, and grants it over in that not purge by 
Manner, he is a Continuor with a Witneſs. And ſuppoſe in this „eu 
Caſe, the I.cflor or Aſſignor had been ſeiſed in Fee, and had 
erected this Nuſance, and then infeoffed another over, he had 
conveyed this as a Nuſance and Caaſa cauſæ eft cania can/ati. 

And if a Wrong-Doer conveys his Wrong over to another, 
whereby he puts it out of his Power to redreſs it, he ought 
to anſwer for it. And where it is objected, that the Tort of - 


a new Action will lie for: And the putting it out of one's @uce. 
Power to abate a Nufance, is as great a Tort as not to a- Vide 2 Cro. 
bate it when it is in your Power to do it. And it is a #3” 
fundamental Principal in Law and Reaſon, that he that He who does 
does the firſt Wrong ſhall anſwer for all conſequential je it | 
Damages; and here the original Erection does influence anger for alt 
the Continuance, and it remains a Continuance from the conſequential 
very Erection, and by the Erection, till it be abated. And Damages. 
the Caſe of the Diſſeiſor and Difſſeiſee is full in the Point; 


for what makes the Difleifor liable for Damages when the 


Lands were in the Hands of his Feoffee, but the original 
Tort. And in caſe of Diſſeiſin, Treſpaſs docs not lie for the 
Profits till Re-entry ; and by the Re- entry, tho it be upon the 
fourth or fifth Feoffce, the Diſſeiſin is purged, and whoever 
continues in after is a new Treſpaſſer; and tor continuing in 
after ſuch Entry, Damages ſhall be recovered 2 

N eofleo; 
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Feoftce ; for the Diſleitin by his Re- entry was purged, ang 
the Title by which the Feeflce was in is defeated, and the 
Feoffee continuing in after is a 'Frefpaſler, or Ditleiſlor, as the 
Diſloiſce pleaſes. And the Diſtinction, that the Building is not 
meerly a Nuſance, is very metaphy ſical: It is true, if you ab- 
ſtract the Building from the Hurt that it occaſions to the Neigh- 
bour, it is no Nuſance ; but ſure the Building a Houſe, which 
is a Nuſance, is a Malum in fe ; for one muſt uſe his own 
ſo as not to hurt another; and theſe Lights being ontient 
the Plaintiff has as much Right to them as the Defendant 
has to the Land; and his Uſer of the Land is reſtrained by 
the Intereſt the Plaintiff has in his Lights. Note ; It was 
farther ſaid by the Court, that if one takes another Priſoner 
by Wrong, and then turns him over to another Officer, who 
detains him, the fiſt 'Taker ſhall anſwer for all the conſe- 

quential Damages. But if this Action here were brought 
by an Alienee of the Land, to which the Nuſance was, a- 
gainſt the Erector, and Erection had been before any Eſtate 
in the Alicncc, the Queſtion would be greater; becauſe the 
Erector never did any Wrong to the Alience. But here they 

agreed to give Judgment for the Plaintiff. 
Note; Fhilt C. J. ſaid in the Debate of this Caſe, that he 
was not ſatisfied with the Caſe of Ripfon and Hoceli, 2 Cro, 
Q co. 373. iſt, That it would be Waſte in the Leſſee to abate 
Wn; the Nuſance. 24ly, In cafe it were, that therefore an Ac- 
Waſte in a. tion would not lie againſt him for the Continuance of it; 
| lienee oa- for it was the Leſſce's Fault to contract for an Intereſt in 
| by Nu- Land on which there is a Nuſance. But the Action lying 

' __ againſt the Leſſee is no Reaſon why it ſhould not lie againſt 

— 1 the Leſſor, for the Party ſhall have but one Satisfaction; 
either, ſhall for, the Plaintiff having his Election againſt which of them 
P — to bring it, by commencing it againſt one has determined 
his Election; as if one may bring 'Trover againſt two jointly 
or ſeverally, and he brings it againſt one, and has Damages 
once aſcertained, he is for ever barred againſt the other; 
and fo it is in Battery. e 


Finch verſus Harris. 


Ante p. 420, | YRohibition was moved for to ſtay a Suit in the Spiritual 
Tho Dona Court, againſt a Cleik in Orders, for Preaching without 


dre be ex. A Licence, upon Suggeſtion, that there is a Chapel Donative 
pd within ſuch a Pariſh, four Miles diſtant from the Mother 
's Ju- | | | == ch 
riklition, the 5 . Church, 
Clerk of it is not, who may be puniſhed by Ecclefiaſtick Cenſures, but not to Deprivation. 
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Church, and that it is conſecrated; and that this Suit below 

is for Preaching there, fo the Ordinary has rothing to do 

with it; and the Deſign of this Libel is to bring in Queſtion 
whether this be a Donative or a Chapel of Eaſe. But per 

Cni'; None can preach without Licence of the Ordinary, 
whoſe Cure it is to prevent Hereſies and Schifms in his Di- 

oceſe; and there is a Canon againſt Preaching without Li- 

cence, and that binds all the Clergy. And a Clerk ordained None cen 
cannot preach even in the Dioceſe whereof he is, and by Pech a. 
whoſe Dioceſan he is ordained, without Licence; tho' one © — 
would think the very Ordination would amount to a Licence 

to preach within that Dioceſe. And tho it be true, that Or- 

dinary cannot puniſh him by Deprivation of this Berefice, 

it being a Donative, yet he may cenſure him otherwiſe ; for 
otherwiſe the Inconvenience would be intolerable; that it 
ſhould be in the Power of a Man, by putting in a Clerk 

into ſuch Donative, to exempt him from the Cenſures of 

the Ordinary and Subordination to the Eecleſiaſtical Law. 

And per Holt: It is againſt the Law Eccleſiaſtical to preach -- 

in a Place not conſecrated; and it would be to ſet up i Con- 
venticle. Indeed one may pray in his own Houſe for Family. 

but he cannot preach there; and this Clerk, without Quc- 

ſtion, is viſitable by the Ordinary, tho he has no Juriſdiction 

over the Thing, ſo as to deprive, as in Caſe of a Rectory. 

And here they at laſt moved for a Prohibition gzoad the 
Reading of Prayers; but it was denied. 


Per Cnr': One committed to Marſhal by the Court, may One commit. 
be brought up by Rule of Court; but one committed by **?7 Judge 


a Judge in his Chamber cannot be brought up without a 45 
Habeas Corpus, to which a Return may be made, | np 
| ea; Corp. 


Strechpoint verſus Savage. 


E B T upon the Statute of 5 Eliz. for uſing the Trade Computation 

of making Chartas pictas, Anglicè playing Cards, ot Time. 
from the 23d of Febuary till the 23d of January following, uw 0 
SiS. Per duodecim menſes integras, not having ſerved his 
Time for ſeven Vears. After Verdict it was moved in Ar- 
reſt of Judgment, that the Computation here is by Calendar 
Months, whereas by the Statute it muſt be by Lunar Months; 
and for this was quoted the Caſe of the King v. Srewbridge, 
Mich. 6 IV. 3. And if this ſhould be conſtrued, that it he 
uſcd it for the Time — — he muſt have wn” * 
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for eleven Lunar Months of Neceſſity, then it will be in- 
certain when they will begin the Computation; and the 
Defendant may be again charged for Part of the Time for 
which this Recovery now is, and cannot plead this Reco- 
very in Bar; and the right Way had been to ſay, that from 


— 


ſuch a Day per nndecim menſes prox ſequent he uſed it. 


The ſecond Exception was, that Charts pictæ were painted 
Cards, and not play ing Cards, for the Latiz for Playing 
Cards is Charte luſoriæ. But per Cur : The Romans had 
not playing Cards, and Chartæ lnforiz may as well be a 
Kight as any Thing elf» ; but the other would be fatal, but 
is help'd by the Verdict's tinding him guilty of two Months 
Lunar next after the 23d of H brnary. And if a Man uſe 
a 'Frade fourteen Days in one Month, and then ceaſes, and 
uſes again fourteen Days in the next Month, he is not pu- 
niſhable by the Statute. 


Colt verſus Hrviſt. 


3 N an Appeal of Murder by Cult againſt &. for Death of 


If the Indict- 1 his Brother, a Conviction of Manſliughter, and Cler 
ment,onwhich allowed, was pleaded in Bar, and allowed to be good; but 
the Conviction . . ; . | 
was, were vi- it was allo agreed, that if the Indictment, on which the Con- 
-10u5, or Plea viction was, were vitious, or if this Plea were ill pleaded, the 
2 Defendant muſt plead to Iſſue. And therefore it was ex- 
ie. caepted to the Indictment, that the Latitude of the Wound 
was net ſet forth, Jide 4 Co. 40 & 42. But 20 allocatur; 
For the Depth of the Wound and the Place where it was were 
aſcertained; and the Reaſon why ſuch Curiouſneſs is requi- 
ſite is, that it may appear to be the ſame in Identity, and 
that it was mortal; and both theſe Ends are anſwered by 


the Diſcription of the Wound, as it is in the Indictment. 


Another Exception was, that the Indictment did ſet forth, 
that two other were preſent and abetting, but not faid in 
what County they were. Sed non allocat; For however that 
might be as to the Abettors, yet it could not be an Excep- 
tion for him, who was charged as Principal, for it was laid 
Benefit of where he was. And here, per Holt, the Benefit of the Clergy, 
Op. and Burning in the Hand, is no Judgment. And if a Man 


Hand, is no be convicted of Manflaughter, and no Judgment of Death 


ſangment. given, Anterfoits convict will not be a good Bar of an Ap- 


peal, but Conviction and Benefit of Clergy is: And if one 
be convicted of Manſlaughter upon an Appeal, the King 
may pardon the Burning in the Hand, which ſhews it 15 

; 16 


| 


—— T — — — — - 0 


—— g. — — : - 
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no Judgment, tor then could not the King pardon it : And 
the Statute of II. 7. has taken away the Judgment of de- 
livering over to the Clergy, but orders a Mark to be put on 
the Party. 


* 


_— 


2 


E 


Croſſe verſus Smith. 


E of a Judgment in the Court of Fly, in an Action g. 48. 
for Words; the Error aſſigned was, that after the Plaint Far. 138. 
levied, and before Iſſue tried, a Certiorari iſlued out of the 3 * 
C. B. to remove the Proceedings into that Court, which Eg. my 
Writ was duly ſerved upon the Judge, before the Jury ſworn, Pot: in this | 
and allowed by him; that notwithſtanding he procceded to 8 
try the Cauſe, and ſo gave Judgment, which was void, as e 


being coram nom Judice. To this the Defendant pleaded the 


Charters of Creation of the Franchiſe of Conuſance of Pleas 
to the Predeceſſors of the Biſhop of Ely, and an Allowance 
thereof in the Courts of Veſtmiuſter Hall: And on Demur- 
rer the Caſe was argued ſeveral Times at the Bar. And now . 
Holt C. J. delivered the Judgment of the Court: Sure if the TheFranchiie 


Certiorari be well penned, it is a Superſedeas of all Pro- - 4 . | 


ceedings below; and the Counſel cannot be in Earneſt, tine not in e- 


when they pretend to make the Franchiſe of Fly in equal dun Degree. 
Degree with that of a County Palatine. And admit the Char- 

ter had been to hold Plea of all Matters ariſing within that 

Precinct; can any Man think that by this all the King's Sub- 

jects ſhould loſe the Benefit of the King's Courts, which are 

Part of the Conſtitution of the Government, and Part of 

every Man's Birth-right to ſuc and be ſued in. And it would 

be very inconvenient if it were ſo; for ſuppoſe a Man gocs 

to Market within this Juriſdiction, there he is arreſted, 

and if he has not Bail living within their Juriſdiction, he Bail out of the 


muſt go to Gaol; for Bail out of the Juriſdiction will not Juriſdichten 


do, becauſe their Proceſs cannot reach ſuch Bail; and be- — 
ſides, he ſhall have his Cauſe tried by Strangers to him, ad 
Acquaintance of the Plaintiff's living within the Juriſdiction: 

And ſure it never was in the Power of the Crown to deprive 

the Subjects of their Birtl- right, as to make ſuch a Grant 

binding upon them. 2d/y, The Grant is, that the Biſhop Conufance of 
ſhould have Conuſance of Pleas; what is that? That one Plezs is, that 
living within that Juriſdiction ſhould implead another in the Jem 
Biſhop's Court, for a Cauſe of Action ariſing within that Ju- may implead 
riſdiction; and who is to claim this, if the Action ſhould be 6 
commenced above © not the Defendant. for he cannot plead rang there. 
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„Vent. 156. it to the Jurildiction of th: Superior Court; but the Courſe 
is for the Lord of the Franch.ſe, by himſelf, his Bailiff gr 
Which muſt Attorney, to come mto the Sup rior Court, and produce kis 
be cemanded Charter of Conuſance; or it it be very anticnt, to ſhew an 
x — — Allowance of it in that Court, and pray Conuſance. And 
chile. upon Allewance of his Claim, the Court above appoints 
him a Day to hold this Court on, and directs the Parties 

to go down on that Day; and if Juſtice be not done below 
the Record remaineth here above; and the Court has a con. 
Where, if Ju- tant Sup rintendancy over the Cauſe. So that if Juſtice be not 
mee be et One below, as if the Defendant live without the Franchiſe, 
| „a Re- 5 K "M$ . a | 1 3 
ſummons hall nd has nothing within the Franchiſe by which he may be 
go. ſummoned, or that the Judge does not do Right, the Plain- 
tiff way come up and thew this Matter to the Court, and 

ther upem a Re-fummons ſhall go upon the Record here, 
ard the Court ſhall proceed to do Juſtice here; fo that 
tho' Conuſ.nce be allowed according to the Grant, yet 
the Matter ſhall be brauelt back hither, if Right be not 

done below; and ali this was for the Benefit of the Lord 
of the Franchiſe ; and even tlliis was hard enough upon 

the Subject. And there was great Reaſon for this Courſe 
in former Days, when great Men did abet and maintain Par- 
ties, and theſe great Franchiſes generally obtained by Ab- 
bots and Churchmen, who then had three Parts of the Lands 
of the Kingdom in their Poſſeſſion; and they received Legiti- 
macy more from Length of Time than from any Reaſon 
2 H. 8. c. 24. that there was for them. And fo is the Statute of H. 8. con- 
cerning Reſumption of Liberties, that all theſe Juriſdictions 

are detrimental to the King and his Prerogative; and for 
that Reaſon their Power of Pardoning in County Palatines, 

and making of Juſtices, is taken away. And there have been 

always Certiorari's to correct Abuſes in theſe Juriſdictions. 

Exempt Juris Exempt Juriſdiction is this, and was granted to Cities or 
2 Towns Corporate for Benefit of Trade; it was a Grant to 
impleaded out the Freemen of ſuch a City or Town, that they ſhould not 
of ſuricliction, be impleaded out of their City or Town, and this Grant 
winch he my was good, if there were a Court in the City or Town to 
wave, hold Plea of the Matter. And if ſuch Inhabitant, in that 
Caſe, be impleaded in any other Court, he ſhall plead this 
Franchiſe to the Juriſdiction; and if he were ſued below, 
he might have a Cerriorari and remove it up; for the Pri- 
vilege of being fued no where elſe, being for his Advantage, 
he may wave it: So there is no Court can ſtand againſt a 
Certiorari. In London they have a Way of procceding by 
foreign Attachment; yet it is every Day's Practice to ee 
5 | the 
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the Cauſe up hither by Curticrari, and thereby all the Pro- 
ceedings below upon the Attachment are diflolved. 

A third Sort of Franchiſe is teuere placita, that is Power Franchiſe to 
to hold Plea of Matters within ſuch a Precinct, but does not dt,, 
exclude any other Juriſdiction, nor intitle che I ord to claim fuch a Pre- 
Conufance. 9 . 6. 59. Cafes are remevable out of infe- cad docs not 
rior baſe Courts, by Recordare or Poue, as the Caſe ſhall —— Jurif. 
require ; but to remove out of a Court of Record, it muſt dition. _ 
be by Certiorari. And to ſay ſuch a Writ is not found in Oer tre re. 
the Regiſter; ergo it does not lic, is no Argument, for Half date Courts by 
the Writs uſed in J/:ftminſter-Hall arc not in the Re- Recordare or 


T be Statute of 43 E/ means Certiorari's by the Words berg 4 


(other Writs) and it is remarkable, that the Thing complain d Cortiarari. 
of there is, not that the Writs were uſed, when in Trutn 
they did not lie, but that an Abuſe was made of them, cis. 
that they were brought after Trial; and therefore it pro- 
vides that no Certiorari or Hab. Corp. ſhall be brought or al- / 
low'd, unleſs it be deliver d before the Jury ſworn. And 
again, The Statute of 21 Ja. c. 23. takes Notice of Certio- 
rari, and only complains of the oppreſſive Manner of uſing 

them, 0iz. after Party had procceded a conſiderable Way 
below, and likewiſe removing Cauſes of ſmall Value; and 
therefore the Courts below are allow'd to detain Cauſes 
under five Pounds; and likewiſe where the Certiorari or Hab. 
Corp. is not deliver'd before Iſſue join'd, fo that it be not 
join d within fix Weeks after, &c. both which Statutes ſhew 
this Writ was lawful, but abuſed, and the Abuſes are only 
cured; and if the Writ were not legal, the Parliament would 
have condemned it, as well as the Abuſe of it. 

And the King's Courts are for his Subjects and People, as 
well as for himſelf; and as when it is granted to a 
ration to hold a Seſſion of the Peace within their Burrough, 
before ſuch and ſuch Juſtices, that are Freemen of the 
Town, tho ſuch a Grant is a Franchiſe to them, and it is as 
much their Right to hold Seſſions and take Conuſance of 
Matters proper for their Juriſdiction, as it is the Biſhop of 
Ely's Right in this Caſe ; yet by daily Practice Certiorari's 
go to them to remove Indictments from before them to this 
Court; fo by the fame Reaſon it will lie here; and it is 
more juſt and honourable for the Subject to receive Juſtice 
in the King's immediate Courts, and from Judges appointed 
by himſelf, than from Judges named by his Fellow Sub- 
jet; and there is as much Difference between the King's 
——— 8B Courts 
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Courts and thoſe that are held by Franchiſes, as there ig 
between the People he governs by himſelf, and thoſe he 
governs by his Vice-Roys in bis Plantations. And he quoted 
a Caſe in 2 Ro. Ab. 493. Jonſom v. Ellis; An Action was 
brought in the Court of Maidſtone, and an Hab. Corp. 
brought and ſerved in due Time, and notwithſtanding Judg- 
ment given below; and this Judgment was for this Error 
reverſed. So here if the Certiorar; be good in the Form and 
Frame of it, that is, if it deſeribes the Record right, with- 
out doubt the Judgment is erroneous. And Holt ſaid he 
It is better to wonder d the People did not bring a Hab. Corp. and not a 
— _ Certiorari; for the Defendant may well ſay, will not be 
Gf; ſued in this Inferior Court, but will be ſued above, and 
there I will put you in ſuch Bail as the Court above will 
reach, tho your Proceſs cannot come at them, and that I 

cannot give you ſuch Bail as you can reach; and ſo he may 
well remove the Cauſe by Hab. Corp. And in ſuch Caſe, 
if he do not put in ſuch Bail above as the Action would 
If by the require below, a Procedendo ſhould be granted; for if by 
Courte below the Courſe bo low there ought to be Special Bail, tho Com- 
——_— Spe- mon Bail would do if it had commenced above originally, 
cial Bail muſt yet Special Bail muſt be given above, or a Procedendo ſhall 
be above, ceo. And if one Action require Special Bail, and another 
mall go. not, and that do not appear to be done fraudulently to hold 
to Special Bail, there we will hold it to Special Bail, or grant 
a Procedendo; but if Fraud appear we will retain it. And 
tho the principal Caſe be between two Perſons dwelling 
within the Ie of Ely, yet that makes no Difference. And he 

ſaid he had known jor Courts held to harder Play than 
this, for he had known in the Common Pleas, that in E- 
ſcape out of Execution upon a Judgment in an Inferior 
Court, the Officer was let in to alledge that the original 
Cauſe of Action was not within their Juriſdiction, tho it 
were laid to have been within it, admitted by the Party fo 
to be: But I think that hard, becauſe it is a Court having 
Juriſdiction; and ſince they have ſhewed the Matter within 
that Juriſdiction, and that has been admitted on Record. 
I hold the Party himſelf would be after concluded to fay 

that it was not within, and by Conſequence the Officer is fo 

too. And it has been held that Falſe Impriſonment would 
lie againſt an Officer for the Arrcſt, if the Cauſe had not a- 
riſen within their Juriſdiction, tho' it had been alledged by 
the Plaintiff to have arifen within it, and ſo confeſs d by 
the Defendant, but that was hard. But the beſt Way is to 


— 
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make right Uſe of their Juriſdiction, and not to pretend to 
hinder the Subject of his Right of uſing the King's Courts: 
And Property is much larger now than formerly; for then 
there were many Villains, but now we are all Freemen. So 
fer Cur”, It is apparent Error, but then an Exception was 
taken to the Writ of Certiorari. | 


Thomſon verſus Saut hevell. 


yEclaration was generally of Eaſter Term; and the 170". 
Cauſe of Action laid in ſuch a Day in April, which Nyc. wh. 
Day in Fact was within the Term. And 1ſt, It was agreed Day of the 
the Court would judicially take Notice of the firſt Day of — Term 
that Term, is. what Day of the Month it was, and con- 
iequently that the Cauſe of Action accrued after it. 2dlp, 1 
That a Declaration generally of ſuch a Term, without any 4 
ſpecial Memorandum, refers to firſt Day of Term; other- refers to the 
wiſe, if there were a ſpecial Memorandum of the Time of firlt Day, if 
filing the Bill, or of giving Bail; ſo if it be made out in Swe A. 
Fact to have been at a Day after the Day of Cauſe of A- aan. 
ction mentiond, it may be ſet right. But upon Examina- 
tion, it appear d the Declaration was accepted by Conſent, 
(which Hof ſaid was a filing of Common Bail of Courſe) 
but there was no Writ or Proceſs returnable; and thereupon 
Holt declared, if there were a Proceſs returnable at a Day 
certain, and it had appear'd when Bail had been put in, 
that would be a Ground for Amendment; but it being only 
found that Common Bail was filed, that muſt refer to firſt 
Day of Term; and Judgment was arreſted. Fide 2 Lev. 
12, 13, 176. 3 Keb. 1 12, 124, 693. 1 Vent. 135. Hob. 70. 


Dominus Rex verſus Cranmer. 


AY Indictment was for Perjury; the Defendant enter'd Nez Pro 
into a Recognizance to try it, and was deſirous to car- 94 by Pro- 
ry it down to try, but the Proſecutor entred a Now Prof. ade. 

Per Cur: It was an ancient but illegal Practice, that if an 
Indictment had lay till for a long Time, to enter a Non 
Prof. upon it. But that ought not to be without Leave of 
the Attorney General, not even at the Requeſt of the Pro- 
ſecutor; for it would be of intolerable Miſchief, that it 
ſhould be at the Diſcretion of Proſecutor to make an End 
of the King's Suit, and alſo to get a Bill or 


t—_ 


— 


— md 
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Crime found of Record againſt one, and by ſuch Entry of 
Non Prof. deprive him of the Means of clearing himſelf by 
Trial. And for theſe Reafons the Court did ſet it aſide; 
and if the Indictment be vitious, an Acquittal in it will be 
no Bar to a new one. 


„ 


E25 3 
— in Venue is never changed in Covenant. 


Covenant. 


Riot may be Per Cur”: If one goes to aſſert his Right with Force and 
by atlerting Violence, he may be guilty of a Riot. 4. has Right of Com- 
Force, mon in ſuch a Cloſe, which belongs to B. who, after the 
Corn taken away, ſows Peaſe in it; he cannot by ſuch a 
Trick deprive 4. of the Benefit of his Common. 


Courtney verſus Hornigold. 


5 EBT upon a Bond for Performance of an Award; Nut 
8 ' ;kcard pleaded; Replication ſets forth an Award of 
ward. if i fuch and ſuch Things of one Side, and ſuch Things to be 


Ante p. 833. 


| contains more perform'd of the other Side, all well awarded, aſſigns Breach, 


Dan and brings the Award into Court; Defendant prays Oyer 
out, he cannot thereof, and has it; whereby it appeared that it did contain 
zecover. more Matter than the Plaintiff did ſhew in his Replication, 
and demurs for the Variance. And it was urged, that if 

Iſſue had been taken upon the Replication, and the Award, 
whereof Oyer was given, had been produced in Evidence, 

the Plaintiff muſt have been nonſuited, for they were quite 
different Awards. And the Award is intire, and ought to 

be altogether ſet out, for there may be that in the Award, 

which if ſet out might make it all void, or at leaſt ſhew 

that the Plaintiff had no Cauſe of Action; for ſuppoſe here 

they had concluded by declaring that they had made no 

Award, or had awarded that the Plaintiff ſhould deliver to 
the Defendant twenty Pounds and a Horſe, and that there- 
upon the Defendant ſhould deliver a certain Deed to the 
Plaintiff; can it be ſaid, if the Plaintiff had brought Debt 
upon a Bond for the Performance of that Award, and upon 
Nul Award pleaded ſhould reply, and ſet forth an Award 
that the Plaintiff was to deliver the Defendant a Horſe, 

| whereupon the Defendant ſhould give him up the Deed, 
that upon Iſſue thereupon the Award made would maintain 
the Iflue? Beſides, the Submiſſion is with an Ita quod de præ- 
mi ſſis, and the Award ſet out in Replication is not fo. It 
3 was 
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vas agreed, that perhaps in Debt upon the Award this Way 
would do; but this being a collateral Thing, big. a Bond 
with a Penalty, it will not do. 

To which it was anſwer'd, That true it is, if the De- 
{-ndant had come to excuſe himſelf of the Forfeiture of his 
bond, he ought to ſet out the whole Award; but when one 
is only to ſhew Cauſe of Action, it will ſuſſice to ſhew 
enough that a Caufe of Action may appear to the Court; 
ice Mood man and Mantl:'s Cafe in Plozed. and Hammond 
and Caſe in Brocunl. If a Man be bound to B. to 
pay him ſuch a Sum, provided he makes a Feoffment u 
Condition to C. in an Action brought upon this Bond, the 
Defendant ſhall not crave Oyer of the Deed of Feoff- 
ment, and alledge that it is not according to the Condition 
of the Bond. FEY 


Ihle, C. J. The Award muſt be reci „or elſe it is 
not good; and you have omitted Part of what is to be done 
of one Side, and therefore a Part of the Award to be done 
of your Side, which was traverſable by the Defendant; and 
if it would be againſt you on Verdict, it will be fo too 
on Demurrer upon Oyer. And tho' your Declaration upon 
the Bond, and the Breach alledg'd be well, yet if that which 
you ſhew upon Oyer does not maintain it, you are 
gone, where it is neceſſary to ſet out a collateral Matter to 
make the Declaration good. And he adviſed them to diſ- 
continue, and pay Coſts, and fo they did. | 


Stamford verſus Sims. 


* Replevin, the Defendant avow'd the Taking in quodam Avowry. 


meſſuagio vocat the D. in ſuch a Pariſh. Note; The 
Replevin was for Goods taken in quodam meſſuagio vocat B. 
and the Avowry, that prædictum meſſuag, in quo the Taking 
was, was called D. abſque hoc, that the Taking was in B. 
and upon Demurrer Fad. pro Quer per Cur, for the Way 
had been to ſay that the /ocns, in quo the Taking was, was 
call'd D. abſque hoc, that it was in the ſaid Meſſuage cocat 
B. and pro returno habendo to make Title to the Diſtreſs. 
Vide 2 Lev. 92. 1 Vent 127. ant. 67. 


8 C Smith 
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| Smith verſus Oxbring. 


Bail ſhall EBT upon a Recognizance Bail. Halt. This is much 
r practiſed of late to ouſt the Bail of the Benefit of ren- 


Term, aſter dering the Principal, as he may do on a Sci. Fa. and ſince 
Return oſ Pro- there is Reaſon the Bail ſhould have equal Indulgence in 
ug rely both Caſes, let the Rule be that the Bail have eight Day; 
rw render. in full Term after Return of Proceſs againſt the Principal 

to render him. So if for the Purpoſe Proceſs be return' 
only within four Days of the End of the Term, the Bail 
| ſhall have four Days in the next Term to render, and upon 
their bringing in the Principal in the mean Time they ſhall 
be diſcharged; and till that Time be paſt, the Court will 
grant an Imparlance. 


Fackſon verſus Bridge. 
Covenant by 7 


Efendant did covenant to ſerve the Plaintiff's Teſtato: 
Executor and his Aſſigns for eight Years; and the Queſtion was, 
2 how: whether the Plaintiff as Executor was an Aſſignee in Law; 
venanttoſerve for by the Agreement it is not fix d to the Perſon of the 
Teſtator or his Teſtator; for if it were, the Executor ſhould have it, and 
— te it would be Aſſets in his Hands, vide Plocud. 287. b. 288. a. 
uſed the nine And it was faid, that if the Executor did ſet up ſuch a 
Trace. Trade as the Servant was to be employ'd in by the Cove- 
nant, it ought not to determine by Death of Covenantee. $c- 
cus it were hard to transfer the Servant to another Service, 
and ſo it was ſaid it would be in Caſe of an Apprentice; and 
here it being aver'd that the Plaintift uſed the fame Trade 
in which the Defendant had covenanted to ſerve; he had 
Judgment. | 


Gibbs verſus Walkley. 


Double Error Double Error in Fact was aihgn'd. And per Holt, the 
in n. £ A Way is to plead i uullo eſt erratum, and ſhew the Du- 

5 plicity for Cauſe to affirm the Judgment, cide 1 Ro. 4b. 
But if there be 763. But if apparent Error appear on the Record, not- 
Errorappaent withſtanding the ill aſſigning of the Error in Fact by Reaſon 
— of the Duplicity ; yet Judgment ought to be * 


„ 2 — 
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ſuch apparent Error; but here no ſuch Error appearing on 
the Record, the Judgment was affirm'd, becauſe of the Du- 
plicny of the Error in Fact. Per Cur. 


Lane verſus Green. 


Eclaration, That the Defendant the eighth of Septem- — N 
a 1 | . X a 15 W NK 1s 

ber 1689, per ſcriptum ſuum obligatorium conceſſit ſe delivers. 

tcneri, Gc. to the Plaintiff; and upon Oyer the Bond bore 

Pate the eighth of September 1699, and for the Variance a 

Demurrer. And it was urged, that ſince the Plaintiff varied 

the Lien from the Date of the Bond, he ought to ſhew 

when it was firſt deliver'd; and the right way had been to 

declare upon the Bond with the Date it bore, and then to 

ſay primo deliberar at ſuch a Time, and at this Rate one 

might declare upon a Bond after the Action brought. But 

per Cur, Since it is ſaid that ſuch a Day conceſſit ſe teneri, it 

is well, for that could not be without it were then deliver- 

ed; it is well enough. Jud. pro Cuer. 


Gree verſus Rolle. 


E againſt two, who enter into the common Rule Salk. 456. 
of confeſſing Leaſe, Entry and Ouſter; at the Trial be- I E-timent 
fore a Judge of Nife prizs, one of them refuſes to confeſs un — 
Leaſe, Entry and Ouſter; and the Plaintiff enters a Retraxit to one at Nif 
againſt him, which the Judge of Niſi prius records, and rg .... 
goes on to Trial againſt the other, and Verdict for the theothers, and 
_ Plaintiff. And it was moved in Arreſt of Judgment, 1/t, That held well 

a Judge of Niſi prius cannot record a Retraxit, for before 

the Statute of Tork 12 Ed. 2. he could not record a Non- Bere 12 Ed. 
| ſuit, and a Nonfuit againſt one would make an End againſt 48. 
both; and yet a Retraxit, as here contended for, would not could not r- 
make an End as to both, but would ſever the Pleas of the gur — 
Parties againſt their own Conſent; it is true, if they had ſe- 

verd in pleading, a Retraxit againſt one would not diſcharge 

the Suit againſt them both, for there the one Defendant is 

not concern'd with the other. 1 Sid. 76. Covenant againſt 

two to build a Houſe artificially, and one of them lets Judg- 

ment go againſt him by Default; the other pleads that he 

did build the Houſe artificially, and a Verdict for him; and 

held he that ſuffer d Judgment by Default ſhould be diſ- 

charged too, for now it appears there was not ſuch _ 


rn 
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of Action againſt both, as the Plaintiff declared on. 1 Sid. 376. 
Action againſt two Executors, one of them confeſſes a ſmall 
Quantity of Aſſets, and Plaintiff replies Aſſets altra; cide the 
Book at large, which Holt denied to be Law, and quoted 
Long quinto Ed. 4. 108. Bro. Faudg. 77. And it was further 
urged, that the Entry of a Retraxit did not ditcharge the 
Defendant, againſt whom it was entered, from being Party 
to the Iſſue, till there is Judgment given quod eat inde fine 
die; and that cannot be done by a Judge of Niſi prins. 
but muſt be done above after the Return of the Poltea, 
and the Eſtoppel begins from that Judgment ; and a Re- 
traxit muſt be enter'd in Court, and iz propria perſond, and 
cannot be by Attorney according to the Rule of Brecher 

Cafe. | = 
2dly, It was ſaid, that after a Retraxit againſt one, tho 
Judge could not try the Cauſe againſt the other, for his 
Commiſſion was to try an Action againſt two; the Parties 
_ themſelves might have ſeverd in Pleading, but the Judge of 
Niſi prius has only Power to try the Action. This is not 
like a Protection, which the Judge of Aſſize may receive and 
record, and yet may proceed and try the Cauſe; for if the 
Protection lies not, or lies, and is not well caſt, the Trial 
ſhall ſtand ; but if it lies and is well caſt, the Trial ſhall 
go for nothing; but after a Retraxit well entered againſt 
one, the Judge of Aſſize has no more Power to try the Cauſe 
than he has upon a Plea Puts darrein continuance; and there 
all he can do is to record the Plea, and bring it up, and then 
the other Party may reply, take Iflue, or demur, and the 
Matter ſhall be determined above; quod Holt conce ſit. And 
if the Judge of Niſi prius cannot diſcharge the Defendant, 
he ſtill remains Party to the Iſſue before him; and the 
Judge's Commiſſion being only to try that Iſſue to which he 
is Party and Privy, he can try no other; and he ſaid, a Judge 
of Nifi prius could not plead an Excommunication in the 
Pl. Pais darrein continuance, tho that be a legal Diſabi- 
lity, and the Defendant had no other Opportunity of 
pleading it ; and that is much a ſtronger Caſe than the pre- 
ſent, and more deſerving of the Equity of the Statute of 
York, 12 Ed. 2. c. 4. and 18 Ed. 3. 38. and 2 Rol. A. 63c. 
are expreſs, that a Judge of Nifs priut cannot take a Plea 
of Excommunication ; but he may do whatever is neceſſa- 
rily incident to the Trial, as to take a Challenge to the Ar- 
ray or Juror, Witneſs, (5c. and it is by ſubſequent Acts of Par- 
liament that they have Power to give Judgments in ſome 
particular Cafes, as Felony, Treaſon, Qpare impedit, 5 

I | pi 
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-ide Hard. 112. Style 104. and the Statute of 14 H. 6. V. 2. 
. 3. for, as Judges of Niſi prius, they can do nothing but 
what tends to the Trial ot the liſue, and without a Judg- 
ment one cannot be ſevered from the Iſſue, and then it can- 
not be tried againſt one without the other. 
Jo which it was faid, that a Judge of Niſi privs may 
do whatever tends to the Aid or Furtherance of the Buſineſs. 
2 Inſt. 425. 17 Ed. 3. 22. He may receive a Protection. Plea Judge of NF 
Puis darrein continuance is recorded every Day by them: . records 
They may likewiſe receive a Challenge, and record a De- ,,;, me. 
murrer to it. Tre. 181. And why may he not as well re- az. 
ceive and enter a Retraxit, which is no more than an A- A proc i 
greement on Record, that he will not proſecute againſt that only an Agre- 
| Party; and a Retraxit is not a Confeſſion of the Want of ment nut » 
Cauſe of Action, but an Agreement not to procced. And 
therefore if "Treſpaſs be brought againſt two, one may enter 
a Retraxit againſt one, and proceed againſt the other; for by An 
the Retraxit the Writ docs not abate ; and yet if he had 
confeſſed, that he had no Cauſe of Action againſt one of 
them, the Writ would have abated, and he could not pro- 
ceed againſt the other; for ſuch Confeſſion falſiſies his Writ, 
which a Retraxit does not; and in Ejectment againſt two, f ;.guen 
and a joint Plea, and Penire, and before Day of Niſi prius be againſt wo, 
one of them dies, the Plaintiff may ſuggeſt the Death of un dies, Sug- 
one of them at the Trial, and upon Entry thereof pro- ff LIES 
| ceed againſt the other; and a Defendant may at a Day of proceed a- 
Nifi ＋ relita verificatione cognovit attionem, and that u the © 
may be entered by a Judge of Niſi prius; and why may 
not he as well enter a Retraxit ; for all the Parties are de- e ny 
mandable at the Day of Nife prius, and an Entry of their be entered at 
Appearance is always on the Poſfea, and the Plaintiff is de- Mi pa. 
mandable before the Jury give their Verdict; and ſure the 
Judge may as well record a Retrazit, whereby the Plaintiff 
agrees to ceaſe his Proſecution for ever, as a Cognovit attio- 
nem of the Defendant's Side, or a Nonſuit of the Plaintiffs". 
Vide Co. Ent. 172. as to recording of Relittd verificatione 
cognovit attionem. And it was alſo ſaid, and indeed not 
denied, that if there be two Defendants in Treſpaſs, and they 
plead Not guilty, and at the Trial one of them relifia ve- 
 rificatione cognodit actionem, that the Judge muſt record it, 
and proceed againſt the other; which was faid by Gould Ju- 
ſtice to be the ſame in Effe& with this Caſe. SR 
And then as to his Power of trying the Iſſue againſt the 
other, was quoted 2 Rol. 4b. 630. pl. 13. Two Coparceners 
m a real Action, — is nonſuited * 
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ne, the Judge of Athze may record the Nonfuit, and try a 
gainſt the other; and if che Defendant had ſevercd in Pica, 
the Plaintiff might be nonſuited againſt env, and proceed a- 
gainſt the other; and ſo is the Caſe in 1 Co. 243. And ſo 
he may enter a Rerraxit againſt one, and proceed againſt 

Non prof. does the other; for a Non prof. does not amount to a Releaſc. 
nn. And it was ſuid, that this was only an Action of 
Ireſpaſs, which was in its Nature ſeveral ; and therefore tho 
the Defendant did jointly plead Not guilty, yet that Pla 
would be taken, as the Nature of the Action, diſtrivutively; 
as much as if each Defendant had pleaded Not guilty, in 
which Caſe, a Retraxit might well be againſt one, and Pro- 
c.ceding againſt the other. Jide 11 FL. 7.6. 1 Cro. 243. is a- 
-gainſt Hob. 180. that Non prof. before Judgment is no Re- 
leaſe, and is Law, cide 3 Keb. 136. acc to Cro. a. 
Holt C. J. agreed the Caſe in 1 Cro. 243. to be Law; 
but ſaid there was great Difference between a ſeveral Plea 
| Where ſeveral and a joint one; for where many join in a Plea, there goes 
join in a Plea but one Fenire fac, but if they ſever, there ſhall be ſeveral 
one Yinive; Fenire fac; or if there be but one, it muſt be ſpecial, and 
if ſever, there jt muſt be mentioned to be for the Trial of ſeveral Iſſues. 
muſt be ſer And it is true, in Treſpaſs againſt many, and Not guilty 
+" pleaded by all, it is fo far a ſeveral Iſſue, that the Jury may 
find ſome guilty, and acquit the reſt, tho' all join in the Plea, 
for the Words are, Veninnt & dicunt quod non ſunt inde 
_culpabiles. If a Judge of Niſi prius allow or diſallow a Chal- 
| lenge, it is all ſab modo; for if he allows it, when it ought 
not to be, or vice verſa, and that appears on the Poſtea, 
the Trial ſhall go for nothing; but as to Things of Neceſ- 
ſity, he is to allow them; as of Pleas Puis darrein continu- 
ance, as Releaſe between Day of Niſi prins and Day in 
Bank ; becauſe the Defendant no other Time to plead 
Day of Nis it than at Niſi prius, for that the Day of . and 
prix: and Day in Bank, as to Pleading, are the ſame; and in ſuch Caſe, 
to Pleading, all he has to do, is to receive the Plea, and return it 
ace the ame. upon the Poſtea, for the Judges of Courts above to judge 
of. And after the Statute of Nift prizs, and till the Statute 
of Tork, a Judge of Niſi prius could not record a Nonſuit; 
and therefore during all that Time none could be nonſuited 
at Niſi prius; and if that Statute does not enable him to 
record a Retraxit, how can he do it; and ſure this En 
of a Retraxit is not a Matter of Neceſſity; for in this Caſe 
now before us, the Jury might acquit him that would not 
confeſs Leaſe, Entry and Ouſter, and give a Verdict againſt 
the other, and that had been the true Way. — 
2 
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the Party might have entered his Retraxit above, and there- 
fore likewiſe it was no Matter of Neceſſity to have it done 
at N.. i print; and he ſaid this was a Maggot that could not 
crawl. And he ſuid, that he was not fatished with the Cafe 
before put, that one could not plead Excommunication in 
the Pl. Pulis darrein continuance, at Niſi prins. And he 
agreed, that a Retraxit was not a Contetſion of Want of 
Cauſe of Action, but only an Agreement on Record to ceaſe 


Proceedings againſt that Defendant; and yet in that Caſe, 
if he may proceed againſt the other Defendant, as he may 


in ſome Caſes, he ſhall recover his Poſſeſſion and Damages 
againſt him; and if, by Virtue thereof, he would moleſt 
the Poſſeſſion of him, againſt whom the Rerraxit is enter'd, 
he ſhall therefore maintain Treſpaſs againſt him; and be- 
fides, if it be done by Fraud, the Court upon Motion will 
ſet it aſide. And whereas the Cauſe in 2 Vert. 195. was 


quoted, where in Ejectment againſt two, one of them would 
not confeſs Leaſe, Entry and Ouſter, or does not appear, the 


Plaintiff was nonſuited againſt both, and had Coſts taxed a- 
gainſt him; and it is ſaid, that he that would not appear 


had an Intercſt in the Coſts, and might releaſe them. Holt 


ſaid, if there be two Defendants in Ejectment, and they enter 
into the common Rule, and at the 'Trial they will not con- 
fefs Leaſe, Entry and Ouſter, the Plaintiff ſhall be nonſuited, 
but ſhall have Judgment againſt the caſual Ejector; but if 
one of them only does refuſe to confeſs it, he ſhall be ac- 
quitted, and the Plaintiff, if he ſhew Title, ſhall recover the 


whole againſt the other. And if Judgment be agairſt the 


cafual Ejector, and it be made appear that no Declaration 


was rightly ſerved, the Court will ſet it aſide. And if at 


Common Law an Ejectment had been againſt one that had 
nothing in the Land, and upon Judgment againſt him an- 
other is turned out of Poſſeſſion, there was no Remedy for 
the right Owner but "Treſpaſs, or a Writ of Deceit; and this 
ſtill is all the Certainty any Man has of his Poſſeſſion; and 
now all we can do is to ſet ſuch Recovery aſide, and to 


niſh the Offender. And he confeſſed the Caſe of the Defen- 


dant's Relicta verificatione cognovit attionem, that by the 
Judge of Niſi prins it may be recorded; but he ſaid, that 
was becauſe there it would be in Vain to try the Iſſue ; but 
it was never attempted, that where there were two De- 
t:ndants and Nom prof. entered againſt one of them, that 
the Plain iff could proceed againſt the other, but where they 
ſevered 11 Pleas. And he remember'd Hob. 70, 180. 1 Co. 
Malib v. Biſhop ; and the fame in 1 Bulſtrode, and a Caſe 


—__— 


— 
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in the Year 1650. Ejectment againſt two, one confeſſed the 
Action, and the other pleaded Not guilty, and it was que- 
ſtioned, whether the Plaintift might enter a Non Prof. a- 
gainſt one of them, and have Judgment againſt the other: 
and then it was held he could not; and a Difference was ta. 
ken between Treſpaſs and Ejectment, but he ſaid he did not 
take that to be Law; or that the Writ ſhould abate by a No 
prof. againſt one; or that there was any Difference betwern 
Treipafs and Ejeciment, in that Point. Jide Raft. Ent. 66, 
72; Aſſixe againſt two, the one is found guilty, and the other 
acquitted, and judgment and Damages againſt him that was 
acquitted, and for the other; and the Precedent in 3 Cy. 50. 
Sir George Brown's Caſe is in Point, ſo in Caſe of Ejectment, 
in Fjement and why may hot it be fo in this Caſe? He agreed, in E- 
cannot be non- jement they could not be nonſuited againſt one, and pro- 
fuiced againſt ceed againſt the other ; but if there be two Defendants, and 


— 1 of them will not appear, or will not confeſs Leaſe, En- 
| the other. and Ouſter, he may be acquitted, and the Plaintiff pro- 
If one Defen- ceed againſt the other; and he who is acquitted is a Party 
not to Record, and if he cannot have a Writ of Error, it 


e he is not hurt by the Judgment; and if there 
a Verdi& againſt him, he ſhould have a Writ of 
tee, Error; and if there had been an actual Ouſter, as formerly, 
he ſhould have a Writ of Error. If one confeſs Leaſe, En- 
Ouſter for as much of the Premiſſes as ave in his 
on, ws gry Ho Bane KS ins cans or 
As to him who much; and if the other will not appear, or not confeſs, 6c. 
will not ap- there ſhall be Judgment for ſo much of the Premiſſes as 
pear, Judg- are in his Poſſeſſion, Judgment againſt the caſual Ejedor. 
againſt the a- And where one will not confeſs Leaſe, Entry and Ouſter, he 
ual tor ſhall be acquitted; and that will be as well for the Plain- 
on the Judge's tiff, for as to him he may have the Judge's Certificate for 
Certificae. Judgment againſt the caſual Ejector. If one be nonſuit for 
the Defendant's not confeffing Leaſe, Entry and Ouſter, up- 

on Certificate thereof there muſt be Judgment againſt the 

caſual Ejector; and may not his Certificate of an Acquittal 

for the ſame Cauſe have the like Effet? And if there be 

ſeveral Defendants, and ſome confeſs for all in their Poſſeſ- 
and there be others will not do it, let them that will 
for that Reaſon, and the 'Trial go on as 
upon the Verdict, 


„ 
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Ouſter, the Plaintiff was nonſuited againſt all, and had Judg- 
ment for the whole againſt the caſual Ejector; and that he 
{iid was hard, to turn one out of Poſſeſſion for the Default 
of another, who was willing to defend his Title; And he 
{:id he never knew a Non prof. againſt one when two had 
join d in a Plea enter'd at Niſi prius, but it might be done 
above, and a Diftringas taken out as to the other only. At 
laſt it was held well by Could and Powis againſt Holt ; and 
Error was brought before the Lords, and Judgment af 
firm d. | 
Craddoc verſus Clin. 

\ Ction againſt an Attorney for M 
tiff's Uſe; the A Sd © ts Court that he _— Ny 
had been employ'd as an A for the Plaintiff, and had torney for 
applied ſome of his Money towards Paying for his 
and ſome to a Solicitor in the Cauſe; and moved to ha 


received to Plain- On Suit 


tion to have us to compel an Attorney, by 
Power over him as our Officer, to pay the Money, there, for 

as much as that is. diſcretionary in us, we would not belp Smeg 
the Plaintiff unleſs he did the fair Thing of his Side; but 
here when he demands no Favour of us, we cannot deny 
him the Law, and let the Defendant take his legal Remedy 
againſt the Plaintiff. 


Johnſon verſus Allen. 


ER Car: If two Tenantsin Common be, and one of them One Tenant 

does actually ouſt the other, he may maintain an Eject- > Common. 
ment againſt him, and he ſhall not be admitted a Defend- ebnen a 
2 . 2 — Entry _ Ouſter; and in that gain the e. 

ſe the Plaintiff ſhall only recover his Purparty pro indi- Ong 

iſo, and ſhall be put in Poſſeſſion of no more; 4A _— 
Caſc the Sheriff ſhall give the ſame Execution as he would do 
of Rent upon Aſſize, and there can be no mean Profits at all' In fck Cae 
recovered in Cafe of Tenants in Common. But if one 0 mean Pro- 
enters only upon another, claiming only as Tenant in r 
mon, and the other brings an Ejectment, it will be hard to 
enforce the Defendant, who has done nothing but as Tenant 
— . — and here it 
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5 was ruled, that there ſhould be a Confeſſion of Leaſe, Eatry 
and Ouſter, in cafe it ſhould 3 be an actual Ouſter 

ecus 


upon Evidence at the Trial; not. And it was agreed, 
that to obſtruct one to make the utmoſt Profit of his Moiety, 


| 


* 


would amount to an Ouſter, but not to conſent to have tlic 
Rents raiſed upon the Tenants would not. | 


; 


7 


 Vaſpor and Edwards. 


* Reſpaſs quare clanſum fregit, and fed his Graſs with a 
Pig: Defendant as to all, except the Treſpaſs by the 

n. Pig, pleads not guilty; and as to that, that the Plaintiff 
ought not to have his Action, for that he had taken the Pig 
doing the Damage, and impounded it in a common Pound 
at J. and there the ſaid Pig ex canſa pred. detinuit; the 
Plaintiff confeſles the Taking and Impounding, but that after 
the Pig without his Conſent and Will did eſcape out of the 
Pound; and upon this a Demurrer ; this Ca a 
long Time, and was ſeveral Times ſpoke to at the Bar. 
And to maintain the Replication, it was faid, that a Diſtreſs 
is but a Pledge, and if one be defeated of his Pledge, and 
8 he ſhall have Recourſe to his original 
Remedy for the 'Thing for which the Pledge was taken; 
. vide 2 Leo. 174. that a Diſtreſs is but a Pledge. If one 
bail Goods as a Pledge for Money, and the Bailee be robb'd 
1 Inſt. 89. of them, he ſhall maintain an Action for the Money. And 
2 £79. 245- here is no Default in the Plaintiff, for he could do no 

more than to impound it; and he could not juſtify 


4 


5 


| 


» 


FI 
15 


FF 


F 


L 


Fi 


If Diſtres die Fault of the Defendant, he may diſtrain de novo; as if Di- 
in Pound O- ſtreſs die in Pound overt for Want of Food, the Diſtrainer 
of Food, may may diſtrain de novo ; vide Dy. 280. b. Hob. 61. 15 Ed. 4- 
a 10. Ergo be may alſo bring Treſpaſs if he pleaſe. And 
»0w. © if Debt be brought for Rent iſſuing out of Land in the 

Diſtreſs without more will not 


is not the material Matter, but the Rent's 
- and where no ſuch Concluſion is, the 


Lands are in another County, and then it would not be 
4 


mate- 
* 
» 
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material to make ſuch ſpecial Concluſion, becauſe the 

Rents being behind cannot be tried by Men of the County 

where the Action is brought. 22 H. 6. 13. pl. 9. 36 H. 6. 

pl. 1. 35 H. 6. 10. Raſt. Emt. 175. Co. Ent. 49. | 
To this it was ſaid, That in this Caſe the Plaintiff had his Perſon may 

Choice to diſtrain, or bring Treſpaſs; and when he has made yrs 

his Election, and _ a y_ 1 ſnall _ have Re- Er 

courſe to any other Remedy till that Reme es in- . 4 

effectual through the Act of God, or Wrong, of the Ds 2» 

fendant, neither of which has happen d here; and therefore Remedy, un: 

the Caſe of the Diſtreſs's dying in the Pound for Want of nt 7 

Food, that is in a Pound overt, or dying in any Pound by any the Act of 

bother Chance, without Default of the Diſtrainer, is not like God, or the 
this: If the Defendant had brought a Replevin here, the 

Sheriff muſt have return d an Elongatur, and could not re- 

turn the Eſcape; cide 5 H. 7. — but he may return that 

they eſcaped, and came back to the Owner; vide Br. tit. 

Returns 75. And here it does not appear that the Pig came 

back to the Defendant again, which ſhews the Plaintiff is not 

diſcharged of it, nor we chargeable for the 'Treſpaſs for 

which he is ſuppoſed to have a Diſtreſs ; and for which, if 

a Replevin were brought, and an Elongat had been return d, 

as it ought to be, a Mithernam would go againſt the Plain- 

tiff of his own Cattle. And if this had been a Caſe of Rent, - 

levied per Diſtreſs would be a good Plea; for the Meaning 

of that Plea is not that the Money is actually paid, for 

then Nihil debet or Riens arriere had been the proper Plea, 

but the Meaning of it is, that the Party has taken a Di- 

ſtreſs, and ſtill has it as a Gage for his Rent : And it was faid 

the Eſcape here was through the Default of the Diſtrainer, 

for he might have put the Diſtreſs in a ſafe Pound; which if 

it were broke, he a Remedy by a Parco fratto; or if 

this be the common Pound, and not capable of holding the 

Diſtreſs, it was his Folly to make uſe of it, when he might 

eee 

or aps he may have R agai Lord for not 

maintaining a — Pound ; fo that ſtill he is at no 

Prejudice, or at leaſt it is ſuch a one as comes through his 

own Default, and then he may thank himſelf for it; for it 

was alſo denied that the Diſtrainer could not tie the Diſtreſs, 

but it was agreed it will be at his Peril, if through ſuch 

Tying the Diſtreſs comes to any Hurt, for then he muſt 

anſwer for it; and the Caſe of 27 Aff. warrants no more; 

for the Diſtreſs muſt be in a convenient Pound, and if it be 

not ſuch, and a Diſtreſs is put into it and abuſed, tho 1 

8 what 


9 
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A common what is calld a Common Pound, the Diſtrainer ſhall anſwer 
_ for it. And therefore if a live Beaſt be put into a place 
Diftrainer, in which there are ſharp Spikes, by which the Beaſt is ſtuck 
=D an've? tho it be a publick Pound, the Diſtrainer ſhall anſwer * 
Miſchief Cat- it, for it is his Pound, and it is he ſhall have a Parco 
tle ſuffer by frafto for the Breach of it, and not the Lord; vide Doc f. 5 
1 Stud. c. 27. And it was ſaid there were but two Sorts of 

Pounds, ig. Overt and Covert; Overt where the Owner 

may come and feed them without being a Treſpaſſer, and 

Tf Cattle die Covert where he cannot have ſuch Acceſs. If the Cattle 
or want ff die in a Pound Overt for Want of Fodder, or without an 

Pound Overt, Default in either Party, the Loſs is the Owner's, which 

we Lok the ſhews, that if they die through any Defanlt of the Diſtrainer, 

nens. as for Want of Food in a Pound Covert, it is at his Peril; fo of 

other Defaults, as may be reaſonably collected from the ſaid 

Book of Doc. & Stud. ubi ſupra. And it was faid that a 

Pound was not like a common Gaol, or a Hayward like a 

Gaoler, but only a common Servant to all that uſed the 

Pound. To all which Holr, C. J. ſtrongly inclin'd. And 

he added this Diverſity between Rent and Damage-feſant, 

for one may diſtrain any Cattle he finds on the Premiſſes 

for Rent, but in the other they muſt be actually doing Da- 

mage, and are only diſtrainable for the Damage they are 

then doing, and continuing; for if they have done Damage 

to Day and gone off, and come again at another Time and 

are doing Damage, and are taken for that, and the Owner 

tends Amcnds for that Damage, the Party cannot juſtify 

Keeping them for the firſt Damage: And he faid farther, 

That if ten Head of Cattle are doing Damage, one cannot 

take one of them and keep it till he be ſatisfied for the 

whole Damage, but may bring Treſpaſs for the reſt. And 

he faid, That if Diſtreſs be ſtole or at large by a Stran- 

ger, he ſhall not be anſwerable for it; but even in that 

Caſe if Replevin be brought, and an Elongatur return d, 

as it muſt be, there ſhall be a Miibernan, and the Diſtrain- 

er liable till he ſhew that Matter, which being no Default 

of his will excuſe him; and the Plaintiff in Replevin may 

Beaſts taken work Beaſts taken in Mithernam, becauſe they are deliver d 

in Wither- to him in Lieu of his own; and when the Matter is de- 

work d. be. termin d, if it go for the Plaintiff in Replevin he ſhall have 

cauſe are gi- Judgment for the Beaſts in J/ithernam, if his own be not 

veninLieuef to be had; but if it be for the Defendant, he ſhall have his 

' Beaſts again, and may keep the Diſtreſs till he be ſatisfied. 

And when one diſtrains Damage-fefant, he has an adequate 

Satisfaction for his Damage till he loſe it without Default 

4 | — — in 


Vide 1 Inſt. 
161. a. 
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in himſelf, for when he has Return irrepleviſable, he can 

have no other Satisfaction but to keep the Diſtreſs till he 

be ſatisfied. And Damage-feſant is the ſtricteſt Diſtreſs that Diſtreß for 

is, for the Thing diſtrained muſt be taken in the very Act; --— + —_Y 

for if they are once off, tho' on freſh Purſuit, you cannot the very Act. 

diftrain them. If Tender be made of Damages before the 

Taking, the Taking is unlawful, if after the 'Taking, and 

before Impounding, then the Detainer after is unlawful; but 

Tender comes too late after the Impounding to make either 

the Taking or — 2 Ay ſtill after the Im- 

unding the Diſtrainer may take the Amends, and let g 

= if he pleaſe. And if a Beaſt has done more Dr. 

mage than he is worth, let him not diſtrain, but rather take 

his Action. And before the Statute of 23 H. 8. c. 15. no 

Damages were given in Avowry for Damage; feſant, but 

a Return irrepleviſale of the Thing diſtrained. 

now this Term, after great Conſideration, the Court 

deliver d their Opinions ſeriatim. Gon, puiſne Judge: The 

Plca in Bar is bad, and the Replication - If the Di- 

ſtreſs bad died in Pound, tho after Judgment Irrepleviſable, he 

might diſtrain a- new, or bring his Action; for it is, as Hob. ſays, 

Effect of the Agreement of the Parties, or Act in Law, 

61. 15 Ed. 4. 10. Dot. & Stud. c. 27. for the Party 

the Goods as a Pledge, and as long as that continues 

ſhall not have any other Remedy; but once it ceaſes to 

a Pledge, his Action is reſtored to him, and it is in his 

Election whether he will retake his Diſtreſs or bring his 

Action of Treſpaſs: If the Owner break the Pound, and let 

Diſtreſs go, the Diſtrainer ſhall have a Parco fraffv, ot 

retake the Diſtreſs. 1 Iz/t. 45. 34 H. 6. 18. If one di- 

and as he is driving to Pound they eſcape, I may pur- 

retake them, or bring 'Treſpaſs, and the Reaſon is 

here. If Diſtreſs eſcape out of Pound, the Party 

2 27 Aſſ. pl. 64. but he cannot tie, for that 

Miſuſer, and would amount to a Converſion. 

If the Diftrainant ſuffer the Diſtreſs to eſcape by his own Con- 

ſent, he diſcharges the 'Treſpaſs; or if the Defendant had 

alledged any Default in him, that perhaps would alter the 
Caſe; fo that he concluded the Replication was good. And 
the Plea is bad, it is that zomine diftriftionis he took and 
impounded, but that is not enough, for he ſhould have ſaid 

farther, that he ſtill does detain the Diſtreſs. If a Sci. Fa. 

de brought upon a Judgment, and the Defendant pleads 

| that he has been taken in Execution, that will not be e- 

enough, without ſaying — that he ſtill continues in 

8 Ex- 
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Execution. Raft. Lit. 175. Where a Diſtreſs for Rent is ſo 
picaded, and ſnewed to continue, fo here as long as it is 
ſhewed that the Plaintift has a Gage or Pledge, fo long it is 
a Bar, but the Minute that Gage ceaſes againſt the Party's 
Will, the Action revives. And in all Cafes where one 
leads a Plea, which to be good muſt be continued, there 
he muſt ſhew the Continuance ; as 12 F.8. 2. 13 H. 8. 15, 
as if a Man makes Title under "Tenant for Life, he muſt 
aver his Life. tg. 223. And he held the Return in Re- 
plevin in this Caſe might be made of the ſpecial Matter, as 
well as if the Deſtreſs had died in Pound, or eſcaped and 
came back to the Owner, which may well be done. Vide 
Br. Riturn of Writs 125. Dal. Net. brec. 104. 
If Cattle t- @gcrzs, Juſtice : It would be of dangerous Conſequence, if 
— Cattle taken Damage-tcſant ſhould eſcape out of Pound 
| uot Pond, without Defauit of him who did diſtrain, and that he there- 


__ without De- 


vithout De- by ſhould become remedyleſs; for a Diſtreſs, whether for 

_—_ 9 Rent or Damage, is but a Gage. 2 Cro. 148. and they could 

has Remedy. not be fold at Common Law even in the Caſe of Rent, nor 

now for Damage-fefant ; and the Diſtrainer cannot uſe 

them tho' it be tor their Good, and therefore he cannot tan 

green Hides to preſerve them, Cro. El. 783. nor Milch-Cows 

to preſerve their Milk, or fave them from Hurt, 1 Ro. . 

673. tho it be allow'd, 2 Cro. 148. that Kine may be milked 

to prevent their being ſpoil' d: But I take Ro. to be Law; 

then if it be a Gage, it is a Gage for Satisfaction; and if 

that be never made, why ſhall he Party have no Remedy 

if there be no Default in him? for it is as true a Rule, that 

one ſhall be ſatisfied once, as that he ſhall not be ſatisfied 

If Cattle di- twice. If Cattle diſtrained be put in Pound Overt, the 

r Owner at his Peril muſt feed them; and if they die, the 

vert and die, Diſtraincr ſhall bring his Action or Diſtrain again, Dy. 280. 

Action may be 1 Jyft. 47. Dec. & Stud. 102. and the Reaſon of that is, 

prougit, ®. becauſe he loſt his Pledge without Fault in him: Another 

Reaſon why he ought not to loſe his Remedy is, becauſe 

he cannot otherwite ſecure them than by Impounding, for 

So if ſtole out he cannot tic them; oide 27 Af. ubi ſup'. So if they be 

* ſtolen out of the Pound Overt he is 4. * nor remedy- 

leſs; but if he ſhould put Things into the Pound Overt 

which are not proper to be put there, and they be ſtole, he 

ſhall anſwer tor them; but if they be proper for Pound 

Overt, the Owner muſt keep them from Thieves, as from 
Starving. 1 Izft. 47. b. a es 

If Diſtreſs be ſtole out of Pound, and Elongat be return- 

ed, the Diſtrainer to prevent a I itbernam may ſhew 2 

3 | | ney 
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they were ſtolen, 32 Il. 6. 27. h. Nr. Ret. breo. 135. Nut. B. 
74. and ſome Books ſay the Sheriff may return it. If the 
Cattle die in Pound, he may diſtrain in Caſe of Rent, or 
bring Debt; ergo if they die in Caſe of Damage-feſant he 
may bring I'reſpaſs. 15 Ed. 4. 10. 7. 280. Heb. 61. Dot?. 
& Stud. c. 27. J. 112. 

But notwithſtanding all this, the Action will not lie here. 
for Want of this material Word in the Replication, thut 
the Diſtreſs eſcaped without Default of him; for it is not 
enough his Gage ſhould be loft without his Conſent, but it 
muſt be without his Default too, to intitle him to an Action. 
And he held the Plea good, tho the Words adbuc detinct 
were wanting, for it is a Plea in Bar, and good to a com- 
mon Intent. | ” 

Turton, J. The Plea is good; Plaintiff had his Election of 
two Remedics, Treſpaſs or Diltreſs, and uſing of one is an 
utter Waver of the other. 2 Co. Sir Rowland Hayward's 
Caſe. 9 C. 51. and b. 59. an Election of one is an im- 


plied Rejection of the other. And Diſtreſs ſufficient to ſa- 


tisfic the Rent is a good Plea in Bar to Debt for the Rent; 
ſo by Parity of Reaſon in 'I'refpaſs. And he concurr'd with 
Pocui g, that the Replication was bad for the Cauſe above; 
and here was Defect in the Plaintiff to put the Diſtreſs into 
ſuch a Pound, when he might put it into a ſafer, as every 
body muſt know he might have done; for a common Pound 
of a Manor cannot be look'd upon ſafe for a Pig; 1o he 
concluded againſt the Plaintiff, I 
Hul, C. J. I always was of the Opinion that now I am of, 
that Judgment ought to be for the Defendant; for it is plain 
there was a Lime when the Plaintiff could not have main- 
tained this Action, viz. when the Diſtreſs was taken, then 
the Defendant has pleaded this Matter, which did take 
away the Action; and fo a Matter is pleaded which ſhews 
the Plaintiff had not an Original Cauſe of Action; and if 
the Plaintift will admit the "Truth of that Matter, he ought 


to ſhew ſome ſpecial ſubſcquent Matter whereby he is now 
become intitled to that Action, whereof he was originally 


ouſted by the Plaintiff's Plea, or remove the Matter that is 


made a Bar to him. And here the taking the Hog Damage- ,,,,... 
feſant is prima facie a Bur of the Action; and it is agreed, Diltrets is de- 
that if Diſtreſs is taken Damage-feſant, as long as it is de- Aint. it is a 


tained it is a good Bar in 'Irefpils. 


But it is objected, That it is not ſhewn that the Hog is Bar is good to 
detained ſtill ; but fure a Bar is good to a common Intent, 1 common 
and it is enough for him that is diitrained to ſhew a Diftreſs 


taken 
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taken, and it behoves the other Side to ſhew how the poſ. 
ſcion of it happen'd to be loſt, and fince he has loſt Pof. 
ſeſſion he knows beſt how; if he had ſhewn that the De- 
fendant had taken it out of Pound, it might be ſomewhar, 
or even that it eſcaped out of Pound and run home to the 
Defendant, and that he came upon freſh Purſuit to take it, 
and had been hindred by the Defendant. And ſure it is the 
Default of the Defendant that he put it in an ill Pound ; ſure 
none will ſay, that if a Hog be put into ſuch a Pound as 
cannot keep it, and then it eſcapes, that he can after bri 
Treſpaſs; and it being a common Pound makes not to the 
Caſe; for be the Pound common or not, it is the Pound of 
him that uſes it for that Time; and the Law does not re- 
Diſtresis not quire a Man to put the Diſtreſs in a common Pound, but 
obliged to be only that it be put in a Pound Overt, or be fed at Peril of 
mon Pound, the Diſtrainer, and taken care of by him; and common 
but in Pound Pounds are either by Cuſtom, Tenure, or Agreement a- 
— mong the Inhabitants of a Vill or Manor, and not by Com- 
mon Law. But if there be a common Pound, and one will 
If Pound O. uſe it, he muſt take care to keep it; and if it be broke he 
vert be drole, ſhall have a Parco fracto, tho it be another Man's Pound, as 
lies, the in in another Man's Cloſe, which ſhews it to be the Pound of 
another's him that uſes it as ſuch: Then he ought to keep his Pound, 
_ or if it be out of Repair, and he put Cattle in it, and they 
eſcape, is it reaſonable he ſhould take Advantage of his 
glect ? ſure it is not; for the Diſtreſs is for his Benefit, 
the Law appoints none elſe to take care of it; and tho f 


Law takes not any Notice of them. 
And to ſay that he does not ſhew in the Bar 
Plaintiff does detain it yet, it may be he does not detain 
it; for ſuppole it be replevied, the Plaintiff's Way would be 
to avow, and pray Return for the Damage ; and if pending 
the Matter upon the Replevin this Action were brought, 
would you have it ſet in pleading this Matter, that he 
ſtill detains the Hog? that would be falſe in Fact; fo the 
Plea, prima facie, is good till it be avoided ; as levied per 
diftreſſe, et fic nihil debet ; and tho the Precedent in Raffall 
be et adbuc detinet, yet that is no Matter triable, but 
the taking the Diſtreſs is what is triable: And ſo it was 
there, for if a Man diſtrain for Rent or Damage-feſant, upon 
Replevin he muſt juſtify the Taking, and not the Detainer; 


and then, if upon the Avowry it appear that he had good 


5 


Cauſe, he ſhall have Return; if the Diſtreſs be cloined or 
imbezil'd, there ſhall go a Mithernam upon that Matter 


re- 
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returned on the Rruνẽ, habendo; io if there might be a Re- 
ple vin, whereby the Plaintiff would be diſpoſleſbd of the 
Diltrefs till Return, that would diſcharge the Action: And 
when it is pleod-d that he diſtrain'd the Cattle, it ſhall be 
intended that he has them ſtill, or that there is a Replevin 


pending ; Or if it bo otherwiſe, it ought to come of the other 
Side; for if the Diſtreſs be taken from him by Replevin, as 


it well might be, that will not revive the Action of Treſ- 
paſs : If it eſcaped through his own Defect or Neglect, that 
will not revive the Action. And here he once had the Di- 
ſtreſs in his Poſſcthon, and is beſt able to give an Account 
of what is become of it; and if he does not ſhew that he 
has loſt it by ſome Means whereby the Action is revived, it 
ſhall be intended to continue diſcharged, And here it docs 
not appear how the Eſcape was, but only that it was with- 
out the Conſent and Will of the Plaintiff; and all that 
might be, and yet be through his Neglect; and if ſo, the 


Action not revived. And ſuppoſe the Door of the Pound 


had not been lock'd, whoſe Fault is it? is it not the Fault 
of the Plaintift, who ought to have ſhut it? So the De- 


fendant has ſthewn a Diſtreſs, which is prima facie a Diſ- 


charge of an Action of Treſpaſs; then the Plaintiff ought 

to ſhew how it came to be revived, If Cattle die in Pound, 

it is true the Action is revived ; why? bæcauſe it is the Act 

of God; fure then there is a great Difference between the 

Death of the Diſtreſs in the Pound, without the Default of 

the Diſtrainer, and an Eſcape of them, which muſt happen 

through his Default, and be taken fo till he ſhew the Con- - 
trary. And the Difference between an Eſcape of a Diitreſs If Eſcape out 
out of Pound, through Negle& or other Default of the Di- andy HY 
ſtrainer, and without his Default, is ſo material, that in one ſtrainer's 
Caſe the Action of Treſpaſs, c. ſhall be revived, and in the Fault. Action 


other not. And L always heard a Bar was good to common 2 


* = 
Intent, becauſe it is to excuſe from a Charge; but a Re- not. 4 


plication muſt have a general Certainty, becauſe it is to de- 
ſtroy the Excuſe of the Defendant, which is always receiv- 
ed favourably. Et fic Jud. pro Def. ; 


Dominus Rex verſus Villam de Andover. 


Heir Charter is, That the Mayor and major Part of Charter of 
the Corporation may turn out whom they pleaſe. Aver. 

And per Cur after Argument, There is no Remedy for it, 
their Conſtitution being fo. 
: 8 G Per 
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CR Holt: If one Attorney gives Leave to another to 
Fare ta bras. Practiſe in his Name, he ſhall anſwer for all the Villanies 
Lea p x . es 
tle in his and Practices as he ſhall act in his Name. 


ſwerable for what is ſo done. 


_—  Mulſo moved for a Mandamus to ſwear in a Steward of 
1 Copyhold Court. Holt: The true Reafon of Mandamus 
Steward of a was when Aldermen, Capital Burgeſſes, or ſuch other Officers 
Copyhold concerning the Adminiſtration of Juſtice, were kept out, to 
ourt. | , . g 7 
ſwear them into, or at leaſt reſtore them into their Places; 
and we ought not to grant it to ſwear a Regiſtrer for a Bi- 
ſhop, tho' it be an Office of a publick Nature; and he ſaid 
he would not care to do it for the Steward of a Leet, tho 
heretofore it were uſed to ſwear a Phyſician of the Col- 
lege; and it is rare to grant it where one has any other Re- 
medy ; and here it is a private Officer to do Service for the 
Lord. And it was not granted. Fry 


Taylor verſus Reignolds. 


nn. Foa Habeas Corpus to the Stannary Courts it was re- 
— turn d, that they have Conuſance of Pleas by the Char- 


Pleas no good ters of Ed. 1. and another of Ed. 3. and that this Matter 
e, might be well return d were quoted Style 255. 1 Rol. 4b. 
Cops. 547, 548. Holt : Conuſance of Pleas, or r 

were never returned to a Habeas Corpus; then they 

might return a Falſity to ſupport their Juriſdiction, which 

would not be traverſable, and fo a Subje& would be ouſted 

of the Privilege of ſuing, or being ſucd, in the King's Supe- 

rior Court, without an ity of controverting the 

Matter; and he quoted the Caſe of Biſbop v. Percival in 

Hard. And as to an exempt Juriſdiction, that always is for 

the Benefit and Eaſe of the Reſiants within ſuch a Vill, Bo- 

rough, Gc. not to be ſued out of their Vill, &c. and then 

ſiure they may wave that Benefit, and remove their Cauſes 

if one who is to the Superior Courts. And if one, who is within an ex- 

within an ex- empt Juriſdiction, be impleaded out of it, his Way is to 


empe l ff plead it, and the Lord has nothing to do with it; but as to 


out of it, he Conuſance of Pleas, that cannot be pleaded by a Defen- 
maſt plead it. q ant, but muſt be demanded by the Lord of the Franchiſe, 
One his Bailiff or Attorney. % 

be pleaded, but muſt be demanded by the Lord. 


1 Vincent 
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Vincent verius P reſton. 


NERO When once a Thing is made a Concilium, Where a 
one cannot enter Judgment, or make any other Altera- Thing is made 

tion, without Leave of the Court; and the Caſe of croſgate I agents 

and Green was quoted, which was, two Breaches were af- not be enter d 

ſigned in Covenant, and an Anſwer only to one of them, and 7 Leave 

for that a Demurrer ; but before it was put in the „ — 

Judgment was by Nihil dicit entered upon that, which was 

not anſwered, and well; and all the Difference between that 

and this is, that here it is made a Concilium; and yet Judg- 

ment by Nil dicit entered without Leave of the Court. And 

it being again moved by the Attorney General, who ſeemd 

to ſatisfy the Court, that the Judgment might be well enter'd 

for that Part of the Declaration which was not anfwered 

in the fame Term, tho' it was pretended to be a Diſconti- 

nuance : Yet becauſe they had entered it up without coming 

to the Secondary, which is irregular, it being a Judgment 

for Want of Plea, the Judgment was ſet aſide. 


Taylor's Caſe. 


E & E Queſtion in a Motion made by Meade was, whe- Declaration 
L ther a Service of a Declaration in Eje&tment on Fun- ned un 
day were good now upon the Statute of 29 Car. 2. And per Sandy. 
Cur, It is not; for it is a Proceſs, tho' not a judicial one; Ante p. 606. 
for it is compulſive on the Party to appear; and it may as 
well be faid, that Service of a Summons in a real Action 
may be good on Sunday. | | 


Pariſhes of Halſtead and Melfard. 


[of the Husband's laſt legal Settlement; and held bad cer 
as to the Children, for they might have a legal Settlement, to the Senle- 
different from the Husband, but it might ſtand as to the ment af the 


Wife. But another Exception was, that there was no Ad- — 
judication that any of them were likely to become charge- 
able to the Pariſh from whence they were removed ; and 
tho it was ſaid, that they came to ſettle there contrary to 
Law; yet for the laſt Exception the Order was — toto. 
Mun, 


— 
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Dominus Rex verſus Paroch de Minton. 


88 YER Cu: If one Pariſh make an Order for the Re. 
n. Ap- 1 moval of a Poor to another Pariſh, and that Order is 
is knal to 


peat is inal to confirmed upon an Appeal, that Pariſh is for ever concluded 
fo it it be not againſt all other Pariſhes; fo is an Order made; and not a 
appear from, pealed from, final. But the Exception was taken, that the 
Appeal, on which an Affirmation is final, ought to be to the 
General Quarter-Seſſions, and here it was faid to be at the 
 Quarter-Scthons, without more. But for as much as it did 
appear to be at the Seſſions held on ſuch a Day; which was 
the very Day appointed by the Statute for the Holding of 
the General Quarter- Seſſions, the Court would intend it the 
General Quarter-Seſſions; Multum renitente Holt: For ſince 
the Act gave the Appeal to a particular Juriſdiction, they 
that would go upon that Statute ought to purſue it pre- 
ciſely, and exprefly ſhew it, without leaving any Room for 
Intendment. e 


Dominus Rex verſus Biſhop. 


Outlawry of HE came to reverſe an Outlawry of Murder, and upon 
— Confeſſion of the Attorney General that he had no 
Anorney Ge- Lands or Tenements, which Confeffion recited, that it fo 


neral that had appeared to him on Afidavits; the Outlawry was reverſed 


1 been held pro C. | 
fac to the Lords immediate and mediate ; and he was ſent 
Priſoner to the Old Bailey. 


If one Defen- Per Holt: In Treſpaſs againſt two, and after Iſſue joined, 
dantin Tre. and Pais darrein continuance, one of them dies; the Plain- 
pas cies. Pu tiff may at the Trial get his Default recorded, and proceed 

zuaxce, and at to Trial, and have a Verdict againſt the other; and he may 
Trl his De- before Judgment come and ſuggeſt the Death of the Defen- 
corded, his dant who died, and have Judgment againſt the other. And 
Death may be taking the Inqueſt againſt one, where there are two Defen- 
— ant dants, and one of them dies, Puis darrein continuance cannot 
againſt the o- be Error, if the Default of the other be recorded, and his 
cher. Death be ſuggeſted before Judgment; and one cannot plead 
Death of a Party in Abatement, Pais darrein continuance. 


2 1 Poſs 


— 
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Poſt Clauſu hujus Termini apud 
Guild-hall coram Holt, Ward & 
Hatſell. 


Civitas London verſus Mood. 


IN an Action brought in the Mayor's Court againſt Mood Ante p. 269. 

for 4001. as a Forfeiture; for that he being duly choſen Debt ona By- 

Skerift did not ſerve, or otherwiſe diſcharge himſelf by 4 

fining, Ge. according to the Act of Common Council 7 C. 1. for refuſing to 

I appeared the Plaint was levied in the Court of the Mayor fte = Ste- 

and Aldermen on the 15th of November, and that the De- 

fendant gave Bail for his Appearance the next Day, iz. the 
fixteenth, and inſtead of continuing from the fiftcenth to 

the ſixteenth, Day is given from the ſaid fifteenth to a certain 
Day in June; and then the Entry is, that the Cauſe was re- 
moved by Habeas Corpns to the Common Pleas, and ſent 
down by Procedendo. And then the Defendant pleaded Nil 
debet, & hoc parat eft verificare, ut liber homo of the City, 
and offers to bring fix Freemen of the City to be his Com- 
purgators; and a Demurrer to this Plea ; and Judgment a- 
gainſt the Defendant; of which this Error is now brought 
before the faid Judges Commiſſioners. And Hatſell, one of 

the Barons of the Exchequer, who argued firſt, divided the 
Caſe into four Points. 1/f, Whether Wager of Law held in 
the Cafe. 2. Whether there were a Diſcontinuance. 3. In 

caſe there were a Difcontinuance, whether it was now a- 
mendable by the Record in the Mayor's Court, ſuppoſing 
that to be right. 4. Whether this Action be brought in a 
proper Court, ſcil, that of Mayor and Aldermen, it being 
tor a Forfeiture to the City. 

And per lay Wager of Law lies not here; for that ne- wagerof Law 
ver lies but in reſpect of the Weakneſs and Inconſiderable- will not lie. 
neſs of the Plaintifi's Ground or Cauſe of Demand; and 
vhen the Ground of his Demand is fo ſmall and weak, that 
the Defendant's Oath, and that of Compurgators, may be 
look'd upon as of equal Conſideration with it, then a Wa- 

Jer of Law may well be; but never where the Founda- 
tion of the Demand is of greater Regard than the Defen- 
dant'; Oarh, then it never lies. 1 Df. 292. It lies not where 
there lies a Specialty or Decd to charge the Defendant ; 
| mo 3 e 


- 
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but only where the Cauſe of Action is only a bare parol 
Tranſaction, which as it may create a Duty, yet it is ſuch 
a Duty as may be diſcharged in the ſame Manner that it 
is contracted; and the Reaſon of it is grounded upon the 
Preſumption of Law, that one for no worldly Conſideration 
will forſwear himſelf; and it is an Argument that the Mat- 
ter is of no great Value, that the Plaintiff did not take Care 
to have better Security for it than the ſlippery Memory of 
Man. and the Incertainty of a verbal Contract: So that lince 
the Lien or Tie was fo light, it is no Wonder if the Law 
will lightly diſcharge it. Another Reaſon of a Wager of 


Law is laid down in 2 [xft. 45. b. That the Defendant might 


have Witneſſes of his Diſcharge, who might be dead, as 


none can keep his Witneſſes alive; and fince nothing ap- 


rs to charge him but a parol Agreement, which might 
ave been diſcharged with the like Solemnity, which the 
Defendant might have proved if his Witneſſes were not dead; 
for that Reaſon too, the Law thought convenient to admit 


of a Diſcharge by Wager of Law. Nor is there any Hard- 


the Nature of the Defendant's Diſcharge 


ſhip in all this, becauſe the Plaintiff might have prevented 


it by providing a Specialty ; but he held the firſt Reaſon to 


be the only true Reaſon, ©iz. the Feebleneſs and Exility of 


the Ground of the Plaintift's Demand; and it ſuffices, that 


be of equal Vali- 


_ dity with the Ground of the Plaintiff's Charge. And Wager 


65. 


140. 
$ Co. Beech- 
er's Caſe. 


Mo. 276. 


of Law is allowable in five Caſes. 1. In Debt upon ſimple 
Vide 2 Saund. Contract, which is the common Cafe. 2. In Debt upon an 


Award upon a parol Submiſſion. 3. In an Account againſt 
a Receiver for Receipts by his own Hands. 4. In Detinue, 
tho' the Bailment were by the Hands of another. 5. In 
an Amerciament in a Court-Baron, or other Inferior Courts 
not of Record. And in every of theſe Inſtances the Action 
is grounded upon a feeble Foundation, and of ſmall Con- 


fideration in Law. 


The Caſe of an Amerciament in Court-Baron is neareſt 
to the preſent Caſe of any, tho' nothing like it, for ſuch A- 
merciaments are generally for private Matters, as inclofing 
or over-charging of Commons, or other private Tranſgreſ- 
fions ; but this Offence, for which the Penalty is laid here, is 
of a publick Nature, and concerns the Adminiſtration of Juſtice 
in the Service of Sheriffs of Londos and Middleſex. And tho 
this Penalty be inflicted by an Act of the Court of Common 
Council, which is no Court of Record; yet it is a Court 
ſo vaſtly different from Courts- Baron, or ſuch other petit 
Courts, that in 4 Inſt. 245. my Lord Coke does not ſtick to 

4 compare 
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compare it to the Court of Parliament, where the Mayor 
and Aldermen {cnt the Upper Houſe, and the Common- 
alty the Houſe of Commons. And what immediately con- 
cerns the good Government of London, does very nearly 
concern the whole Kingdom; of which oide 8 Co. 187. 
'The King, as Fountain of Juſtice, has the Nomination of 
Sheriffs all over the Kingdom; and fince he, by his Patent, 
has delegated that Power for London and Middleſex to the 


* 


— 


City of London, as incident thereto, they muſt not only Cim maycom- 
chuſe Sheriffs, but may alfo compel them to ſerve; for o- pet GE 


therwiſe here would be a Failer of Juſtice, and the Conſe- 
quence of that in theſe two Counties would be of extream 
Danger to the whole Kingdom. The Office is of very great 
Concern, for he has the Cuſtody of the County ; beſides, it 
concerns the Publick Revenue, Part whereof he colle&s ; 
and it is given for a Reaſon in Slade's Caſe in 4 Cs. that a 


Revenue is remotely concerned, upon Suggeſtion, that the 


Plaintiff is indebted to the King, and leſs able to pay him 


by the Defendant's Detainer of his Debt; ergo à pars in 
an Action concerning the Acceptance of an Office relating 
to the King's Revenue, he ought not to be received to his 


Wager of Law. Beſides here is a Contempt in the Defen- 


Wager of Law lies not in Quo minns, becauſe the King's 


dant, which he ought not to be allowed to ſwear off. Alſo 


all the Matters that charge him are Facts notoriouſly 
known, in which there never are any Precedents of Wagers 


of Law. Again, when the Matter of the Charge is preg- 


nant with Matter of Law, there ought to be no Wager of 
Law, for that were to ſwear to the Law; as in Debt againſt 
Husband for Cloaths taken up by the Wife, the Husband 
ſhall not wage his Law ; becauſe it is a Point of Law, whe- 
ther he be liable or no, ois. whether the Cloaths were for 
neceſſary Apparel of the Wife, without which he is not li- 


able; then the very Cuſtom of London excludes Wager of 


Law in ſome Actions, as in Debt for Diet, 1 Ed. 4. 6. Bro. 
Examination 18. the Statute of 38 Ed. 3. c. 5. before which 
no Wager of Law could be againſt a Londoner. Br. Ley 
Gazer 94. Another Reaſon againſt the waging Law here 
is, that by Cuſtom of London the Common Council may 
make By-Laws for the better ordering of the City; and that 
Cuſtom is confirmed by Magna Charta, and ſundry other 


Acts of Parliament. So that this being a Penalty fo war- 


ranted is of too high a Nature to be avoided by a Wager of 
Law. Jide 1 Ven. 196, 261. 


But 


PP 
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Adion cannot But another Error aſſigned is, that this Action is brought 
de brought by by the Mayor and Commonalty of London, in a Court 
— — aun holden before the Mayor and Aldermen ; and the Record 
1 ſays, that the Mayor and Commonalty of L. came before 
held before the that Court, that is, the Mayor and Commonalty came be- 
> bay fore the Mayor and Aldermen; fo that the Mayor is both 
lucdge and Party, a Thing againſt natural Juſtice. And this 
I hold to be Error; for tho the Mayor be not fole Plain- 
tiff, nor ſole Judge, yet is he eſſentially Plaintiff and Judge; 
and the Cafe of the Bailiff of Norwich in 2 Rol. Ab. 93. 
differs from this ; one brings an Action before the Bailiff and 
Steward of the Town, and pending the Action the Bailiff 
dies, and Plaintiff is made Bailiff, and then Judgment is gi- 
ven for him; that Judgment is not erroneous, becauſe it is 
given by the Court, and not by him alone ; for there the 
Action 1s originally well brought, and the Plaintiff was not 
Bailiff at the Time of the Action brought. But beſides, I 
do not take the Opinion there to be the Refolution of the 
Count ; vide 3 Cr. 320. that it is not Error, except it be ob- 
j*cted to and over- ruled; but ſure that is a hard Doctrine, 
for it might ſo happen that he had not an Opportunity of 
pleading it below: But my Reaſon for that Judgment is, 
that it did not appear on the Record to be the fame Per- 
fon. But here it does appear on the Record to be the ſame 
Perſon ; and that buing fo, tho' the Action were originally 
well commenced, yet I take it to be Error. If one of the 
Aldermen of London ſhould bring an Action before the 
Mayor and Aldermen, and recover, that may be a good 
Judgment, becauſe it may be a Court of Mayor and Alder- 

men without him, and the Plaintiff would not be an eſſen- 
Mafter and tial Part of the Court; vide 13 H. 8. 12. 14 H. 8. 2. Ma- 
| Brethren of ſter and Confrery of an Hoſpital may preſent one of the 
_—_ Brothers to a Benefice, but they cannot preſent the Maſter, 
Brother oa or infeoff the Maſter : For to that Purpoſe the Brother 
Benefice, but who is preſented or infeoffed is ſever d from the Body; and 
LA tho" the Maſter have a double Capacity, gig. a natural and 
| a political one, yet in one Capacity he cannot do an Act to 
himſelf in the other Capacity ; but any fingle Brother may 
take from the Head and the Remainder of the Brothers, be- 
cauſe the Head and the Reſt of the Brothers are a perfect 
Corporation without him; vide 3 H. 6. 43. but the Brothers 
are not a Corporation without the Maſter, who is the Head. 
4 Co. 13, And he quoted Hob. 87. that an Act of Parliament againſt 
natural Equity, as to make one a judge in his own Cauſe, 

would be mecrly void. 


t | As 


mad 
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As to the laſt Point, he held it a plain Diſcontinuance, Diminuti 
and not amendable, for Diminution not to be alledged in not to be al- 
ſuch an inferior Court as this of the Mayor is; that Judg- I Fenn an 


ment ought to be reverſed for the two laſt Reaſons. 

IWard, C. Baron: The Errors aſſign d are three, 1/f, That 
the Act of Common Council mention d, is contrary to the 
Law of England and right Reaſon. 2dly, That the De- 
f-ndant ought to have been admitted to wage his Law. 3dly, 
The general Error, gig. that Judgment is given for the 
Plaintiff, when it ought to be given for the Defendant. And 
all theſe three fall under five Conſiderations; 1f, Whether 
the A& of Common Council be good to maintain this Ac- 
tion? 2dly, If it be, whether it be brought in the right 
Court? 34ly, Whether Wager of Law lies? 4zhbly, If that 
docs not he, whether Judgment ought to be final and pe- 
remptory, or only a Reſpondeas Onfter? 5thly, If all theſe 
Points be againſt the Plaintiff in Error, whether there ap- 
pear ſuch Error on the Record, for which the Judgment 
ought to be reverſed? DR 

As to the firſt, The Act of Common Council is a good 
Ground for this Action, both in Reaſon, and in the legal 
Conſideration of it; and that has been fo adjudged both in 
the Courts of Common Pleas and King's Bench. The ſubject 
Matter of this By-Law is the Power the City of Landon 
has for chooſing Sheriffs for London and Middleſex, which 
Franchiſe is by Royal Charter granted to London, whereby 
a Truſt is repoſed in the City, that Sheriffs be accordingly 
choſen; and a Failure therein would be ſuch a Breach of 
'Truſt, as would be a good Cauſe of Forfeiture of their 
Franchiſe. And as this Office is of great Truſt, fo likewiſe 
is it an Office of Charge, which makes People unwilling to 
take it upon themſelves; ſo that there is an abſolute Neceſ- 
ſity there ſhould be a compulſive Power in the City to in- 
force ſome to exerciſe it, for the Preſervation of their Fran- 
chiſe, and Diſcharge of their Truſt. And this By-Law is in 
Purſuance of this Compulſive Power, and made by the 
Mayor and Common Council, and by Confequence by all 
the Freemen, whoſe Conſent is involv'd in that of the Com- 
mon Council; and they that are intruſted to make Laws for 
the better governing of the City, are the beſt judges of the 
Qualifications of Perſons fit to bear this Office, and of the 
Penalty they ſhall incur in caſe of Refuſal. And every 
Corporation in Exgland has a Power to make a By-Law for 
the better ordering and Government of the Corporation, as 
incident to their Being: 5 quoted the Cafe of Fanacre — 
| in 
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in the King's Bench, and a judgment upon the Return of 
a Hab. Corp. in this very Caſe in the Common Pleas. 

24 Point, Whether Action be well brought in the 
Mayor's Court? The Penalty by the By-Law is limited to 
the Mayor, Commonalty, and Citizens of London, and there- 
fore none can ſue for it but the Mayor, Commonalty, and 
Citizens; then it is limited and reſtrained to be ſued in any 
of the King's Courts of Record in London, and there are two 
conſiderable Courts of Record in London, viz. the Sheriff's 
Court, and the Mayor's Court, and in either of theſe 


Courts, if the Parties had been proper, this Action might 


brought in the Sheriff's Court. 
is brought by the Mayor and Commonalty; fo it appears 
| muſt ſue by the Name of the Head and Body, and the 


have been brought, and without doubt it might have been 


In the Face of the Record it does appear, that this Action 


here is a compleat Body, and every Corporation aggregate 


Head is eſſentially neceſſary. Here the Mayor is the Head, 
and the Corporation the Commonalty or Citizens of Lon- 
dom; then who are they that are the conſtituent Parties of 
the Court, and we find they are the Mayor and Aldermen ; 


ſo we find the fame Men ſue before the ſame Men, that is, 


when the King ſat there 


Grant is good, for the King's Patents cannot enable 


the Mayor and Commonalty ſue before the Mayor and Al- 
dermen, ois. the Mayor ſues before himſelf ; and that is it 
which makes the Inconſiſtency, which is ſo much the greater, 
that it is without Neceſſity, for they might bring this Action 
in the Sheriff's Court. | 
And this ObjeQion does not ariſe from Point of Intereſt, but 
from Point of Inconſiſtency, for an Objection from the Point of In- 
tereſt would be of no Force ; for the Mayor has no greater Share 
of the Penalty to be recover d than even the Party Defendant has. 
Obj. Tho the Stile of the Court be before the Mayor 
and Aldermen, yet they never are there, but all is done be- 
fore the Recorder, who may or may not be free of the 
City. It is like a Grant of Conuſance of Pleas to a Man, 
tho he himſelf be Party, which is bad if there be not a 
Judge appointed; but if another be appointed a Judge, the 
be Judge and - Anſe. This were to take an Aver- 
ment againſt the Record, whereby it appears that the Court 
is held before the Mayor and Aldermen. | 
Obj. The ſame Thing was uſed to be in the King's Bench, 
upon Pleas of the Crown, as they 
ſtill may do; therefore this is no material Objection. a- 
By the Conſtitution of England, tho the King * 
E — TIM ourt 
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Court, yet the Judgment was given by the Judges, and 
not by the King. 4 Luft. 71, 73. and all Judgments are to be, 
per Cr. And if a Criminal be to be puniſh'd by Fine at 
the King's Will, it ſhall be done by the Judges according to 
the Law of Exgland, and not by the King himſelf, and that 
is becauſe that ſuch is the King's Will; and he quoted the 
Caſe of 14 H. 8. 2. Bro. Corporat' 34. before mentioned by 
Hatſel. If the Corporation of London give a Letter of At- 
torney to make Livery, and before it is made the Mayor 
dies, and after Livery is made before another Mayor choſen, 
it is ill. Bro. Curporat 63, 64. But if the Mayor had 
been made, and then a Livery, it had been well, becauſe at 
the Time of the Livery there had been a compleat Corpo- 
ration to all Purpoſes; and an Obligation made by the Com- 
monalty to the Mayor is not good. Bro. ib. 4 Iuſt. 213. 12 Co. 
114. Ro. Judgm 93. That the Chamberlain of Cheftcr cannot 
determine a Cauſe in which he himſelf is Party; and here the 
Mayor of Loxdoz is the chief Plaintiff and the Chief Judge. 
The Death of the Mayor cauſes a Ceſſation of Juriſdiction 
of the Corporation till another Mayor be choſe. Jide Dy. 
220. where a Recognizance enter d into before Sir N. B. 
Keeper of the Great Seal, acknowledging ſuch a Sum due to 
him and to two more, and held void as to N. B. but good 
as to the reſt; and a Judge cannot take a Conuſance of a 
Fine to himſelf. Ro. Judgment 93, 94. Hob. 85. Mo. 871. 2 
Ro. Ab. 279, 280. 2 Ro. Ab. Title Trial. Styl. 107, 130. 
And tho many Precedents be of ſuch Actions, yet they paſs'd 
ſub ſilentio, and therefore cannot maintain ſuch an Incon- 
gruity as here is. And the Caſe of the Bailiff of Newcaſtle, 
Ro. 89. which is moſt like this, yet it differs from it in this, 
that there it docs not appear on Record that the ſame Per- 
fon was Judge, as here it does. N 
3. As to the Wager of Law, it lies not here; tho, gene- 
rally ſpeaking, where the Debt is not grounded upon any 
Specialty, or Matter favouring of the Realty, it will lic. 
And he quoted the Caſe in 1 Vent. 261. in Point, and 2 
Lew. 106. the fame Caſe; but it lies in Debt upon Aſſign- 
ment of Commiſſioners of Bankrupt. 2 Cro. Bradſbaw's Caſe, 
becauſe the Act of the Commiſhon out of Chancery, nor 
the Deed of Aſſignment do not alter the Nature of the Ori- 
ginal Debt, but only transfer it as it is; and therefore if 
the Debtor could have waged his Law againſt the Bankrupt, 
he ſhall ſtill do it againſt the Aſſignee. If a Debt ariſes 
upon a By-Law authorized by Letters Patent, Wager of Law 
| will not lie in Debt for it. And the Office of Sheriffs of 


London 
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London and Middleſex is granted to the City by the Charter 
of King John; and a Power of making By-Laws to inforce 
the Exerciſe of that Office is neceſſarily and incidently grant. 
ed by the ſame Letters Patent; fo this By-Law now in 
Queſtion is in ſome reſpect grounded * Letters Patent. 
And my Lord Coke ſays, that Wager of Law is grounded 
upon the Law of God, which ſays, that if one leaves an 
Ox in the Cuſtody of another, and the Ox dies, or is loſt, 
that the Bailor ſhould take the Bailee's Oath of ſuch Death 
or Loſs, to diſcharge him. And per ard, there is ſuch a 
Multifariouſneſs of Facts in the Foundation of this Action, 
that it were very unſafe for a Man to wage his Law in it, 
and very inconvenient to admit him to; and Judges are to 
uſe a Sort of Diſcretion in admitting People to wage Law. 
Vide 5 H. 4. Rs 
4, The Judgment ought to be final, for it is an Action of 
Debt; ard the Plea is Niki} debet, which is in Bar, tho the 
Concluſion be impertinent. 5 
 5thly, It is a plain Diſcontinuance, and no Way to ſet it 
right; ergo Jud. reverſetur. 5 
Holt, C. J. There are ſeveral Points in this Caſe; and as 
to the firſt Matter in it, which is the Goodneſs of the By- 
Law, I have given my Opinion as to that Point already in 
the Kings Bench, in the Caſe of City of London and Panacre, 
Ante p. 270. and it bad then the Concurrence of all my Brothers; and 
| ſince the ſame Point came in Queſtion in this very Caſe in 
the Common Pleas upon a Hab. Corp. and that Court did 
likewiſe concur with us of the King's Bench; fo I wonder 
it ſhould not be left quiet now, it being fo firmly eſtabliſh- 
ed, that it cannot be otherwiſe ſhaken but by the Lords in 
Parliament. 
Where one, Tben as to the Point, whether Judgment final ought to 
ext of con. be, Or an Anfwer over; ſure it muſt be a Judgment final, for 
Auding to the ſince he om a Nil debet, Ts of — to the 
» - Country he concludes to wage his Law; if he ought not to 
Raft de admitted to that, without doubt he ought to have final 
Judgment of Judgment; and there is no Colour for a Reſpondeas Oker 
3 for there never is a Judgment to anſwer over, but w 
where there is there is a dilatory Plea pleaded, or to Juriſdiction of the 
—_— Court, or to abate the Writ. 
diction, or in SO in this Caſe there are three Things obſervable; /, 
Abatement of Whether upon an Action brought upon this Act of Common 
the Writ. Council for a Penalty incurr'd, or ſuppoſed to be incurrd 
upon it, there ought to be a Wager of Law? 2dly, Whether 
upon this Record, as certified to us, there does * 
I 
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Diſconti uance? 3dly, Whether, upon Certificate that the 
Record below is amended, we may amend the Record be— 
fore us by the Record ſet right below? qrbly, Whether this 
Action be well, brought by the Mayor, Commonalty and 
Citizens of London, in the Court of the Mayor and Alder- 
men. 

As to the Defendant's Attempt to wage his Law, I hold his 
Pica ill concluded, for he ought to conclude to the Country, 
for theſe Reaſons, iſt, Tho it be a Debt not founded upon 
a Specialty, yet the Foundation of the Action is the Wrong 
of the Defendant; he is guilty of a Wrong in refuſing Obc- 
dience to this act of Common Council, for he has not done 
what the Act required him to do, that is, take an Oath of 
his Inſufficiency, or pay down his Fine, or aſſume the Office 
according to the Act; fo that his Non-compliance with this 
Law, by which he was bound, is the Wrong which is the 
Foundation of this Action. And whenever a Man is charg- 
ed with a Penalty for an Injury or Wrong done by him, or Whenever 4 
Act of Diſobedience done by him, he cannot wage his Law. — 4 
And this is the Reaſon of Hades Cafe, which was an Action nalty for a 
for Money for Goods fold and delivered; and this the right W _ 
Ditfercace, and not that which is made in the Actions, ois. a 
that it lies in one Sort of Action and not in another; but 
the true Difference is when it is grounded on the Defendant's 
Wrong, Gc. and when not; for if Debt be brought, and 
that the Foundation of the Action is the Wrong of the De- 
fendant, Wager of Law will not lie. 

The Statute of — R. 2. gives Debt againſt a Sheriff for 
Eſcape ef a Priſoner in Execution, and the Words of the 
Statute are, that the Plaintiff ſhall have Debt and recover 
the whole Sum in Judgment, yet upon that Statute Wager 
of Law was never attempted, and the only Reafon is, be- 
cauſe the Debt ariſes from the Wrong of the Defendant, 
who by ſuffering the Eſcape, to the Prejudice of the Plain- 
tiff, brought this Penalty upon himſelf ; and for that Reaſon 
it being mcerly grounded upon the Defendant's Wrong, if Where an A 
he dies the Action dies with him, and will not lie againſt nen ies 
his Executor, ide 7. 322. pl. 25. So in Debt upon the wrong * 
Statute of Fd. 6. for Subſtraction of Tithes, Wager of Law by che De. 
will not lic; and in that Cafe too Debt will not lie againſt _ 
an Executor, becauſe it is a Penalty ariſing from the Wrong my 
of the Party, which dies with him. So if Debt be brought 
againſt an Executor upon a Decaſtavit, no Wager of Law 
lies; and why ſo? becauſe it is an Action brought upon the 
MWiong of the Executor in Waſting, and tor that Reaſon it 
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is, that it is brought in the 72. Mt ac ditinet; and tho that 


Action lies not againſt an Ecutor, but after a Judgment 
for the original Delt, nor againtt the She rift till atter fudo- 
. v 


ment and F,xccution; yet it is not the Record of the Judg- 


Every By- 
Law 1s of e 
qual Validity 
as an Act of 
Parliament to 
Perſons withi 
the Juriſdic- 


von. 


Originally 


Plaincf might 


compel De- 

fendant to 

Wager of 
Law. 


ment, but the Wrong of the Executor in Waſting in one 
Caſe, and of the Sheriff in ſuffering the Eſcape in the other, 
is the Foundation of the other. : 

So in this Caſe it is plain he is guilty of a Wrong in not o- 
beying the Act of Common Council, for it is a Law in 


London; and every By-T.aw is a Law, and as obligatory to 


all Perſons bound by it, that is, within its Juriſdiction, as 
any Act of Parliament, only with this Difference, that a By- 
Law is liable to have its Validity brought in Queſtion, but 
an Act of Parliament is not; but when a By-Law is once ad- 
judged to be a good and reaſonable By-Law, it is to all Intents 
as binding to thoſe that it extends to, as an Act of Parliament 
can be. 24ly, Wager of Law does not lie here in reſpect of 
the Defendant himſelf, upon two Accounts. 1/f, If he were 
admitted to diſcharge himſelf by Wager of Law of a Debt 
ariſing thus from his own Wrong, it would be a great 
Temptation to corrupt Perjury, and the Law never leads 
Men into Temptation; and I am afraid the Penalty of four 
Hundred Pounds would be too great a 'Temptation to fome 
People. 2dly, Tho generally Wager of Law be lock' d upon 
as a Privilege the Defendant has, but originally it was not 
only a Privilege of the Defendant to diſcharge himſelf, but 
one which the Plaintiff had when he had no Witneſs of his 
Debt, to put the Defendant under a Necelity of giving him 
his Oath to diſcharge him; ſo it was a Kind of an Equity 
in Law, that the Plaintiff might put him to take his Oath 
that he owed nothing to him, or confeſs the Debt, rather 
than the Plaintiff ſhould loſe his Debt in Caſes where he 
had no Witneſſes of it at all, or had fome who were then 
dead. Mazna Charta, c. 28. makes this very manifeſt ; the 
Words are Nullus ballizus de catero ponat aliquem ad le- 


gem manifeſiam, nec ad juramentum ſimplici loquela ſua, ſine 


teſtibus fidelibus ad hoc inductis; where Nete the Words 
de cætero, which ſhew that before that Time the Law was, 
that if a Man had brought an Action againſt another with- 
out any Witneſs, he might put the Defendant to his Oath, 
whether he owed not the Debt, and that was thought hard ; 
and to prevent it this Statute was made; but the Witneſſes 
mention d by the Statute are not to be produced after Iſſue 
join d or to be croſo- examined, but only to give Proof of a 
probable Caufe of Action; that is, ſuch Proof as we now 
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require of a Alcdiss decimandi, when we grant a Drohibition Ante p. 1900. 
to ſtay a Suit for Tithes in SPecie. And upon bringing ſuch i: on 
convenient Proof by credible Witneſſes, and averring the Sta- Dans on 
tute of agua Charta, a Plaintiff may at this Day com- and averring | 
pel a Defendant to wage his T.aw. In 33 JI. 6. S. in a Præ- fans th»: 
cipe quod readat, the "enant made Default, but appear'd — Defendart 
on the Return of the great Capias, and pleaded Non-fum- to wage hi- 
mons, and would conclude to the Country, where the pro- — 
per Trial was, by Wager of Law of Non-ſummons; and 
the Queſtion there was, if he could wave his Plea of Wager 
of Law, and betake himſelf to Plea concluding to the Coun- 
try; and the better Opinion there is, that he could not put 
himſelf upon his Country, and decline his Wager of Law. 
And that Caſe is plainly out of the Statute of Magna Charta, 
becauſe it is not Debt, nor fiample loquela, but a Proceſs of 
Non-ſammons from which he was to fave himſelf; therefore 
fince this Action is grounded upon the Defendant's Tort, it 
would be hard to put the Defendant to wage his Law ; 
for it were tco great a Temptation to fave the Penalty of 
400 J. and tne Law of England does abhor People's Swear- 
ing, when they are charged with a Crime or Offence. In- 
deed when the Popiſh Clergy did prevail, they did intro- 
duce an Oath ex officio to make People ſwear when they 
were charged with a Crime of Eccleſiaſtical Conuſance; 
but that Practice was always look'd upon as an Incroach- 
ment upon the Right of the People. Fide 12 Co. 26. and 
other Authoritics mentioned there. | 

Another principal Reaſon why a Wager of Law will not (2) 
lie in this Caſe is, becauſe the Act of Common Council, Secrecy is the 
by which this Duty is created, is notorious and publick ; it XX of un, 
is the Law of the City of London, of which every Body therefore can- 
within the City muſt take Notice; and the Secrecy of the vot be in re- - 
Contra& which raifes the Debt, is the Reafon of the Wa- N 
ger of Law; but if the Debt ariſe from a Contract that is notorious. = 
notorious, there ſhall be no Wager of Law; and fo is the 
Reaſon of the Diverſity between theſe two Cafes, of an 
Action of Account brought againſt a Receiver; for if it Wagerof Law 
be againſt him as Receiver by the Hands of the Plaintiff, a n te inc 
Wager of Law will lie; but if he be charged for Money re- 45 


ceiver for Mo- 
ceived by the Hands of a third Perſon, no Wager of Law ney received 
ſhall be allowed; becauſe it a from the Nature of u, hüt nt by 
the Action that a third Perſon can prove the Receipt; and a third Perſon. 
the Action in our Caſe is brought upon the Act of Common 
Council, and other publick Tranſactions, which are publick- 
ly known; e a forttori Wager of Law is not receivabie. 

5 But 
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But if in Detinue t! e Bailment be by another Hand than tie 
Plaintift's, yet the Defendant ſhall wage his Law: And the 
- Reaſon of the Diverlity is, that in a Declaration in Detinue 
the Bailment is no neceſſary Ingredient, and the Plaintiff by 
alledging an unneccflary Thing ſhall not bar the Defendant 
from the Benefit of waging his Law. For if in Detinue 
the Defendant ſhould plead Nihil detinet, and put himſelf 
upon the Country, and upon the Trial it appeared that the 
Defendant found the Goods, inſtead of having them by the 
Bailment of a third Perſon, yet the Plaintiff ſhall recover; 
ſo the Giſt of the Action is not the Delivery of the Goods. 
but the Dctainer is the only material Part of the Action; 
and the whole Point is, whether he detained the Goods; 
and that is a Matter of Secrecy. 
The Reaon And he quoted 1 [nff. 295. that Wager of Law lies in 
why _ o Debt upon an Award, if the Submiſſion be by Parol; which 
—_— vas urged to be grounded upon a notorious Tranſaction, and 
Submifiion be by the Interpoſition of Strangers. But per lur: The A. 
il 4 ward is not the Ground of the Action there, but the Sub- 
miſſion is the Miſſion, which may be in private; for an Award without a 
Ground of the Submiſſion would be void, and therefore the Submiſhon is 
— the Ground - work, and what raiſes the Duty: But the prin- 
cipal Caſe here is not like any Caſe in our Books, where a 
Wager of Law is allowed. As to the Caſe of the Corpora- 
tion of Glaziers, which is relied on as a parallel Caſe, admit 
that Caſe to be Law, (as I ſhall demonſtrate it is not by and 
by,) it is nothing like this Caſe: For the Company of Glaziers 
brought an Action upon a By-Law made by them, to which 
the Defendant pleaded Nihil deber, and put himſelf upon 
his Law, and ſo had Day given him to wage his Law; fo 
it never came before the Court judicially to determine; 
but if that were Law, there would be a vaſt Difference be- 
tween that Caſe and this; for a By-Law by a whole City, 
or other Town Corporate, is what all People that live or 
come within ſuch City or 'Town are bound to take No- 
tice of, without any more a-do; but a Law made by a 
Vide Sav, 74. particular Fraternity, or Company within a City or Town, 
none but the Members of the ſame are bound to take No- 
tice of. 1 Bulſt. 11. And ſure a By-Law by the Company 
of Glaziers in London, which only binds their own Mem- 
bers, and is only for the better Government of that private 
Society, is not to be compared to a By-Law by the Com- 
mon Council of Leudon, or by any other Corporation of a 
publick Concern. In 18 Cur. 2. upon the Act of Common 
Council for reſtraining the Number of Carts in the City F 
5 an 
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and an Action brought for the Penalty for Breach of that 
Law, the great Objection was, that the Party had not No- 
tice of the Law, he | "Ing no Member of the Corporation : 
et it being a Law of the City, it was ruled, that every one 
that came into the City was bound to take Notice of it: And 
this Caſe differs therefore trom all the Reaſons and Authorities 
quoted concerning Wagers of Law. "Then as to the Cafe 
of Amerciament in a Court-Baron, where it is ſaid, that in: 
Debt upon a Judgment in fuch a Court, Wager of Law will 
lie; which my Brother Hatſell allows to be Law, and alledoes 
for Reaſon of it, that they are Matters of ſmall and private 
Concern, but only for a trifling Sum of 40. and the A- 
merciament is only for ſmall Things, for the Benefit of the 
Lord, and not worth giving the Country Trouble to come 
to try them. But I muſt own I am not ſatisfied, that a “/ donbied 
Wager of Law will lie in that Cafe, for two Reaſons, one ere 
0 2 ger of Law 
which concerns the Plaintiff, and the other the Defendant ; would lie on 
for the Plainti?, now after the Recovery, he has ſuſficicnt Pcbt on a 
Proof to make out his Cauſe of Action ; and now it ceaſes 1 
to be a Matter of Secrecy, being grounded upon a judicial in a Court 
Proceeding of a Court at Law, and why then ſhould he be Baron. 
put to lofi: his Db by a Wager of Law of the Defendant ; 
tr Bow 1 15 not Mutter of that Secrecy that requires a 
Wager of Law. And the Defendant now has a Judgment a- 
gainſt him, fuppoſe upon the Oath of Witneſſes; and he 
might have waged his Law in the original Suit below, and 
that he omitted to do, but Jet Judgment go by Default, 
or otherwiſe ; and ſhall he now by his Oath be admitted to 
falſify that Judgment of a Court that had Juriſdiction ? 
Sure he ſhall not, nor is there any Reaſon for it. 
In many Cafes, where there are no Deeds or Specialty, 
no Wager of Law will lie. In Account upon Reccipt by the 
Hands of a third Perſon it will not lie; or if it be brought n account a 
againſt the Bailiff ot a Manor it ſhall not lie; becauſe, ſays gaink Bail 
the Bock, that is in the Realty; and what is that to fay ? & * Manor, 
It is, becauſe it is notorious to the Country; becauſe the wit nc: * 
Country takes Notice of his looking after the Manor, and 
they have thereby an Opportunity of knowing that he has 
received his Rents, &c. So in Debt upon a Contract for a 
Sum in Groſs, Wager of Law will lie; but if Debt be brought 
for Rent due upon a parol Leaſe, it will not lie; and the Rea- 
ſon is, becauſe it is in the Realty, and ariſes from the taking 
the Profits of the Land, and Occupation of it in the Coun- 
try; and fo the Notoriety of the Thing excludes the Defen- 
dant from waging his Law; and it is ridiculovs to ſay, 
| 8 L that 
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that Wager of Law will lie in Debt upon a judgment in 
a Court-Baron, becauſe the Money might be paid in private; 

for that would be a Reaſon to wage Law in all the Caſos 

before put; but it is to be conſidered, that it is not the 

Privacy of the Payment, or the Polhbility thereof, that is 

the Occaſion of a Wager of Law, but that the Ground of 

the Action is ſecret; as if Debt be brought upon a Bond, 

with Condition for the Payment of Money, the Money may 

be paid privately, and thereby the Bond is diſcharged, if 

Payment could be proved; and yet in Debt upon ſuch Bond 

Wager of Law will not lie, becauſe the Contract was by 

Specialty ; tho' the Bond may be diſcharged by Payment, 

and that the Payment might be private; ſo it is plain the 
Poſitbility of private Payment will not intitle one to a Wager 

of Law. And the Reaſon is the fame here, for the Duty 

ariſes upon a ſolemn Act made by the City aſſembled in 

their Legiſlative Capacity, and that is very notorious ; and 

what then can intitle him to wage his Law, but the Poſſi- 

bility of Payment in private; yet if the Foundation of the 

Action be publick and notorious, that ſhall never do it. 

There was a Caſe in the King's Bench, 29 Car. 2. Rot. 92. 

where it was held, that if Debt be brought upon a Reco- 

very in a Court-Baron, the Defendant may wage his Law. 

And that is the only Cafe of any ſuch Judgment or Au- 

thority that I meet with in the Books; except it be the O- 

pinion of 49 Ed. 3. 3. which I value very little; the Caſe 

was Debt upon Account itated before Auditors, upon which 

ita that Money was due to the Plaintiff; there it is 

ſaid, that in cafe Money be recover d in a Court-Baron, and 

Debt be brought upon that Judgment, the Defendant may 

wage his Law; but who ſays this? Not the Court, but the 

Counſel at the Bar; and if you conſider all that the Coun- 

ſel ſaid, you will no more take it to be Law than to be 

Goſpel ; for they ſay, that for Debt upon a Recovery in a 
Court-Baron, or in a Franchiſe, a Wager of Law would lie; 

and what is meant by Franchiſe is commonly a Court of 

Record; for if the King by Letters Patent grant a Franchiſe 
2.448, 496M to hold a Court within ſuch a Precin&, it will be intended 
Vide Sav. 83, a Court of Record; for the King cannot grant a Franchiſe 
That Eccle- to hold a Court-Baron in Groſs. And in Truth in that Caſe 
— — the whole Court were under a great Miſtake; for it being 
fine and im. Debt upon Account ſtated before Auditors, Wager of Law 
duct yet is therein taken away by the Statute of ff. 2. c. 11. where- 
ES by Auditors have Power to fine and impriſon, which necefja- 
ot Record. rily males them a Court of Record; and therefore no Wager 

Ante p. 388. 5 | of 
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ſequence no Strefs to be laid upon the Authority of that Book. 
But 34 II. 6. 49. Br. Ley Gager 11. is of great Authority; if 
Debt be recovered in a Court of Antient Demeſne, and an Ac- 


of Law can be in Debt upon ſuch Judgment; and by Con- 
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tion be brought upon that Recovery, no Wager of Law will cout of An- 
lie againſt it; yet a Court of Antient Demeſne is no more : ent Demeſne 
Court of Record than a Court Baron is; and no Difference in Cu of 


this Reſpect can be made between the two Courts. And there- 
fore if Wager of Law does not lie in one, as the Authority of 
that Caſe is full that it does not, none will lie in the other. 


There are two Cafes mentioned in Pixchon's Caſe, 9 Ch. 


88. concerning Wagers of Law, and the Reaſon thereof. 
iſt, If one retain a Painter, or other Workman, to ſerve him, 
who after brings Debt for his Wages, the Maſter ſhall wage 
his Law; but if it be a Retainer upon the Statute of La- 
bourers, he ſhall not wage his Law; and the Reaſon gi- 
ven by the Book is, becauſe in the Caſe of the Statute he 
is compellable to ferve; but ſure that can be no Reaſon, 
for tho he be bound to ſerve, the other is not bound to 
take him; but the Reaſon is, becauſe it is hard the Maſter 
ſhould be put to wage his Law, but rather that the Plain- 
tiff ſhould be put to prove his Retainer by the Statute. An- 
other Caſe is 28 H. 6. 4. b. one was a Priſoner in the Tower 

for High Treaſon, and the Lieutenant finds him Meat and 


denied his Law; and Co. in his 9 Rep. ubi ſupra, gives for 


Reaſon, that the Lieutenant was bound to find his Priſoner 


with Meat and Drink ; but that is not Law, for the Gaoler 
is not bound fo to do; vide Pl. 68. a. And it is for the Be- 


nefit of the Priſoner that he ſhall not be put upon it, for 


the other muſt make out his Charge, and not put the De- 
fendant to his Oath. And another Reaſon why he ſhall not 
wage his Law is, becauſe, while the Priſoner is in his Charge, 


the Gaoler cannot take any Security for his Victuals from 


himſelf; for a Bond from him in that Caſe would be ip/ſo 
facto void; and ergo, ſince he is diſabled from taking a Sc- 
curity from the Prifoner, but barely his Promiſe, it were 
hard to allow the Prifoner to clear himfelf by his Oath. An- 
other Reaſon why Wager of Law ſhould not be allowed 
here is, that every By-Law is grounded upon Charter or 
Preſcription; if it be Matter of Record, it leaves no Room 
for a Wager of Law; and if it be by Preſcription, it is 
Time out of Mind, and no Man living can ſwear that off, 
or deny a Preſcription upon Oath. It is true, a Preſcription 
is capable of Proof, by ſhewing a Uſage of ſuch a Thing by 
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antient Witnciivs, which is an E,viience only cf 2 Preſeription. 
1 Jen. 261. Wigger of Law was denied in Debt for Scavage 
arilng by Preſcription. And lafily, a Wager of Law will 
not lie hore, becaute this Act of Common Council does 
aot affect the Defendant only, but all the whole Body of the 
City; and there is no Cate, where there is a Penalty, to which 
all the Men within ſuch a Juriſdiction, Precinct, or City are 
obnoxious, that a Wager of Law was allowed; and this an- 
{wers all your Caſes of Recoveries and Amerciuments in 
Courts; for there none is affected but one; but this Law is 
made to extend to the whole Community of the City tor all 
Generations to come, and for ought I know to the Day of 
Judgment. Now as to the Caſe of the Company of Glaziers 
before put, it is true fo far, as it was a Debt tor the Reco- 
very of a Penalty inflicted by a By-Law, it is like this Caſe, 
and a Precedent for it; but how happened that Matter. iſt, 
It was allowed by Counſel on both Sides, and the Court never 
heard of it but once upon a Motion, and Almiliton of the Coun- 
{cl of both Sides; fo it was a Gudgeon ſwallowed, and fo 
it palled without Obſervation. And the Caſe in Cb. Ent. 


118. is very like this; Debt was brought for a Fine ſet upon 


the Defendant by the Homage at the Court-Baron, ground- 
ed upon a Cuſtom to make Laws for regulating their Com- 
mon, and inflicting a Penalty on ſuch as did incloſe at in- 
convenient Times; and a Wager of Law was offered there, 
and Judgment is there for the Defendant; for of Common 
Right the Homage has no Right to impoſe a Penalty for 
ſuch private Offences, but it is only by Cuſtom that they can 
do it; vide 5 Co. Chamberlain of London's Caſe. Ao. 276. 
1 Leon. 203. The Caſe indeed is not well reported, but up- 
on comparing both the Books together it appears the Wa- 
ger of Law was not admitted in that Caſe. 


If Caſe in Ci} 2. The ſecond Point confiderable is whether here be a 


ty- Courts be 

not continued, 
it is a Diſcon- 
tinuance, and 
not amend- 
able. 


Diſcontinuance, and ſurely it is, for it appears that the De- 
fendant came into Court, and appeared to a Plaint levied 
againſt him the 15th of November, and his Bail was given 
to appear at the next Court, which was held the Day fol- 
lowing, ig. the ſixteenth, but there is no Day given to him 
on Record, or to the Plaintiff, to appear on the ſixteenth; 
but preſently after Bail taken, there is Day given to the 
zoth of Fane, and every Cafe ought to be continued from 

Court to Court, as in J/eſtzzinfter-Fall from Term to Ferm, 
it it be not a real Action, where long Proceſs is allowed. 
Jide 21 H. 7. 16. Difcontinuance is Error by the Common 
Law; but by the 32 JI. 8. c. —, it would be cured, if it 


z were 
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were after Verdict ; but this 15 upon Demurrer. So the next 
Thing conliderable is, whether this be amendable > and ſure 
it is not; for it is ſuch a Miſpriſion as is not amendable by 
14 Fd. 3. c. 6. or 8 H. 6. c. 12. tor theſe Statutes do not 
extend to amend any Record but in Errors, which are the 
Miſpriſion of Clerks in making their Entries on Record; 


but a Diſcontinuance is a Fault of the Court, and that ne- 
ver was amended by any of theſe Statutes ; and many Judg- 


ments have been reverſed for it, as in 2 Cro. 211. If a Court 
once give a Judgment they cannot after amend, 3 Cro. 412. 
Ireland's Caſe, Tl. 169. 2 Cro. 260. 3 Cro. 619. And if a 
Diſcontinuance were amendable by any of theſe Statutes, 
there had been no Need of the Statute of 32 HJ. 8. — that 
ſupplies the Want of Continuance after Verdict. But if the 
Record below be well, why may not we amend by that ? 
And tho' the Court below be not of as high a Nature as 
the Courts of Meſtminſter-Ilall, the Grand Seſſions of Malis, 
or the County Palatine, yet it the Record below had been 
originally well, and this Fault had been only a Slip in the 


Clerk in tranſeribing, we ought to amend it, by the Statute 


of 8 I. 6. for the Record being well below, the Omiſſion 
was in the Clerk; and tho the very Record be that which 
we have here, yet if it had appeared to us to have been 
well below, we ought to have amended by it. In the King's 
Bench, in Error of a Judgment of an Interior Court, upon 
the Record certified it appeared there were but eleven 
Jurors, which was the fatal Error; but the Book of the In- 
terior Court, where the Names of the Jurors were entered, 
was produced, and Oath being made that the twelve there 


entzred were ſworn of the Jury, the Record was amended 


by that Book; but here we find that the Record was origi- 
nally bad below, and amended below as ſoon as the Ex- 


ception was taken here. And in every Day's Practice, if the + 


Record entred on the Roll be ill, yet if the Paper-Book in 
the Office be well, we give them Leave to amend by the 


and clandeſtinely amended, there we never let them amend 
the Record by it. 

Obj. You will give Credit to our Record, as if it were in 
W-fminfter Ilall, if the Roll be amended by the Court of 
Common Plcas or King's Bench, when Error is in the Che- 
quer Chamber. Au. Thoſe Courts will amend nothing 
but what is amendable by Law, or at leaſt it muſt be pre- 
ſumed they will not do it; b-fides, when in thote Courts 
they amend the Matter below, they come into the King's 

S M Bench 


Book in the Office ; but if the Paper-Book be originally ill., 
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"Dr" and allcdoc TENG nutten, and thereupen the n 
15 cer'ifed up. and then the Court above can never tell 
whether they have amended or not; if they certify it up 
upon Diminution alledged, it will do well enough, and we 


uri hes tothe ſhall not ſuppoſe they have done amiſs. But no rer 


Mayor's 
Curt. 


Badia. 

All Corpora- 

tions, as ſuch, 
have Power 


lies to this Court of the Mayor, and that is the Caſe of 
Green and Colo in 2 Saund. 2 25 2. 1 Lev. 310. 

3. The third great Point, is the AI. anner of bringing of 
this £ Action, to which there were two Exceptions taken; the 
firſt is to the By-Law, that it —_— a Pcniity for the Be- 
nefit of thoſe that make the Low. But that Point has been 
already ſettled, and the By- Law notwithſtanding 2diudged 
good; and the Truth is, tht Objection has not Weight e- 
nough in it to require an claboiate Anſwer; for we muſt 
contider the City ot London, as all other great Tewns are 
to be conſidered, a great Community that have a Legiſla- 
tive Power int: uſted to them for their better Government, 
and cin make Laws to bind the Property of thoſe that live 
within that City or Piceinct, and alfo of all Strangers what- 
ſoever that come within the Limits of their Juriſdiction ; 
and it was neceſſary and convenient they ſhould have ſuch 
Power for the Support of their Government; and it is ſo in 
all Countries and Foims of Government whatever, whether 
Monarchy, Ariſtocracy, or Democracy, or whatever Order 
of Government it be; for the Supreme Juriſdiction cannot 
have Leaſure to inſpe & into the ſmall Matters that concern 
the whole Order and Regulation of Matters within that So- 
ciety or Community, as they that are Members of it ſhall. 
Jide Banlien de rep. c. 2. Hob. 221. ſays that all Corpo- 
rations, as ſuch, have Power to make Laws and Ordinances, 
and nced not fecal Words in their Patents to enable them 


to make By- thercunto. And if they have Power to make Laws, of ne- 


Laws. 


Penalty of 
By-Laws may 
go to the Cor- 
poration. 


ceſlary Conſequence they muſt have a Power to inflict a Pe- 
nalty for the inforcing of that Law; and here in Exgland 
it * be a Pecuniary one, for a Corporal one it cannot be 
by the Law of Fxgland, it being againſt Alagua Charta, with- 
out a ſpecial Cuſtom. And this Pecuniary Pcnalty muſt be 
levied by Diſtreſs, or Action of Debt; for there can be no 
other Remedy. And ſure it can be no Exception, that this 
Penalty goes to the Uſe of the Body Politick, for it is moſt 
reaſonable it ſhould be fo; fer it is in Nature of Damage 
for an Injury done, and that Injury is done to the Body Po- 
litick, whoſe Laws are broke and defpiſed, and therefore it 


is fit they ſhould have the Pen alty ; and to fay that one 


who is tree of the Corporation ſhould not be Judge, becauſe 


3 he 
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he is to have Share of the Penalty, is as ridiculous as 
groundleſs: And ſince this Objection has had ſo little Regard 

with us in the King's Bench, I wonder it ſhould be fo much 

inſiſtod on now, eſpecially ſince it has been alfo rejected in 

the Common Pleas. I agree, where the City of London Where Cor- 
ciaims any Freedom er Franchiſe to itſelf, there none of 5m = 
London ſhall be Judge or Jury, for there they claim an In- chic, tha! 
tereſt to themſelves againſt the reſt of Mankind; but here is not be Judge 
only an Act of Government to exerciſe a Power which they 22. 
have by Law. And it is not to be imagined that the Alder- it. 
men of the City, in Kindneſs to the Body Politick, would 
oppreſs the reſt; and the Freemen, who ſhould try the Fact, 
would be themſelves obnoxious to the like Penalty in Time, 
and in their Turns; and if there were any Room for a he- 
ſumption, it would be that they would favour private Per- 
ſons againſt the Body Politick, in regard of their own private 
Intoretts, which would be concern'd next Time. 

But the true great Point is, that the Court is held before 
the Mayor and Aidermen, and the Action brought in the 
Names of the Mayor and Commonalty; and that very Man, 
who is Head of the City, and without whom the City has 
no Ability or Capacity to fue, is the very Perfon before 
whom the Action is brought; and this cannot be by the 
Rules of any Law whatever, for it is againſt all Laws that Liu. f. 212. 
the ſime Perſon ſhould be Party and Judge in the fame Cauſe, » Int. 141. 
for it is manifeſt Contradiction, for the Party is he that is _— 
to complain to the Judge, and the Judge is to hear the be both Party 
Party, the Party endeavours to have his Will, the Judge de- and Judge. 
termines againſt the Will of the Party, and has Authority 
to inforce him to obey his Sentence: And can any Man act 
againſt his own Will, or inforce himſelf to obey 2 The Judge 
is Agent, the Party is Patient, and the ſame Perſon cannot 
be both Agent and Patient in the fame Thing; but it is the vide 3 Int. 
ſame Thing to ſay that the ſame Man may be Patient and 4 
Agent in the ſame Thing, as to ſay that he may be Judge &.. of King: 
and Party; and it is manifeſt Contradiction. And what my Houſhoid | 
Lord Cole fays in Dr. Bonhaw's Caſe in his 8 Co. is far from 2 
any Extravagancy, for it is a very reaſonable and true Say- his own 
ing, That if an Act of Parliament ſhould ordain that the Death 
ſme Perfon ſhould be Party and Judge, or which is the 
me Thing, Judge in his own Cauſe, it would be a void 
Act of Parliament; for it is impolſible that one ſhould be 
Judge and Party, for the Judge is to determine between 
Party and Party, or between the Government and the Party; 
and an Act of Parliament can do no Wrong, tho it may Wo 
9 | vera 


ö 
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ſeveral Things that look pretty odd; for it may diſcharge 
one from his Allegiance to the Government he lives under, 
and reſtore him to the State of Nature; but it cannot make 
one that lives under a Government Judge and Party. An 
Act of Parliament may not make Adultery lawful, that is, it 
cannot make it lawful for 4. to lie with the Wife of B. but it 
may make the Wife of J. to be the Wife of B. and diſſolve 
her Marriage with 4. 

Obj. My Lord Mayor, as he is Head of the Corporation, 
acts in his Politick Capacity, and judges in his Natural Ca- 
pacity. It is true he acts in different Capacities, yet the 
Perſon is the ſame, and the Difference of the Capacities in 


. which he acts, does not make a Difference; as the Biſhop of 
London has two Capacities, one as Biſhop, the other as J. &. 


but he cannot do an Act in one Capacity to inure to him 
in another Capacity ; as he cannot make a Leafe for Years 
as he is Biſhop, to himſelf as he is J. S. nor cice verſa. 

Obj. It is an inviſible Body Politick : It is true, but the 
Head is vilible as the Biſhop is, and he is the moſt conſpi- 
cuous Part of the Corporation, and that without which there 


would not be a Corporation exiſting; and it is impoſſible to 


get over the two Judgments in Neu VIIIth's Time, be- 


fore cited by my Brothers: The Maſter and Confrery of the 
Hoſpital had the Preſentation to a Rectory; they under their 


Common Seal preſent their Maſter, without taking Notice 
that he was their Maſter, and it was held to be a void Pre- 
ſentation, and that Judgment was after affirmed upon Writ 
of Error; and in that Caſe the Difference is taken between 
preſenting one of the Members, and preſenting the Maſter ; 
for if they had preſented one of the Members, it had been 
well; for if that Member were ſet afide, vet ſtill it would 
be a Corporation. And when they preſent a Member, it is 
a Setting aſide, or an Excluſion of him for that Purpoſe 
from the Corporation ; but if the Maſter, who is the Head, 
be ſet aſide, then it ceaſes to be a Corporation, and by Con- 
ſequence cannot do any Corporate Act, and then their Pre- 
ſentation is void; ſo if this Court could be before the Al- 
dermen without the Mayor, then this Action might be well 


- brought; but as, if the Chicf Juſtice of Common Pleas 


brings an Action in the Common Pleas, as it is his Privilege 

to do; yet there he muſt not be named in the whole Pro- 

ceedings but as Plaintiff, and not fo much as the Placita ſhall 

be ſaid to be before him, for then it would be Error; and 

the Placita ſhall be coram Fd. Newill, Joanne Powel & 

Joanne Blincow; and if he take out the Writ it muſt * 
5 
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be fo much as teſted in his own Name, but in the Name 
of the next Senior Judge: So here, ſince the Court cannot 
be held without a Mayor, this Action which is brought in 
his Name cannot be brought in that Court, and the Lord 
Mayor is a neceſſary Conſtituent Part of the City; ↄide 21 
Ed. 4. 15, 151. 17 Ed. 3. 48. A Burgeſs of a Corporation - 
had laid out Money for the Uſe of the Corporation, and 
after being Mayor, took the Bond of the Corporation for it 
to him in his natural Capacity, and held void. And he al- 
lowed the Caſe in 2 Ro. 4b. — before cited, to be good 
Law, but utterly exploded the Reaſon given there; the 
Caſe was, A Member of a oration brings an Action in 
the Mayor's Court, and after the Plaintiff was choſen 
Mayor, and then Judgment for him, and a Writ of Error 
brought, and the Judgment affirmed; bceauſe, ſays the 
Book, the Judgment was not given by him alone, but by 
the Court; but if he be in the Stile of the Court, he is a 
udge of the Court, and it cannot be a Court without 
im. And tho my Lord Roll was a very learned Man, 
and that his Abridgment was publiſh'd by my Lord Hale, 
perhaps the greateſt Man of the Law that ever was, yet 
this Reaſon might be overlook'd by him; however, it is plain 
this Reaſon is a ſenſeleſs one, but the true Reaſon is to be 
ſeen in 2 H. 4. 40. If 4. fue in the Court of Mayor and 
Bailiffs, 4. is made Mayor, and it is not ſaid in the Record 
that he was made Mayor, or it do not appear in the Re- 
cord that he was made Mayor, there if the Defendant do 
not come to the Court below, and plead this Error in Fact, 
he ſhall never after aſſign it for Error; but if he had plead- 
ed this Error in Fact, and had been over-ruled in it, he 
might * a Writ of _ for one ſhall never take Ad- 
vantage of an Error in Fa&, where he had an Opportunity 
of pleading it; that is, if it be ſuch an Error in Fact as | --4 
abate the Writ; and if it be ſuch an Error in Fact as does 
happen after the Time of Pleading is out, then the Way is 
to bring an Audita querela ; as if after Verdict between the 
Day of Niſi prius the Plaintiff releaſe to the Defendant, 
he cannot plead it in Bank, but muſt have Recourſe to an 
Audita querela ; and if this Exception had been taken upon 
the Hab. Corp. in Weſtminfter-Hall, it would not have hin- 
dered a Procedendo, becauſe it was an Error in the Proceed- 
ings. And the Hab. Corp. is only to know the Cauſe of 
Detainer of the Party in Cuſtody, and what is then to be 
| Judged of is only the Return of the By-Law; and if _ 
8 N 
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be good, we muſt remand, for to enter into an Examination 
of the Proceedings, would be to preclude the Plaintiff 
before his Time. 
O0bj. OS 4 * be 1 1 q Plea, yct the Re- 
bebe corder is Judge, t we muſt take Notice of as Judges 
4 by Commiſſion here in the City; where we are — 
men, tho the bound to take Notice of the Cuſtoms of the City and its 
— Courts, as we ſhould take of the Cuſtoms of the Courts of 
5 Meſtninſter- Hall when we fit there. Anſe ew. The Placita 
are virtually held before the Mayor and Aldermen, tho' in 
Fact the Recorder acts, and 1 and the Steward 
of a Court who has a Deputy cannot ſue in the Court before 
his Deputy; and a Deputy acts, and of Right ought to act, 
5 the Name of his Principal. Et per omnes Jud. recer- 
fur. 


„ 


THE 


TABLE 


OF THE 


Principal 


Matters. 


— — — 


Abatement of Actions and 
CUrits. 


be tried where the Action is 

brought. | 

Defendant defended vim & Drju- 
riam, cannot after plead Miſno- 
mer, or to the Juriſdiction. 235 


by Attorney ; but if ſuch Plea 
by Attorney be received, will 
not be Cute of Demurrer. 273 
Treſpaſs for Battery of Servant, 
Plea, that did not appear he 
was fo when Battcry committed, 
and Petit judicinm de Billa, fach 
Plex ought not to be received; 
and Reſpondeas ouſter, 399 

5 _ 


 Mifnomer may be pleaded 
in Abatement without| 
2 Venue; for as it con- 


cerns the Perſon, muſt 


Page 195 


Miſnomer ſhould not be pleaded 


| 


Coverture may be pleaded in A- 
batement generally without a 
Venne; aliter if in Bar. Page 503 

If Rules of Pleading are not out, 

may plead in Abatement in a 

ſubſequent Term. 9504, 522 


Abatement of Nuſance. Vide 
Nuſance. 


Acceptance. Vide Tender and 
Kefuſal. 

Account. Vide Merchant. 
If 4. gives a Note to B. to receive 
Money from C. and C. diſcharges 

B. of a Debt he owed him, 


Account lies againſt B. 509 
On General Bailment of Goods 


Account alone lies; aliter, if on a 


| ſpecial Promiſe, Caſe will lie. 517 


Actions 


I —— , _—___— 


The 


x VT 


TABLE. 


Actions in General. 
Aiſne. 


Suit commenced by Latitat for a 


vide 


— — 


Cate bes ag: aintt Polt- Maſter fer 
not delivering a Letter on Re. 
| queſt, tho no particular Damage 
| accrued; but if the Letter had 
been tender'd, and the Plaintiff 


falſe Return of a Member of would not firſt pay Poſtage, he 


Parliament is a Com- 

mencement of the Suit within| 
the 
againſt Hob. ag 

Action on a Tort and on a e 
tract cannot be join d. 

Local Action muſt be AO 
where Fact aroſe, unleſs by 

_ Conſent. 399 

Action for falſe Return is local, 
but may 
the Return was, or where it is 
of Record. 408 


Action for a falſe Return to a Man- 


dam may be brought either 
where the falſe — was, or 
where it a 


ing a local one muſt be brought| 
in one or other, 515 
Tranſitory Actions Defendant may 
transfer to the right County, un- 
leſs Plaintiff will be bound by 
Rule to give material Evidence 
where the Action is laid. Tbid. 


After Recovery of Damages in| 


Aſſault and Battery, no Action 
will lie for conſequential Da- 
mages; for when Damages are 
recovered it is according to the 
Damage ſuſtained, and to be for 
entire Satisfaction. 


Actions on the Caſe, 


Per Holt : of late it is held that 


Caſe will lie for Proſecution in 


inferior Court, which has no 
Juriſdiction. — 


3 


be laid either where 


ppears of Record, at 5 
the Plaintiff s Election; and be- 


is not bound to deliver it. Page 6 
Pro opere & Labore, not ſaying 
| what, good. 

Caſe will lie by an Executor "Ban 2 
falſe Return to a Fieri facias 
taken out in the Teſtator's TR 


Caſe lies for negligent] k in 
his Fire, by Leſſee 3 0 
| Under-Leflce, becauſe anſwer- 
able over. 100 
Caſe for negligently keeping his 
Fire in a Field lies as well as in 
a Houſe. 151, 152 
Caſe for maliciouſly cauſing him 
| to be indicted of a Riot, of 


which he was acquitted by Ver- 
dict. * 208 


; 


ſaying it was an ancient Houſe, 
| good after Verdict, had been ill 
| on Demurrer. : -" 
Diſceit will lie againſt a Man who 
| fells Goods, knowing they are 
not his own, if recovered 

the Vendee. 245 
Caſe will not lie for a 
without Cauſe of 2 ales 
be be held to exceſſive Bail. 257 
Caſe for holding him to | 


for how much was arreſted, elſe 
. 273 


damn, need not alledge it be- 


by making a Return admit it. 


322 


Caſe for ſtopping his Lights, not 


Bail without Kaufe, ſhould ſhew 
542, 543 


| Caſe for falſe Return to a Man- 
longed to them to do it, for 
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Caſe for keeping a Dog calde fe- 
rocem, that bit the Plaintiff, not 
ſaying eien, ill. Page 332 

Two cannot bring joint Action for 


falſe Return to a Mamndamns.| 


349, 371 


Caſe by Maſter of a Ship againſt 


a Perſon who diſtrained Corn, 
with which the Ship was freight- 
cd, whereby he loſt his Voyage, 
will lie; or he may have Tref- 
paſs, and declare on his Poſſeſ- 
ſion. 381, 382 
Action for falſe Return is local, 


but may be either where the 


Return was, or where it is of 
Record. 408 
Caſe againſt the Poſt- Maſter Ge- 
neral for Loſs of Bill delivered 
at the Office, and loſt there, will 
not lie, per three Judges againſt 
Holt. 472, 473 
Where a Perfon takes upon him- 


ſelf an Office for the Publick | 


Benefit, he is liable for it ; per 


Holt. 479, 480 


Inn-keeper is only liable for the 
Goods of a Gueſt. 480 
Action lay againſt Carrier before 
the Law gave him Remedy a- 
gainſt the Hundred, 482, 483 


Action lies againſt a Smith for refu- | 


ſing to ſhoe a Horſe. 484 
So againſt a Carrier for not carry- 


ing Goods, if he be not loaded.| 
id. 


Againſt a Sheriff for refuſing a Writ 


485 


Caſe will lie againſt Sheriff for 
not returning good Iſſues on a 
„ 

In Caſe for malitious Proſecuti 
for Felony the Declaration muſt 
agree with the Indictment. 555 


Defendant muſt prove a Felony 
committed, and alfo probable 
Cauſe of Suſpicion. Page 555 
Caſe on the Habeas Corpus for not 
giving a Copy of the Commit- 
| ment within ſix Hours. 606 


| 
Actions on the Caſe on Al- 
ſumplir. 


Aſſumpſit for Money due not good, 
unleſs ſhews a Contract, or for 
what. Rs 16 

General Iadebitatus Aſſumpſit will 
not lic for M won at Play, 
tho it will againſt the Perſon 
who holds the Stakes. 69 

Aſſumpſfit by a Man againſt a Wo- 
man, that in Conſideration he 


per- 
form it by Reaſon of Con- 
ſanguinity, c. ſhe may dif- 
charge herſelf of it by giving it 
in Evidence on Now Afſumpſit : 
Per Holt. Ibid. 
 Aſſumpſit in Conſideration that 4. 
would deliver Goods to C. he 
B. would fee him paid, held a 
| good Afſumpfit; but if ſuch Pro- 

miſe made after the Delivery of 

the Goods aliter ; per Holt. 250 
General [ndebitatus for Money 
won at Play will not lie, for it 
is no more than andum pattum ; 
there muſt be ſpecial mutual 
Promiſes. 3 258 
On Indebitatus Afſſumpſit it is no 
Plea, that had committed an Act 
of Bankruptcy. 267 
On ſpecial A umpſit for Money won 
at Play, ſhall be ſpecial Bail. 295 


N 


| fold, well. 


Indebitatus for Goods, not ſaying 
308 
8 0 In: 


The T ABLE 
7 Aſſumpſit by Affignee not be 6 without bad 
of Commiſſioners of Bankruptcy | or Satisfaction. Page 5; 
for Goods fold after Bankruptcy | Sce Bills of Exchange _ 


committed ; and per Holt a ge- 
neral Indebitatus lies. Page 324 
Indebitatus will not lic for Money 


received on an uſurious Contract. 


id. 


Judebitatut lies for Rent received 


from a Perſon's Tenants, under 


Pretence of Title. Tbid. 
Bond is a Diſcharge of e 


Statute of Limitations no — 
Plea on Indebitatus Afſumpſit, 
on Promiſe to pay on " 
aliter if it had bcen for a colla- 
teral Thing. 

In Indebitatus if a Count be for 
Money received to Defendant's 
Uſe, it is ill. 495 


Aſſumpſit will not lie where a Con- | 


tract is varied, but a Qyantum 
meruit. 
Tndebitatus for Money received to 
Defendant's Uſe, held well _ 
Verdict. 
— iſumpſit the Cauſe of 
in 4 Caule 
the Promiſe muſt be expreſsly 
ſhewn; for it might be on a 
Specialty, or for Rent where 4/- 
 ſumpſit will not lie. 511 
Caſe lies on ſpecial 
count, but on a | Bail- 
-__ Goods Account _ 


_ Tudebitatus Aſſumpſit by an 1 . | 


Officer for Pay received by _ 
rior Officer. 


Account not 537 


Promiſe before broke may be dif- 
charged by Parol, but after can- 
4 


309 


Promiſe is -—_ 


Promiſe to Ac- 


To Indebitatus Afſſumpfit Plea of 


Quantum Meruit. 


Actions for: Words. Vide 
Woꝛds. 


Actions Popular. 


All opular Actions on Statutes 
made before 2 1 Jac. 1. muſt 
be in the County where the Fact 
was done. Per ten Judges. 223 

In all Actions on Penal Statutes 
common Bail ſuffices. 231 | 


444|Additions. Vide Jndictments, 


On Cafe by Bill Defendant plead 
ed a wrong Addition ; Re / pon- 
deas onfter, for Statute of Addi- 
tions extends only to Proceſs on 
which there is Outlawry, and 
that is not on Suit by Bill. 211 

A Mathematical Maſter is a Gentle- 

man by his Profeſſion. 249 


Adminiftrations, &c. 


Ban cy of an Executor no 
Cauſe for granting Adminiſtra- 
tion; aliter if there be a natu- 
ral Diſability. 9 
May be granted to the Wife, or 
next a-kin to the Inteſtate, at the 
Election of the Ordinary ; ; and 
as to Creditors, the Ordinary 
may divide the Adminiſtration 
among them. 16 
Adminiſtration pleaded to be grant- 
ed by 4. iſtius loci ordinar. legi- 
time conftitut. cui adminifirario 
de jure pertinnit, good, without 


ſay- 


9 
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| ſaying tuuc & quo mundo Com- 


Hitut. Page 100 


Dill ok Exchange is no more than 
a ſimple Contract, and therefore 


Aſſots only where the Debtor is, 


and Adminiſtration to be accord-| 


ingly. -_ 


Adminiſtration granted during the 


Minority of an Executor ceaſes 


at his Age of ſeventeen; but 
granted during the Minority of 
one who is intitled to Admini- 


ſtration, does not ceaſe till the 


Age ol twenty-one. 
iritual Court cannot refuſe 
ing Probate of a Writ to an Ex- 


194 


ecutor becauſe indigent or in-| 


ſolvent, nor compel him to give 
Security. 

If Feme Covert, 
and Legatee, dies, Adminiſtra- 
tion de boni non ought to be 
committed to the Husband ; if 
ſhe 'be no Legatce, and others 


are, it ought to be to them; if 
there are no Legitees, to the 


next of Kin of the tirſt Teſtat 

5 | 306 
If a Perſon who has two Houſes 
different Dioceſes dies in one, 
that intitles the Ordinary to 


grant Adminiſtration, if he has 


not bona notabilia. 385 
Where there is Executor under 
Age, if there be reſiduary Le- 
eatee, Adminiſtration durante 
Minoritate ought to be commit- 
ted to him, and not to the next 
a-kin of the Inteſtate. 437, 438 


7 | Debt as Adminiſtrator, not laying 


grant- 
205 


being Executrix 


int 


| ecutor, whether on his dying un- 

der Age it may be repealed, 
and granted to the Refiduary 
Legatce, or whether the Ordi- 
nary has not executed his Au- 
thority 2? Page 436 


by whom committed, by 
pleading in chief. 443 
Adminiſtration durante Minoritate 
of Executor determines at ſeven- 
teen, of one intitled to Admini- 
ſtration at twenty-one. 500 
Debt by Adminiſtrator, cas Admi- 
niftratio debito modo commiſſa 
ait, is ill on Demurrer, but cured 
by pleading over. 537 
Adminiſtration to be granted to the 
Grandmother preferable to the 
Niece. 615 
Proximity of Degrees muſt be ac- 
cording to the Common Law. 
| 616 
If Adminiſtration be granted to a 
wrong Perſon by a rightful Ju- 
riſdi muſt be avoided by 
Appeal. Thid. 
If granted by one who has no Ju- 
riſdiction is void, and Trover 
will lie. 617 
Husband to have Adminiſtration 
to Wife. 618 
Wife and Father in equal Degree 
as to Adminiſtration. Did. 
Reſiduary Legatee preferable to 
next of Kin. 619 
Aunt not nearer than Grandmo- 
ther, who being in the right 
Line is to be prefer d. Did. 


| 


Where Directions of the Statute] Adminiſtration is to be committed 


are purſued, Adminiſtration can- 


not be repealed; alter where not. 


437 
Adminiſtration committed to one 


to Father and Mother preferable 
to Brother and Siſter. 622 
Brother and Siſter nearer than 
Grandmother, and Aunt nearer 


durante Minoritate of an Ex- 


than Great-Grandmother. 623 


Admi⸗ 
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Admiralty and Admiral. vide 


Maſter. Merchant. 
Where there is a Capture of Goods 


at Sea, the Admiralty has Juriſ- 


diction; if brought to Land, either 
Admiral or Common Law, at 


the Plaintiff's Election. Page 
16 


Prohibition may go to the Admi- 
ralty at any Time, if on the Pro- 


ccedings it appears have not| 


Juriſdiction. 134, 735 


By the Admiral Rule, Property of 


a Ship taken from an Enemy 
without Letters of Mart, veſts 
in the King; and tho ſuch Ship 


be after fold on Land, Suit be 
for it in the Admiralty, for it| 
ſhall be conſtrued one continued 
135 


Act. 
A Capture without a Condemna- 
tion does not alter the Property. 


Libel did not ſhew the Ca 
ſuper altum mare, tho the ſub- 
ſequent Proceedings did. Court 
divided whether Prohibition 
ſhould go. Did. 
Prohibition denied to go to the Ad- 
miralty, on Refuſal to give Copy 
of the Libel; for 2 H. 5. c. 3. 
extends only to Eccleſiaſtical 
Courts. 6 
If Ship arreſted 
Proceſs within their Juriſdition 


143| 
Was 


de reſcued, may reſeiſe any 
where. 


* 8 246 | 
The Cauſe to bring it within their 
Juriſdiction ſhould appear in their 


Proceſs. Did. 
Grant to the Admiral of all 
Wrecks at Sca, and all Profits 
to the ſaid Office belonging, will 

4 


2444 
by the Admiralty 


not 


paſs Wreck appurtenant to a 
Manor then in the King's Hands. 
: Page 259 
Suit may be in the Admiralty for 


Seamen's Wages, but not for the 
Maſter's. 405 
For Money taken up for the Uſe of 
the Ship after has begun Voyage, 
ſuable in Admiralty; aliter if 

| Money was taken up before 
Voyage begun. 406 
If Ship be taken or loſt in Return, 
ſhall haveall Wages out, but only 
Half of Wages for Time were 
in Harbour abroad. 408, 409 
Mate of a Ship may ſue in Admi- 
ralty for Wages. „ 
If Ship be loſt before arrives at Port 
of Delivery, Wages are loſt; if 
loſt on Return, only the Wages 
from thence; if run away, all 
Wages are loſt. 442 
Maſter of a Ship may detain the 
Goods for Freight; but if be 
once parts with them, he cannot 
retake them. 511 
Whether Suit may be there for 
Surgeon's Wages. 526 


Adbowſon. Vide Muare Jm- 
pedit. 


Affidavit. vide Oaths. 


Ale-Douſes. 


A Houſe of Boarders and Lodgers 
for themſelves and Horſes, not 
an Ale-Houſe; nor can Soldiers be 
billeted on them as ſuch. 254, 


233 


Allegiance. vide Laws, 


Amends, Vide Tender. _ 
Amend⸗ 


— j ⁵:12 6 
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Amendment. 


lndietment amend: d after it was 

in Puchment. Page 39 
Lyctment againſt f-ven, who ail 
appear, plead and join lilue on 
the Plea-Roll, Zarar and Di— 
ſtriugas againſt the ſcven; the 
lulue on the Niſi prins Roll was 
join d by five only, Verdict a- 
gainſt five only; the N{t 


ſi prins 
Roll is amendable, the — 2 


having ſuſficient Authority to try 


the Cauſe. 1 
Indictment wanting the Words iz 


Com not amended; aliter on 


Information. 229 
Writ of Execution teſte in Vaca- 
tion, not amended. 247 


Action on a Penal Statute, and the 
Fum miſtaken in the Declara- 


U 


tion amended. 248 
If the Day of Niſi prius is after 
the Day 


thority to try. 
Writ of Error out of C. B. the 
Writ was right, but the Judg- 


ment ill entred. B. R. cannot 


mend it, but ſeems good Cauſe 


for C. B. to amend the Judg- 


ment. 303, 304 


Miſtake of a Clerk's Entry of a 


Judgment amended in the next 


Term, by Conſent of him for 
whoſe Advantage the Miſtake 


Was. 312 


Writ of Error refuſed to be amend- 
ed, tho Affidavit was, that the 
Curſitor's Inſtructions were right, 
it being to deſtroy a judgment. 369 


in Bank, it is not a- 
mendable, for Judge has no Au- 
274, 275 


— 


* 


Judgment amended according to 
the Warrant of Attorney to con- 
tf, it. Page 402 

In Amendment of a Declaration 
Plaintiff has Election to pay 
Colts, or grant an Imparlance. 

Cannot amend after Iſſue joined 
and centred. 5988 


Amerciaments. vide Fines. 


Ancient Demeſne. 


Ancient Demcſne Manor is im- 
picadable at Common Law ; 
Lands held of the Manor in the 
Lord's Court only. \83 
Ancient Demeſne Court is no Court 
FB wu 683 


Appeal. Vide Clergy. 


In Appeal the Plaintiff muſt appear 
nin Perſon, and not by Attorney. 
If he does not appear at a Day 
on which he is demandable, he 
may be demanded and nonſuited; 
20, 21 
ppeal, tho' it cannot be altered 
by Common Law, or any Sta- 
| tute, yet before it be fil'd it may 
be alter d according to the Truth. 
8 21 
It was ſaid, that where a Man is 
found guilty by Grand Jury or 
Enqueſt, he is ouſted of Battail 
on Appeal. Ibid. 
The Record not being put in on 
Appeal, to be tried at Niſi prizs ; 
neither Nonfuit nor Diſcontinu- 
ance, only Appellant to pay 


| 


| 


| 


Judgment for Damages, miſtaking 
Plaintiff for Defendant, amended 
upon Motion. 


, 


| 


| 


384 


Coſts. Appearance of Appel- 


lant's Attorney ſufficient, being 
in Caſe of a Feme. 
A 8 P 


65 
Ap- 


»„— 
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Appeal was lodged againſt a Per- 


| ſon convict of Manſlaughter, but 


not proſecuted; he was bailed| 
before Clergy had. Page 109 


A Perſon found guilty of Man- 


ſlaughter may be appealed the 
fame Seſſions; but if not ready 


the Appeal will be gone. 157 


Neither an Acquittal, nor an At- 


tainder is a Bar to Appeal at 


Common Law, but the having | 
| 


Clergy; which, it delayed by 
Default of the Court, ſhall not 
hurt him. 158 
The Day the Writ is returnable, 
if it be returned, the Appellant 
may be demanded - and he does 


diſcharged. 349 
Infant ſued out a Writ of Appeal, 
the Sheriff dclivered it up to the 
Infant, who cancell'd it; this is 
a Contempt in the Sheriff. 372, 

373 


ſue the Writ, but to proſecute 
it. 374. 375 

The Year being expired, and t 
Writ deſtroyed, cannot have a 
new Writ of Courſe; and it is 


diſeretionary in the Chancellor | 


375 
If Appellant be nonſuit, yet the 


to grant onc. 


King may proceed. 


374 
On A 


ppeal againſt a Perſon in the 


Sheriff's Cuſtody, he muſt not 


only return Cæpi Corpus, but pa- 
rat habeo. 


by Appearance and pleading in 


iaventus before Capias. 
0 2 : 


not come, the Appellee will be 
che 


| 416, 417| 
If Writ be ill for want of fiſtcen| 

Days between "Teſte and Return, 
Appren 
Chief that Benefit is loſt. 451, 


1 452 
Appeal ſhould be returned Non eff 


ö 


| 


| 


p 
5 


A 
CW 


——— 


If the Indictment, on which the 
Conviction was, be vitious, or 
the Plea ill pleaded, Defendant 
mult plead to Iſſue. Page 642 

Benefit of Clergy and burning in 
the Hand is no Judgment. hid. 


Appearance 


Does not help a Diſcontinuance, 
but it does a Miſcontinuance. 
Des 8 

Firſt Proceſs in Inferior Court wa 
a Capias ; it is but a Miſconvey- 
ance of Proceſs, and helped by 


Appearance. 5 
Filing a Writ of Habeas o 


s 
is no Appearance, but Proceden- 
do may go notwi ing. 215 

Per Holt : There is no Difference 
between a voluntary App-arance 

and on a Cepi Corpus. 404 
ppearance in a Civil Action is to 
the End of the Suit, to an In- 

dictment only of the Term. 448 

Conviction for uſing a Trade one 
Month, on Indictment for uſing 
it three Months, may be pleaded 
in Bar, abſque hoc, that he was 

guilty in any other Month. 561 


Appzentices. Vide Ozder of 


The Maſter of an Apprentice in 


, 


554| 


Husbandry dies, the Juſtices at 
the Seſſions order his Executors to 
keep him, and quaſh'd ; faid, per- 
haps Covenant would lie againſt 
the Exccutors.  . 
tice ſhould be diſcharged 
under the Hands and Seals of 
four Juſtices; but on Certiorari 
to remove an Order, the Dif- 
charge need not be certified. 83 
Man- 


—— — 


Years Apprenticeſhip. Page 190 


Illi agninſt qu iſhing an Indict- 
ment for uting the Trade of a 
Feltmongvr, not having ſerved | 
ſeven Years. 

Order of Seuions diſcharging Ap- 
prentice from his Maſtcr, good, 
tho no Complaint firſt made to 
two Juſtices. 34 

Trover will lie by Maſter for a 
Ticket or Writing intitling an 


Apprentice to Money earned by | 
| his | 


him ; but if never was in 
Cuſtody, A umpfit. 415 
Apprentice cannot be ailign d with- 
out his Conſent. 441 
Apprentice is not aſſignable in Law, 


but if ſerves his Time under the 


Aſſignment in another Town, 
he gains Settlement there: 553 


Arditrament. 


Submiſſion of both Parties is a 
mutual Promiſe, whercon Inde- 
bitatus Aſumpſit will lie; and 


Award without Performance is 


Award for a general Releaſe to the 


Time of the Award; a Releaſe 
to the Time of the Submiſſion is 


good. 8 
Award of all Matters to the Time 


of the Award, good; for ſhall 


be intended no new Matter aroſe 


between the Time of the Sub- 
miſkon and the Award; and if it 
ſhould award for Matters ſince 
the Submiſmon, it would as to 
them be void; and a Releaſe of 
all Matters to the Time of Sub- 
miſſion, would be a good Per- 


| 


; 


311,312 


9 


En Paze 120 
If Arbitrators chooſe Umpire con- 
ditionally that he accept it, if 
he refuſe, may chooſe again; 
aliter if no Condition be arinex- 
cc, for have executed their Au- 
thority. Ibid. 
A Man may undertake as Attorney 
that B. thall ſubmit to Award. 
129 
pre 
miſſis muſt really a to be 
rages _— = # | 9 0 Ibid. 
Award of mutual Relecaſcs only, 
not 5 a 
If a Sum of Money, or other Thi 
is awarded in Satisfaction, it dif- 
charges the old Duty, and raiſes 


| 
Award pleaded to be made de 


a new one, for which Action will 


=—_ Ibid. 
Per Holt: In all Cafes Award 
| ſhould be final, and not referring 
to any future Examination, ex- 
cept in Relation to Payment of 
Coſts, which may be to be ſuch as 
the proper Officer ſhall tax. 139 
Award made by Rule of Court of 
Money to be paid on one Side, 
and nothing done on the other; 
Court will not grant Attachment 
till Releaſe be tender d. 234 
Before Attachment goes on Non- 
performance of Award, muſt be 
perſonal Notice, and Demand of 
the Money; or of Endeavour to 
find and ſerve him. 257 
Before Attachment for Non-per- 
formance of Award, ſhould be 
Affidavit of Award demanded. 
oy DIES 

Award of Mutual Releaſes not 
good; for nothing awarded which 


ö 


formance of ſuch Award. 116, 117 


will bear Action. 423 
Sub- 


0 
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Submiſſion to Award of A. and B. 
provided they make Award by 
a certain I ume ; and if cannot 


agree, to Umpirage of ſuch as 


they ſhouid chooſe ; Umpire fo 
choſen may make Award within 
the Time; for by chooſing an 
Umpire have determin'd their 
Authority. Page 512 


But if the Umpire was expreſsly 


named in the Submiſſion, his 
Umpirage within the Time 
would be void. 513 
On Motion to make Submiſſion of 
Award, Rule of Court ſhould 
be Notice. 525 
If only Part of an Award be ſet 
forth, and Concluſion be with a 
Profert, if Defendant craves 


the Variance. 533 


Award may be good in Part, and 
534 


void in Part. 
A void Part of an Award need not 
be ſet forth. 1 


Award to do a Thing which is out 


of a Perſon's Power, is void. 585 
Award of diſtin& Things may be 
good in Part, and void in 
Tbid. 
If Award excerds Time of Sub- 
miſſion, nothing ſhall be ſup- 


poſed to have intervened. hid. 


If the Day of Performance appears 
on the Record, Performance may 
be averred, or Breach aſſign d, 
by referring to it with a Pred. 


586 
'Tho' Award be void in Part, if 

be mutual for another Part it 

will be good for that. 


done on cne Side, as a Condi- 


tion for doing ſcveral others on 


Oyer, and Demurrer, it is ill for | 


Part. | 


* ett 


it 


6 587] 
Where a pa:ticular Thing is to be 


| 
| 


the other, if any arc ill awarg- 
ed, it is ill in teto. Page 587 
Where a void Thing is awarded as 
a Condition Precedent, the do- 
ing of it muſt be averred. 588 
Where ſeveral Things are awarded, 
on Performance Præmiſſ. the o- 
ther is to releaſe, Averment of 
Performance of what is well a- 
warded is ſufficient. Ibid. 
Releaſe to the Time of Submiſ- 
ſion, good Performance of A- 
rd of Releaſe to the Time of 
589 
Sed per Trevor ; That is only when 
general Releaſe is awarded, not 
where it is expreſsly ſaid to be 
to the Time of the Award. Ibid, 
Per Trevor : If it a that a 
void Part of Award was intend- 
cd as a Confideration of doing a 
Thing on the other Side, it muſt 
be averred. "| 590, 591 
Debt on Award, Defendant ſets 
forth a void Award, Verdict for 
Plaintiff; Judgment arreſted. 635 


_ Arreſt of Judgment. 


If on a Declaration where Part is 
good, and Part ill, a Writ of En- 
quiry be executed for the whole, 
or entire Damages given, Judg- 
ment may be ſtay d. _ 


Aſſault. Vide Treſpaſs. 


Aﬀlemblies unlawful. Vide 
Riots. 


| 


wa 


Award. 


N 


Alſets. Vide Occupant. 
Executor takes Bond from Debtor 


* 
. 


of Teſtator, this is Aſſets. 346 
| "D 
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Executor not giving in an Inven- 
tory, is Preſumption of Aﬀets. 
** 346 
If Wife continues Suit begun by her 
and her Husband for a Debt dueto 
her, when recovered it ſhall not 
be Aſſets. Did. 


£ 


Muſt be Notice before 
Court will grant Attachment for 
not performing an Award. Page 
257 
Interrogatories be not exhibited 
in a Week, the Recognizance 
_ into is diſcharged of 


If 


Bond given in 'Truſt is not Aﬀets. 
381 And 
In 


Time muſt be ſet forth. 


Aſſignment. 


Leſſee aſſigus the Term to a Per- 
ſon, who aligns it over to 4. 
without Notice to the Leflor ; 


Leſſor cannot have Covenant. 
againſt his Leſſee for Arrears of 
Rent due after the Aſſignment 
"> 23 


Allumpũt. Vide Actions on the 


Caſe and Bꝛeach. 


Attachment. 


Per Holt: An Attachment in 
on an Alias & Plaries 
1 and is not 
y for the Contempt, but 


—_— ſhall reco-| 


ver Damages for the Delay in 
executing the Writ. It is a Con- 


tempt not to _ 
damus. 


There are two Sorts of 
ments on a Mandatory 
the one intitles the Party 


Writ, 
to Da- 


Plaries, and the other puniſhes 
the Contempt, which may be on 
the Alas. 348 
On Reſcomt returned, each! 
ſhall go without Motion. 247 


pleading Want of Aſſets the 
611 


310 

has four juridical 
14 ** 3 
filed, are not an- 
RR LES 


| mitted on Motion. id. 
Motion for Attachment on Afﬀeda- 
vit that he kept out of the Way, 


and could not be ſerved with 


PR. . | 


mages, and that muſt be on the 


374 
up a Writ of Ap- 


ood to the Anni, as 
oo a Contempt, and fined for 
375 375 

IF Colts tax'd by a Maſter are not 
paid, Attachment goes. 493 
If Interrogatories are impertinent 
833 may be demurred 


| 


1 mog be delivered before 


4 


Attopney and Solicitoz, Vide 
 Pzivilege, 


If Attorney on Motion has his 
Name ſtruck out of Roll, he 
8Q ſhall 
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| ſhall not after be admitted to| 
act as one. Page 247 


Onerela be oved by tw Wit- 
neſſes. * 1 


Page 105 


Attorney having promiſed to accept When one is relieved on Indira 


a Declaration, obliged to do it.| 


251 


Attorney of B. R. ſued for Fees in 


Onercla, he is reſtored to whit- 
ſoever he loſt by the firſt Judg- 
ment. 558 


the Sheriff's Court, obliged to If has Releaſe which he had not 


refer them to a Maſter, for he is| 
under the Power of the Court. | 


251, 25 
Attorney Executor not intitled to 
Privilege. 316 


Attorney on Record cannot be 
changed without Leave of the 
Court, and when he is ſo changed 
the Record ought to mention it 
was done by Leave of the Court. 

| = . 440 

After Judgment the Attorney on 

Record may receive and acknow- 
ledge Satisfaction. Did. 

Attorney may be ordered to deliver 
up Papers to the Owner. 516 

But not without Agreement to pay 

his reaſonable Demands. 554 

A Perſon, who could get no At- 


toa 


to have his own Bill taxed, 

Allowance of what was due: 
Court will not interpoſe. 657 
Attorney, who gives another Leave 
to practice in his Name, is an- 

ſwerable for what he does in his 


Audita Querela. 


Audita OQuerela is not a Superſedeas, 
_ Execution ſhall not . 
without a ſpecial Super ſede as; 
and that ſhall not be granted 


Where foreign Coin is demanded, 
it is always in the Detiner, with 


ppear for him, had one | 


Deputy Steward 


Opportunity of proving, and 
brings reaſonable Proof of it, 
Court will relieve on Motion, 


and ſuperſede Execution. Jbid. 
Averment. Vide Treſpaſs, 


In Treſpaſs, Aſſault and Battery, 


if Defendant varies as to the 
Time, muſt aver gu eft eadem 
tranſgreſſo; but where he agrees 
in the Time, need not. 48 


Averment that Defendant has 
neither rendred it or the Value. 
| 81 


Averring Lands are deficient, puts 


the Proof on the Pleader. 526 
Avowzy. Vide Replevin. 


x] Authozity. Vide Copyhold. 


to take a Sur- 
456 


4 
of a Manor may 
do it in his own Name. bid. 


Where a Perſon, having a Power, 


till the Matter of the Audita] docs an Act without reciting his 
. 


Power, 
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good, but under the Power, it 
ſhall be taken to be done by the 
Power. Page 469 
A Steward de facto having an 
Appearance of Authority does 
Acts, his Acts are good. 470 
So Lord de facto may receive Sur- 


renders, and make Admittances, 


and are good; but to make volun- 
tary Grants muſt have a Right. 


| —— 
Authority oy be given by Parol 

to endorſe his Name on a Bill 
of Exchange. 564 


Award. Vide Arbitrament. 


*— * 


power, which would not be 


his Office ſequeſtred till the Debt 
be paid. — When a Cauſe is re- 
moved out of London into B. R. 
the Bail and Clerk below are 
diſcharged. Page 249 
Action againſt Maſter of a Ship 
for imbeziling Goods, ſhall be 
y_ Bail; but on negligent 

251 


In 


ceping common Bail. 
On ſpecial 4ſſumpfit for Money 
_ at Play, ſhall be ſpecial 
295 
Whether additional Bail be of the 
Term in which it was put in, or of 
the Term in which the Original 
Bail was put in. G - 
Bail in Error cannot di him- 
ſelf by Surrender of the Princi- 


Bail-Bond. Vide Sheriff. 
| Bail in Civil Caſes, 
TW O Actions were againſt the 


| ſame | and the ſame 
Perſons Bail in both; a Reddidit 


ſe in one Action is a Diſcharge of 


Bail in the other. 99 
Scire faciat againſt Bail, who come 


324 
In Debt againſt Bail, Principal may 
be ſurrendred, as in Caſe of Sire 
facias, and two Nihils returned. 

OR po 


in and plead Payment before the | Special 


Return of the ſecond Scire fa- 
cias, ill; for the Recognizance 
is broke before the iſſuing the 
firſt Scire facias. 112 
Where there is Surrender in Dif- 


charge of Bail before Forfeiture 


of Recognizance, need not give 


Notice; aliter where it is for- 


feited, and a Capias gone, and 
Nos eſt invent returned. 236 
Bail is not excepted againſt in Los- 
don, but a proper Officer takes 
it; which if infufficient, he will 
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Bail to the Action may 
rious Contract. 


plead Uſu- 


ecutor. 511 
Bail can never ſurrender, or Party 


” 


ipal died before Return of 3,3 


4 


ſurrender himſelf in Diſcharge of 


Page 493| 
Heir ſued as ſuch, not to be held 
to ſpecial Bail no more than Ex- 


3 


yet cannot diſcharge — Death 


of the Party 


602 


on Bail-bond cannot 
be tay till other Bil put - 


Proccedin 


; [If ſpecial Bail n 


rior Court, and the Cauſe be 
removed, ſpecial Bail ſhall be 
Mons above, elſe n 
646 

Bail to . eight Days in all 
Term after Return of Proceſs a- 


St. 


| 


Bail in Criminal Cates. 


One of ill Fame not bailabe by 
IW. 2. 


Perſon charged with Buggery not 
435 


— Scire facias a gainſt Bail, 


Bailiff, 
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Bailiff, 


If one is found Bailiff generally, 
he ſhall account for all in the| 
Declaration. Page 420 


Bankrupts. 
A Term was aſſigned by the Com- 


before Inrollment of the Aſſign- 
ment made a Leaſe, and then 
inrolled the Afſignment; ſuch 


| 


ment, for till the Inrollment it 
is no Sale by the Commiſſioners. 


taken out 
had left 
committed while in Trade. 159 
Infant cannot be a Ban ; for 
tho' the Debts of an Infant are 
only voidable at his Election, 
yet no one can be a Bankrupt 
for Debts he is not obliged to 
pay. 3 
Chancery may refuſe to grant a 
Cp without Petition; 
but if do, ſhall not vitiatc. 306, 


ſt a Perſon who 


miſſioners to a Creditor, who 
Leſſee cannot maintain Eyect- 


3 
Commiſſion of Bankruptcy may be 
Trade for a Fa&| 


* . is avoided. | Did. 
Barons. Vide Peers. 


Baron and gem. 


There is no Difference in the Caſe 
of Baron and Feme, and any other 
2 nee 


ing 89 
Promiſe made to a Man for Pay- 
ment of a Debt due to his Wife 
r 
Promiſe m 

Baron alone. * 


307 
Indebitates Aſumpſs by the AF 


By Aron the 1 is in 
the Creditors, and Aſſignee is to 
have the ſame Remedy as Bank- 
rupt would have had. Ibid. 


Per Hott : General Indebitatus lies. 


— 


244, 245 
perſonal 2 of ſuch Agree- 


ment is not neceſſary, * 


But if the Debt be contracted with. 


in ſo ſhort a Time, as the Separa- 
tion could not be ſu noto- 
rious, he ſhall. Did. 


8 
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If goes away without Conſent, ſhe 
muſt find her own Credit, with- 


Treſpaſs again 

— dies, yet well, for Wife 
may commit Treſpaſs along 
with ber Husband. 2346, 247 
In Perſonal Actions Ne 
_ couple in Matrimony no Plea, 
as it is in real Actions. 276 
Marriage is a Releaſe of all Bonds 


the Coverture. 290 


If Executrix marries the Debtor, | 
it is no Releaſe, for that would 


be a Devaſtavit. Wid. 


Thing that by Poſſibility may | 
oy Cn he ik during Co-| 


verture, Husband may releaſe ; 


but what cannot, he cannot re- 


leaſe. | _- _= 
Covenant or Promiſe by a Stran 


Did. 
Bond made to a Woman before her 


Marriage, to leave her worth ſo 


much if ſhe ſurvived, is not extin- 


; | Did. 
If Wife continues a Suit begun by 


her and her Husband, for Debt 


due to her, when recovered it 


c- 


which may become due during 


to leave the Wife ſo much, if ſhe 
ſurvived, Husband cannot releaſe. 


guiſh d by the Marriage. Per 
Hul. | 


Evidence to charge the Man. 
Page 372 

Feme gave Letter of Attorney to 
confeſs Judgment, and marries; 
Holt inclincd it ſhould be entred 
in the Woman's Name as Sole. 
Whether Fines and W by 
Feme Covert under Age may 
be vacated, Purchaſers being 
concern d. 444 
The old Way was to bring Error, 
but as the Husband would not 
join, doing it by Motion was in- 
troduc'd. Ibid. 
If Feme Covert be outlaw'd, the 
Feme may now be diſcharg d 
| on Motion. 444, 445 
If Coverture be pleaded in . 
ment, needs no Venue, only the 
Husbands Name ſhould be 
ſhewn; but if in Bar, muſt be laid 
at a certain Time and Place. 503 
Diſcourſe of a Feme given in Evi- 
dence for the Defendant, on A- 
ction brought by Baron for Debt 
due to the Wife as a ſeparate 
Dealer. | 566 
Separate Trader cannot be ſued for 
a Debt contracted by her in the 
Way of Trade, if her Husband 
be living. 603 
Feme may plead non eft fact um, 
and give Coverture in Evidence. 
| 609 


ſhall not be Aſſets. 346 Barretry. Vide fury. 
Husband may bring an Action alone e ” 
for Money promiſed him as his | Baſtard. Vide Baron and 
Wife's Portion ; but if not reco-| Feme. Pꝛohibition. 
vered during Coverture, the Wife 
ſhall have it to her own Uſe. Did. Bill of Exceptions, Vide Trial. 


Cohabiting with a Woman, and 


owning her as his Wife, good 


4 


| 


| 


Bills 
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* 


Bills of Exchange, Merchants 
Notes, &c. 


Bill of Exchange payable to A. or 
Bearer, not aſſignable. Page 36 
But if indorſed, is a good Bill be- 
tween Indorſor and Indorſee, for 
in Nature of a new Bill. Ibid. 
'Tho' a Bill be drawn by a Perſon | 
who is no Merchant, yet the 
drawing the Bill makes him a 
Trader within the Cuſtom of 
Merchants. 6, 37 
General Indebitatus — will 
not lie on a Bill of Exchange, 
but a ſpecial Action on the Caſe 
and Cuſtom of Merchants, or an 
Inde bitatut for Money 
to his Uſe. © HO 37| 
Bill of Exchange, tho' in Writing, 
is no more than a ſimple _ 
tract. 10 
Name endorſed on a Bill of Ex 


change may be uſed as an Af. 


| 


; 


ſignment, or for a Diſcharge 
when paid; and by the Indorſe- 
ment only the Property is not 
aſſign d. 192, 193 
'4. the Day of Payment of a Bill 
of 4 being paſs d. pro- 
miſed to pay ſecundum tenorem, 
c. good; and ſhall be paid 
preſentl 211. 212 
Part of a Bin of Exchange cannot 
be aſſign d ſo as to intitle the In- 
dorſee to an Action. 213 
Bill of Exchange payable to A. or 
Bearer, is paid as Money with- 
out Indorſement; if the Princi- 


pal fails, ſhall not refort to 4.| 


r; 


241 


Payment of a Bill of Exchange 
muſt be demanded of the "16. 


received| 


| 


| 


Indorſment creates a Contract be- 
tween Indorſor and Indorſce, in 


caſe Drawer do 1 not pay. Page 


If Indorſce does not demand 2 
Money of the Drawer in a con- 
venient Time, the Indorſor is not 
liable. Bid. 

On Action brought gu the In- 
dorſor, not neceſſary to prove 
the Hand of the Drawer, for tho 


forged the Indorſor is liable. Bud. 
Proteſt of a Foreign Bill of Ex- 


change makes the Drawer liable, 
of which he ſhould have Notice 
2 Inland Bills 


require no 2 * 
Indebitatus Hale . 
againſt the Drawer of a Bill ill of 


Exchange. 345 
Nor other Proof of a Proteſt re- 


quiſite but Atteſtation of 
Publick. 


Per Holt. Bill of Exchange 
221 change may 
A Servant has Power to draw 


Bills of 2 in his Maſter's 
Vane, Anas them fo han alter 

he is di out of his Place, 
that World could not take No- 
tice of it, ſhall bind the Maſter. 


Note to pay 


346 

y the Bearer not Bill of 

age, only To £ 4 

Money 

the Cuſtom of Merchants will 

not make it Bill of Exchange. 

| 380 

Bill on Goldſmith given at the Time 

of buying Goods, good Evidence 
that was taken in Payment ; 

aliter if given after. And if the 

Party on whom drawn becomes 


er before Indorſce liable. 


244 


inſolvent, in Action againſt the 
Buyer, on the Bill, he ſhall be 
bar- 


be TABLE. 


as 
a Bill of Exchange 
| Promiſe to pay ; and 
after the Bill is pay- 
the A 


517] 


m Covenant, P. 
that he would be ready at the 


D. did not come to accept, and 
yment of Money aſſign d 


i 


cceptor or In-| 


good. 
Of Common Right 


new 
the 


alledges Notice 
Time to make Transfer, but that 


for Breach; it is ill, for Tender of 


— 


a Transfer ſhould have been 
aſhgn'd for Breach. Page 2 48, 


2 
Covenant to grind all his Com 
which he ſhould uſe in hjs Houſe 
at Plaintiff's Mill; Breach af. 

A that there were 500 Barrels 
Wheat ground and uſed in 
Defendant's Houſe, which he did 
not grind at Plaintiff's Mill; ill, 


327 
Bridges. Vide Highways. 


t| By-Laws. See Cozpozation 


and London, 


Cuſtom to make By-Laws to oblige 
a Perſon to take an Office under 
a Penalty, 


ration may make a By-Law con- 
cerning a Franchiſe granted to 
them. | 270 
Corporation has a Power to make 
By-Laws for the better Govern- 
ment of the Place. Did. 


in If Charter obliges them to appoint 


. 
the it. 271 
General Cuſtoms may extend to 
Reaſon of thoſe Cuſtoms. 
Did. 
Tho' by Statute might be liable to 
be indicted for refuſing the Of- 
fice, may alſo incu: the Penalty 
| of the By-Law. Thi 

As in making By-Law, and Elec- 


$ 


tion, all are virtually preſent, a 
Perſon will incur the Penalty 

| without Notice. 272, 273 
_ 


_— 
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If what comes after the Scilicet | 
be repugnant, it ſhall be reject- 
cd. Page 579, 580 


Debt will not lie for Mayor and 


Commonalty on Breach of a By- 
Law in the Mayors Court, as 
being Parties. 
All Corporations as ſuch, without 


particular Power given them, 


may make By-Laws. 686 
Penalty for Breach of a By-Law 
may go to the Corporation, and 
be conſidered as Damages. 686, 

5 687 


Canon Law. Vide Laws. 


Capias Atlagatum. Vide Out⸗ 


Carrier, 
aL lies againſt a common 


Carrier for refuling to carry | 


Money, unleſs aſſigns a particular 
Reaſon 


hk Se 
Carrier chargeable before Law 
gave him Remedy againſt the 
Hundred. 482, 483 
If refuſes to carry Goods, not be- 
ing loaden, Action lies. 484 


Certioꝛari. Recozdari. 


Certiorari, to remove an Indictment 
out of Weſtmorland, for uſing a 
Trade, not being Apprentice. 

188 


Certiorari lies at the Deſire of the 


Party, if the Court ſees fit. 197 
Indictment in London for printing 
a Libel, in which the Recorder 


669, 670 


Where a particular Juriſdiction 


Tee A cor of hw 


Certiorart ; which being into a 
foreign County muſt be fifteen 
Days between the Teſte and Re- 
turn. Page 250 

Certiorart goes if the Record cer- 

| tifked out of C. B. be faulty. 

5 317 

After Certiorari goes, all N 

ings are void after the Jeſte, but 

Perſons not in Contempt til! 

Service. 38 

Error will not lie ta a new crate 

Jurdifdiction, which Proceeds by 

Merhods different from Com- 

mon Law; but Certiorari lies to 

ſee they have not exceeded their 

Juriſdiction. 390 

is 

erected by Act of Parliament, 

B. R. may command Execution 

of it by Mandamns, and remove 

their Proceedings by Certiorari. 
403 


; 


removed it by Certiarari; the 
Record is removed quoad both. 
GOL 

Per Holt : The Certiorari is al- 
ways endorſed at whoſe Requeſt 

it is granted. Ibid. 
Certiorari to the Court of Ely. 


Cauſes are removed out of baſs 
Courts by Recordare or Pore, 
out of Courts of Record by 
Certiorari. 645 
It is better to remove the Cauſe 
by Habeas Corpus. 646 
If ſpecial Bail be required below, 
it ſhall be fo above; elſe Pro- 
cedendo gocs. Ibid. 
Certiorari lies not to Mayor's 
Court. 686 


was aſperſed, was removed by 


88 


Chal⸗ 
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Challenge. 


Challenge of the Array, for that 
the Jury ſhould have come from 


a different County, is no good| 
Cauſe of Challenge. Page 337 


Want of proper Fenne no Cauſe 
of Challlenge of the Array; 
but being a-kin, intereſted, or 
not qualihed, is. 338 


Chancery. 

Chancery cannot relieve in Con- 

_ ditions precedent, for cannot put 
a Value on them; but in Cafe 


of Conditions ſubſequent will.| 
182, 183 


Portion deviſed out of Lands pay- 


able at a future Day, if the 


Perſon to whom 


yable dies 


before the Day, it is ſunk for the 


Benefit of the Heir; but if it 
had been d on a 'Term for 


Years, it ſhall go to the Execu-| 


276 
the 


tors. 
Before Bill of Review granted, 


Decree ſhould be executed. 343 


If a Man covenants to aſe 
Lands to ſuch Uſes, 


be lodged 


M 


compel a Purchaſe to be made 
to the Uſes. 
But if the firſt Eſtate be to be a 
Tail with Remainder over, will 


not compel a Purchaſe for the | 
Sake of the Remainder, as 'Te- | 


nant in 'Tail might deſtroy it as 

ſoon as created. 

If one covenants to 
him and the Heirs of his Body, 
Remainder to his own right 


Money | 
in Truſtees Hands; 
tho' Covenantor dies, Court will | 


521, 522 


522| 


purchaſe for | 


his Executor ſhall not be obli- 
ged to purchaſe for the Benefit of 
the Heir. Page 522 
In Bill brought by Legatee againſt 
Executor for Diſcovery of Aſſets, 
| the other Legatees need not be 
Parties id. 
If one under Pretence of being in- 
ſolvent, when he is not ſo, gets 
an Abatement of Debt, it will 
be conſidered as a Fraud in Equi- 
ty. 558 
If one owes Money by Mortgage, 
and alſo by Bond, ſhall redeem, 
without regard to Bond. Onære. 


If Money 


| 


_- 
is owed by Bond, and 
alſo by ſimple Contract, and Pay; 
ment be generally made, it ſhall 
be on the Bond, as being moſt 

to him. Did. 


Truſtees not anſwerable for each 
other. 560 
Truſtees not to pay Coſts. id. 


Truſtees having Power to appoint 
Agents, not anſwerable for their 
Inſolvency, if ſolvent at Time 

of the Appointment; aliter if 
had no ſuch Power. Did. 

If a Bill be diſmiſſed with Coſts, 

it is a good Plea in Bar to ano- 

ther Bill for the ſame Cauſe, if 


Counſel's Hand be to it. 561 
Will not help defective Conveyance, 
without Conſideration. 603 


If a Sum of Money is made a col- 
lateral Security of a Term, the 
Court will difcharge it in a rea- 
ſonable 'Time, if there be not 
probable Cauſe of Fear of Evic- 
tion, and by whom, unlets it be 
expreſsly ordered to continue du- 
ring the Term. _ 4 
If Money is to be raiſed out of 


Heirs, and he dies without Iflue, 
+ 


Lands, and no Time mentioned 


MW 
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in which it ſhould * . if 
the Perſon, for whoſe Uſe it is, be 
ſo young as not to require it im- 
mediately, and might be raifed| 
out of the Profits without Sale, 
Court will not com 
Paze 614 
But if a Time is fix d for the raiſ- 
ing it, it muſt be done. bid. 


Charitable and Superſtitious 
Uſes. 


Superſtitious Uſes by 23 H. 8. void; 
and given to the King by 1 Ed. 


6. but that does not extend to 
future Uſes. 31 


Mardens, &c. 


The Accounts of Money laid out 
by Churchwardens for the Re- 


pair of the Church, &c. ſhall be 
allow'd in the 


depends on the Agreement 
the Pariſhioners, the ſucceeding 


Churchwardens may have Ac-| 


count. 
A Churchwarden, choſen by Cu- 
ſtom, cannot be refuſed ; and 
being appointed by the Pariſh, 
that is anſwerable M him. 


Church of England, and Seats| 


in it. Religion, Dillenttre, 
Xe. 


Diſſenters cannot excuſe — | 


from exccuting Offices on Ac-| 
count of not having taken the 
Sacrament. 6 


pel a Sale. | 


| 


Churches, Chapels, church F 


Spiritual Court ;| 
but if there is any Thing that 


116 
3 H. J. c. 1. provides, that Auter- 


7 
By Union of Churches, at Common 


on the Statute in reſpect of the 
Fire of London. Page 82 
Parſon to repair the Chancel, Pa- 
riſhioners the Church ; of Right 
Parfon ſhould repair both, but 
Cuſtom of England obliges no 
more than the ä — 83 
Diſpoſal of Seats in the Church 
belongs to the Ordinary; and if 
it has Baptifterium & Sepultu- 
ram, it is a Church. 228 
| Where preſcribe for a Seat in the 
Church againſt the Ordinary, an 
Uſage to repair muſt be ſhewn ; 
but in Action on the Caſe for 
Diſturbance, Poſſeſſion is ſuffici- 
cnt. 233 
If a Perſon purchaſes a Seat in a 
Church, his Right ceaſes by 
ceaſing to be a Pariſhioner, 554 


| 
Clergy. 


ppeal was lodged againſt a Man 
convicted of Manſlaughter, but 
not proſecuted; he was bailed 
| before Clergy had. 109 
Before 23 H. 8. Clergy was allow'd 
in all Caſes excopt Treaſon: If 
a Man had Clergy, it was an 
abſolute Diſcharge of all Of- 
fences before. = 
By 25 Ed. 3. c. 5. it is enacted, that 
8 Clerks ſhould — their 
lergy preſently; whi 
Halt, muſt be intended the no 
Seffions or Aſſze. Did. 


N 


9 


| 


foits convitt ſhall be no Bar in 
Appeal, unleſs Clergy had. Ibid. 
Before 18 Eliz. if a Man was in- 


dicted of two Felonies, and he 


was indicted of one, and had his 
wp before he was arraigned 


Law they were diſtinct ; aliter 


for 


The 
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= the other, the other was dif- 
charged. Page 110 


Clerk "hail not be burnt in the 
Hand ; 


and if he ſhews his Ordi- 
nation he need not have the 
Book, for it is preſumed he can 


read. 
Benefit of Clergy and Burning in 


the Hand is no Judgment. 642,643 
Clerk of Aſſize, Vide Offices. 


Collation and Lapſe. Vide ad- 
vowſon. Biſhops. 


Commiſſion. Vide Authority. 


Commitment. Vide Attach- 
ment. Dabeas Cozpus. 


Common. 


Common laid for Sheep, 
by the Jury for Cows alſo; held 


200d, being diſtin Commonage. 


cd, the Title ought to be ſet 


forth; aliter of a Fair or Fran- 


chiſe, which is no Charge. 35 


Common Recovery, Vide Re- 


covery. 


Common Informer. Vide In- 
dict ment. | 


Computation. Vide Day, and | 


Term-Time 


Condition, 


A. agrees to releaſe to B. in Con- 
ſideration of which B. agrees to 


pay. The Relcaſe is a Condi- 
8 22 


452 


and found 


25 
Where Common or Way is claim- | 


tion precedent, the Performance 
of which muſt be averr'd to 
maintain an Action. Page 455, 
62 
But if a Time is appointed for Re- 
leaſe, which will happen before 
the Time of Payment, it is not 

a Condition precedent; but are 
to be mutual Remedies. 40 
Where the Promiſe is executory, it 
is a Condition precedent. 460 
If one is to do a Thing, for which 
another Thing is to be done; it 

is a Condition precedent. Ibid. 
A. agrees to give B. ſo much for 
the Uſe of a Coach for a Year, 
and B. agrees to keep it in Re- 
pair; Keeping in Repair is not a 
Condition Precedent. 503 


{  Conqueff. Vide Law. 


| 


Conſideration. Vide Afumpſit, 


Confable. Vide Marwal. 


Conſtable; Steward cannot fine a 
Perſon for not accepting that 
Office, unleſs he refuſe in open 
Court; but muſt be preſented 
by the next Leet, and amerced, 
and that Amerciament affecr- 
ed. 88 
Notitiam A of his being elect⸗ 
ed Conſtable is too general; 
ſhould plead he was ſummoned 
to accept the Office in convenient 
Time, to take Oath before the 
Juſtices of Peace. Did. 


| 


| Conftables by Common Law are 


to be choſen in the Lect, and in 
Default thereof in the Sheriff 5 


Turn; Corporation may do it 
— 
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by Cuſtom, but that muſt be ſpe- 
cially thewn. Paze 115 
Leet, or in Default thereof in 
the Sheriff's Turn; and if choſe 


in the Turn where there is a 


Leet, it is not void, but an In- 
croachment on the Leet. By 13 
& 14 Car. 2. Seſſions in particular 
Caſes may appoint Conſtable; 
and Holt's Opinion was, where 
no Conſtable was before, cannot 
appoint one. 180, 181 
Cannot impriſon Conſtable for Re- 
fuſal, but indict him. 180 
If Warrant be directed to a Con- 
ſtable by Name, he may execute 
it out of his Diviſion; but if it 
be to all Head- Boroughs Con- 
ſtables, it muſt be executed re- 
ſpectively. | Toid. 
Every Vill muſt have a Conſtable, 
elſe it is but a Hamlet. hid. 
Order for making a Conſtable 
gquaſhed, it not appearing he was 
an Inhabitant of the Liberty. 


| 250 
Old Conſtable not diſcharged till 
new one ſworn. Tbid. 


On a Warrant directed to all Con-| 


ſtables, it is the fame as it di- 


rected to each particular Con- 
ſtable; and every one is bound 


to execute it in his particular 
Juriſdiction; but if one Conſtable 
returns, he has no Diſtreſs in the 
County at large; it is ill. 3 14, 315 


| 


Conſtables to be choſen in the] 


z|C onſultation. 


| 
| 


4 Sh 


— —— > 


Conſtable may commit led Wo- 
men till find Sureties for good 
Behaviour. Page 566, 567 


Conſtruction of Wozds. Vide 
Expoſition. 


Vide Pꝛohibi⸗ 
ci on. | 


Contempt. Vide Attachment. 
Contracts, vide Bzeach, &c. 


Continuance and Diſcontinu⸗ 
ance. 


Appearance helps a Miſcontinu- 
ance, but not a Diſcontinuance ; 
and it is doubtful whether Diſ- 
continuance in Proceſs. be helpd 

by the Statute of Jeofails, tho 
Diſcontinuance in Pleading may. 
Per Holt. | 8 | 

Information is diſcontinued by the 
Death of the Defendant, before 
the Day in Bank, after Verdi&. 

228 

pleaded in 

Abatement ; Motion made to 

diſcontinue the former Action, 

on Suggeſtion that the Attorney 

was not to be found; but not al- 
low'd. 

Continuance may be from one Day 
to another in the ſame Term. 


A former Action was 


On Search-warrant Conſtable may 
ſearch; but if he excceds his 
Power, he is anſwerable for it. 


344 
Conſtable at his Peril to take No- 
tice that the Juſtice of Peace 
continues in the Commithon. | 


347 


3 = 
If Defendant pleads as to Part, and 
ſays nothing to the reſt, it is 
Diicontinuance, unleſs will take 
Judgment by Nihil dicit. 421 
Plea pleaded, Pu darrein Conti- 
nudnce is a Relinquiſhment of 
former Plea. | 339 


EST Whether 


230 
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Whether Payment of Part of a' 
Bond, and Acquitance for it, Pai 


darrein Contiunance is to be 


Page 539 
On Debt on a Bond, Receipt of 
Part puis darrein Chatinuauct 
pleaded in Bar, good. 541, 542 
Aliter if on Contract, for may 
given in Evidence. 542 
Per Holt : It is not enough to ſay 


aledged, it ſhall be intended « 


A Declaration of Michaelmas | 
Term, in Hillary 'Term Defend- 
ant pleads Payment of Part ſince 


the laſt Continuance, to which | 


was Demurrer ; it is Diſcontinu- 
ance. 626 


In Treſpaſs againſt two, and after | 
Iſſue join d 


's darrein Continu- 
ies; at the Trial his 


made Yee een 


ance, and not amendable. 684| 
Conuſance of Pleas. vide 


Franchiſe. 
Coparceners. Vide Jointenants. | 


Copyhold and Copyholder, Vide 
Authozity. 


Right to Franck-bank depends on 


ſciſed ; Dower is inchoate | 
| Marriage. 


3 


pleaded in Bar or Abatement; 
Holt thought i in Bar for ſo much. 


Aion was continued, but mult 


If Tenant for Life of a Copyhold 
forfeits, that ſhall not let in the 
Remainder Man ; but the Lord 
ſhall hold it during the Lite of 


Tenant for Life. Page 123 
A Tenancy eſcheated becomes Part 


| of the Manor; but if the Lord 


{| purchaſe Part, it is only holden 
of the Manor. 


Demeſne Lands of the Manor. 


47 
the 
Ruies of Common Law, unleſs 
particular Cuſtom intervenes. 301 
Surrender of a Copyhold is a Grant, 
and fo to be pleaded, 297 

Copybold furrendred to the Uſe 
* five, equally to be divided, 
is a Tenancy in Common; fer 
| two Judges againſt Holt. 296 
Lord cannot cut down Timber — 
Copyhold. 
All Copyholders of Common Robe 
have Eſtovers. 380 


I 
Copyholds to be govern'd by 


Coꝛoner. 


Inquiſition taken before a Coroner 
return'd to be nos certe credimus 
efſe cauſam Mortis, ill; for ſnould 
be certain. 112 
Information againſt a Coroner for 

taking off a Jury Man after he 
was ſworn. 493 
The Return of the In not 
being fil'd was quaſh 4. ond may 
be ſet aſide for Practice; if therebe 
a new Inqueſt it muſt be of thoſe 
Who had View of the Body. id. 
There cannot be a Melins inqui- 
rendum where the Inquiſition is 

virtute Officii. 456 
Indictment againſt Corcner for Prac- 


4 tice * a Felo de ſe non com- 


pos, 


138 
be] Copy hold Lands are Parcel of the 
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pos; and Court ſtay 0 filing the 
Inquilition till Iſſue on the In- 
dictment was tried. Page 496 


Coꝛpoꝛation. Vide By-Laws. | 
Mandamus. 


— — — 


if by Charter are obliged to | elect | 


at a particular Day, nothin 
will excuſe the not doin t 


g it. 
* 


Page 308 


who is not 


5 


Corporation may be diſſolved, but 
Juds ment of Seiſure no proper 
Jud gment, for the King cannot| 

ave it himſelf. 18, 19 


By a Surrender of Liberties and 


 Prividegns, the Co tion 15 not 
diflolved. Per Holt. 19 
If a Corporation be made to a 
ct Purpoſe, and they de- | 
veſt themſelves of all Right, 
ſo that the End of the Inſtitu- 
tion fails; the tion is dif- 
_ falved. 
In Caſe of an Abbot and Convent, 
Acts done muſt be by the major 


Part, and the Abbot beſides; for | 


the Abbot acts only cum afſenſn | 
of the major Part; but in Cafe 


of Maſter and Fellows of a 


College, the Maſter is only Part 
of the acting Part. 232, 233 
A new Charter granted in Conti- 
deration of the Surrender of an 
old one, which Surrender was 
not enrolled, is void. 247 
And if there be any Perſons in the 
new one which were not in the 


— JA 


| 
| 


Did. 


* not make it the 

the tion. : 423 
Corporation is not indiftable, but 

the Members of it. $59 


By the Charter of Andover the 
Mayor and major Part of the 

ion may turn out whom 
they pleaſe ; and there is no Re- 
medy. 665 
Maſter and Brethren of an Hof: 


pital may preſent a Brother to a 
Benefice, but not the Maſter. 672 
Corporation, as ſuch, have Power 
to make By-Laws, without par- 
| ticular Power given 686 
Mayor cannot ſue in his own 
Court for a Penalty of a By- 
Law. 669 


Cofts. 

Officer ſued for Taxes, to 
have treble 14 Ks 6 

Suit for a Penalty of forty Shillings 
on a By-Law, a Sum 


certain, thall have Coſts; ſed 
Holt, that is where it is 


t by the Panty grieved; 


. Laws made by them are 
Did. 
One "made Ca 


was made 


. „ old one; he 
al Mayor, 
the Office, 


ſhall be deemed a 
being in Poſſeſſion 
till contrary appear, and ſhould 
be firſt removed from bcing Ca- 
pital Burgeſs. 253 


If new Trial be 


pra. where brought by a com- 
mon Informer. F 


1 Burgeſs _— Where Judgment is was 


fendant on Demurrer, in a Plea 
in Abatement, ſhall not have 
Colts; as the Plaintiff would not 
have had them had the Judg- 
ment been for him. 195, 196, 
5 23, 609 
granted for Irre- 


gularity, there thall be no Colts j 


tion, put to a Deed 
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elfter if on the Merits. Page 


2 — 


350 
No Coſts where Proceedings ſet a- 


ſide for Irregularity. 425 


Executor on Nonſuit not to pay | 


Coſts, is on his ſuppoſed Igno- 


rance. 440 


If Notice of Trial be counter- 


has 


manded, muſt pay Coſts it 
aſioned. 560 


Oc. 


Cottages and Jumates. 


Cottages not to be ſuppreſſed by 


| Indicment. 406 


Covenant. See Aſſignment and 
B2each. 


cepted in a Leaſe, that not be- 
ing Part of the Thing demiſcd, 


but de bors; aliter if it had been 
Part of the Thing itſelf demi- 


ſed. „„ 
Covenant will lie for Arrears of 
Rent due to a Perſon in Re- 
verſion, before his granting the 
Reverſion over. 45, 46 
Covenant, that 4. his Heirs and 


" Aſvgns, ſhall be paid a Rent-| 


Charge free from Taxes. Per 
three Judges againſt Holt; It is a 
Covenant which ſhall charge the 


Land, and runsalong with it. 166, | 


- JO7, 173 
Covenant againſt the Adminiſtra- 
tor of an Aſſignee of a Term, 


on Covenant to repair for Breach 
371| 


in his own Time. 
Such a Covenant runs with the 


Land, and binds the Poſſeſſor 


without the Word Aſſigns. Ibid. 
Covenant to build and repair docs 


not bind Aſſignee unleſs named, | 
384 


being for a new Thing. 
5 


Covenant to comey all his Righr, 


Counties Palatine. Vide Pa- 
Covenant will lic for a Paſſage ex- 


n 


— 


no Plea to ſay he had non. 
Page 399 

Covenant to convey at the Charge 
of Covenantce, he mutt tender 
the Charge, and Covenantor 
cugght to give Notice what Sort 
of Conveyance he intends. 4<c, 
O1 

But if it be to convey, and 88 
nantee covenunts to be at the 
Charge; he muſt convey at his 
Peril. 400 
Covenant to convey before a certain 
Day, he ſhould give Notice; 
| aliter if on a Day certain. 401 


latine Counties, 


Courts and inkeriour JurſC: 
dicttons. Vide Franchiſe. 


Leet may by Preſcription be held 
at different Times than a Month 
after Eaſter or Michaeluas; and 
need not ſhew by what Autho- 

| rity held. _ 

Judgment in Inferiour Court muſt 
be per ſeneſchallu hic in curia, 

elle ulL 16 

Diftringas is the Execution of a 
Judgment in a Court-Baron, and 

not a Lecari, unleſs by particu- 

lar Cuſtom. 124 

A Writ de Execatione Fudicii is 

| the legal Remedy to compel the 
Execution of a Judgment in an 
Inferior Court, and not a Man- 
damm]. 196 

Action brought in Inferior Court, 

no Plea in Bar to Action brought 
in Superior Court tor the ſame 

Cauſe. 204 


| 


The 
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1 he dings is the County Court Where no Attaine | les, an Cuties 


in London. Page 320] may be fupplicd by Writ of En- 
Wherever a Court has Wes. either quiry. Page 85 


— — 


| 


to fine or impriton, it is a Court; Where entire Damages are given, 


of Record. 388 and no Damages could be given 
Where Power is given to hear and for Part, all ſhall be ſuppoſed 


determine, the Matter is not given for the reſt. 127 
traverſable. Ibid.| Where entire are given 
da Removal of Replevin out off for what appears to be impollible, 


Inferior Court into B. R. by| ill. 


I 
Certiorari, the Declaration can-|Writ of Enquiry on Trover for 
not be altered. 453] Wood was ſet aſide, for Sheriff 

In Courts inferior no not receiving Evidence of the 
can be alledged. 535} Value. ä 

In Suit in Inferior Court, muſt al- In Actions where there are mutual 
ledge the Contract was within Debts, one cannot be ſet againſt 


the Juriſdiction. 598] the other in Mitigation of Da- 
May be amercd in a Leet for a 


mages. 408 
publick, but not for a private If Writ of Enquiry be not executed 
Nuſance. Did] within a Year, muſt be _ 


Appearance in Inferior Court to] facias. 
be enforced by reaſonable Di- On Nuſance may give conſequen- 
ſtreſs. 6100 tial Damages 


— the Dame; butt foi Tre 
On ſerving A in the — in 
Town of — 1 is nu! continued 


In Writs of — the Jury fors 
— 7 their Handsand Seals to Verdie. 


Did. 
1 


dp By- — 2 to Writ it of Enquiry 


Laws, Cozpozation, London], in Replevin. 546 
and verũ udge of Niſi print only Aſſiſtant 
mers. : in Writ Enquiry. 610 


Cuftos Kotulozum. Vide Of- 
fices. | 


Day, Date and Delivery. Sce 


Date of a Bond is the Delivery of 


204, 651 
Wit Jury is not charged Proms ts pay Money a Twelve- 


Damages. 


iry of Damages, month from the Day of the 
may be ſupplied by Writ of > Date; it is duc that Day 'Twelve- 
quiry. | 85 month. 256 


8 U Tf 


The 4 
by declarcs that D. fendan it ſuch q 
Day conc: (jt fete neri by Bend. 
Bond ſhall be fuppoled to be 
then delivered, whatever the 


Date be. Page 651 


Debts. Vide Executo2rs 


Rent due on an expired Parol 


Leaſe, is of equal Degree with 
7 

Debt with Averment in Declara- 
ration differs from the Condi- 
Bond, for the Plaintiſt 


Debt 4 on a Bond. 


tion of a 
in the Action muſt fully intitle 
himſelf; but the Condition of : 


Bond goes only in Defeazance, 


and muſt come on the Part of 
the Defendant. 


Reward © 
and Coiners. 310 


Declaration. 


| 


81 
Debt lies againſt Sheriff for the 
ven by Act of Parlia-| 
ment on Conviction of Clippers | 


alter the Judgment from phe i 
ur to Mncricordin. Pa: 24 
D.claratien for more Rent hin 
appears to be due; Mn 2 Releate 
of the Overplus 1 may have Judg- 
ment for tlie Retiduo 93 
if an Act of Parumnt inereaſes 
a Pen: ty, or deprives a Man of 
a Bunt tit he had before at Com- 
nion La'v, muſt ſhew to be with- 
in it, cite a Concluſion Contra 
formam Hatuei is ill; but if 
ter ben. Act o Parliament. it is 
only Surpluſage: And where ſome 
Thugs are within the Act, and 
ſome not, as to thoſe not within 
it, it is only Surpluſage. 
If B. claration is not Jelivered by 
the |: ſt Day of the ſecond Term, 
De fendant is not obliged to ac- 
* D-claration, but may fi gn 


Non Proj. 217 
If Decl. aration be delivered the 
Day before the laſt Day of the 


Term, Defendant has — Days in 
the following Term toanſwer. 231 


il Declaration be good in Part, and 


bad in Part, it is good for what 


is well declared; but if Writ of 
Enquiry is executed for the whole, 


or entire Damages given, Judg- 
ment may be ſtaid. 


5 
Rent due twenty- third of Septenuber, 


declared for as due at Alichael- 
mas, ill: Had been good to have 
declared for Rent aretro at 
 Michaelmas. Did. 
Action, for practiſing Phyſick with- 
out Licenſe, laid at J/eftminfter 


in County of Middleſex, not 


ſaying within ſeven Miles of 
London; ill. 


10 
A Declaration in Treſpaſs wanting 
vi et arms, is ill; for it would 


3 5 | 


Dee ds and Charters, Sce Ob⸗ 
ligation and Eeleaſe, 


| 


| — Vide Indict⸗ 
ment, 


I 


Defeazance. Vide Keleaſes, 


Defence. See alſo Pleas, &c. 


Ancient Demeſne pleaded, but does 
not make a Defence; if this Plea 
be accepted it is good, elſe not. 


| 


| 


21, 22 
Demand. Vide Requeſt. 
Demurrer. Vide Gerdict. 


+ 
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| 
Departure. 


Defendant pleads Conditions, per- 
torn'd, Plaintift ſets forth the 


Covenants, and afftzns Breach ;| 


paid“ C. had, the Deviſe to the firſt Iflue 


Defendant rezoins that he 
fo much in Money, and fo much 
in Taxes; this is a Departure. 


"The preciſe Dy in Caſe is not 
material; and if Defendant forces 
the Plaintiff to vary from it, it 
is no Departure. 92 


Deputy. vide Authozity. 


Devaſtavit, Vide Exetutoz. 


Deviſe. 


Pcviſe of a Term to A. and the Heirs 
of his Body ; and if he dics without 
Ifiue, living B. it is good to B. 44 

Deviſe for fifty Years to 4. if 4. 
ſhonld fo long live; and after 


to the Heirs Male of J. and for 
Þ-tiuit of fuch Iſſue, to B. in 
Tail; the Remainder to the 


Heirs Male of 4. is void, there 
being no Freehold to ſupport it; 
and the Remainder to B. takes 
effoct preſently. 


three Years ſhe marrics with B. 
and if not, Deviſe over; Propofals 
were made and rejected, ſhe 
marrics another Perſon ; decreed 
this was a Condition precedent 


to the veſting the Eſtate ; which | 


not being complicd with, the E- 
ſtate to go over. Quære. 182 
Deviſe to the firſt Iflue Male of 


A. (A. having none at that 


Time) is void. 278 


Page 54, 55 


72 
Deviſe to 4. in caſe that within 


— —— Cy 


Devite to 4. for eleven Years, 
Len, I give to the firlt Ic 


| Male of Z. and his Heirs of 


his Body ; and for Default of 
ſuch Illue, to the firſt Iſſue of C. 
B. had not Iſſue at the "Time, 


of B. is not good by way of Re- 
mainder, there being no Freehold 
to ſupport it. Page 283, 284 
Nor as an cxecutory Deviſe, it be- 
ing per cerba de præſenti, and 
not by way of Remainder. 28. 
Devite to one for Life, who is in- 
capable, Remainder over, he in 
Remainder takes preſently. 285 
One ſeiſed of two Houſes deviſes 
one of them to 4. and her Heirs, 
ſhe paying his Legacies, in caſe 
his Goods and Chattels were not 
ſufficient; and if ſhe did not 
make Provition for the Payment 
of them in her Life-time, the 
Legatee might fell the ſame, 
and all the Overplus of my E- 
ſtate to be at 4.s Diſpoſal, and 
made her Executrix; the ſe- 
cond Houſe does not paſs. 592, 
593 
would 
diſinherit an Heir at Law, if 
join d with others, which make 
them leſs forcible, ſhall not. 594 


| Dioceſe. Vide Adminiffra- 
tions. Biſhops, &c. 


Diſcontinuance of Actions, 
P2oceſs, &c. Vide Continu- 
ance, 


Wen which of bannt den 


Diſſenters. 


Vide Church of 
England and Cinjverlities. 


_ Diſfreſs. 


Diſtreſs. 
Diſtreſs taken by 


than it requires. 


the Bailiff of the 
Hundred of A. in the Hundreds 


Diſtribution. Vide Occupant. 


The Goods of a Ship may be di- 


ſtrained for the Port-Duties of 


Goods ſhip d on board it. 
If Diſtreſs for Damage 


in Pound, or eſcape, he cannot 
retake it; but if had been for 


ent, 


impoſe a Fi 
Oy cnet hr fork Fino Gong 


a Houſe. 


216 


feaſant die| 


| , 


Diſtrainer muſt take care to keep 
| the Pound. Page 66.4 
If Cattle diftrained eſcape out of 
Pound overt without Diſtrainer'; 
Fault, Treſpaſs revives. 66; 


— 


No Diſtribution in Collatcrals be- 
yond Brothers and Siſters Chil- 
dren of the Inteſtate. 4og, 410 
Spiritual Court can never inforce 
Diſtribution, unleſs there be no 


-3| Will; or a Will directing it; 


a ſometimes does. 566 
Niece not intitled to Diſtribution 
with Grandmother. 619 


Dower, 
Feme not to be endowed of Cuput 


Baronie, that is really ſo; but 
= y fo; but of a 


ies, that 
ſold her to the Adulte- 


232 


* 


tried. 
211 


Ser- 


taken out, till the Right be 
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Service on a bc 
of the Houſe, not good. Page 313 
If Sui: be vexatious, Court will 
not grant Trial at Bar in Ej-ct- 
ment, without naming a ſuffici- 
ent Pl-intift. 318 
A Perſon who had Judgment i in E- 
j-ctment, may bring Debt or 
Diitrefs for Rent, no withſtand- | 
ing a Writ of Error, and might 
have centred without a Writ of 
Execution; only Executions by 
Writ are ſuſpended by Writ of 
Error. 398 
Court will not make a Rule to 
name a good Leſſor in Eject- 
ment, without Nonſuit or Ver- 
dict. 445 
Judge of Niſi priut may record a 
Retraxit againſt one, and pro- 
ceed againſt the others. 652 
If one of the Defendants dic, Sug- 
geſtion may be of it, and pro-| 
cced againſt the other. 
In Ejectment _ be —_— 
as to one, d again 
the other. nn 
I one Defendant will not appear, 


1 


or confeſs Leaſe, Entry, and 


Ouſter, he ſhall be acquitted ; 


and Plaintiff may procecd againſt 
the others. Did. 
And Judgment on the Judge's Cer- 


tificate ſhall be againſt the ca- 
ſual Ejector, for ſo much as was 
in the Hands of him _ * 1 
not appear, or con Leaſe, 
Gr. Did. 
Ejectment will lie for one Tenant 
in Common againſt another for 
an actual Ouſter. 657 


Election of Artem. Vide ac. 


653 


| 


656 | 


Elegit. vide Recognizance, ' 


Entry Foꝛcible. 


On forcible Entry, a Reſtitution 
made after three Years ſet atide. 
Page 268 

What Eſtate Party had mould ap- 
ar. 417 

If Inquiſition be quaſh'd, Refiitu- 
tion is not of Courſe. 423 
On Conviction of forcible Entry, 
the Juſtices are upon View to 
remove it, and commit the Ot- 
fender; but cannot award Reſti- 
tution without Inquiſition. 495 
The Record of Commitment 
ſhouid be in the preſent Tenſe, 
elle ill. 510 


Erroꝛ. 


Where two Defendants join in 
pleading, and one dies after the 
Venire facias, Judgment ſhould 
be pray d againſt the living one 
only, elſe it is Error. 

An Infant in Replevin joined * 
others, appeared by Attorney; 
this not aſſignable for Error, be- 
cauſe might have been pleaded 
in Abatement. 1,2 

Writ of Error muſt be of a com- 

mon Return, elſe ill; where the 

Writ of Error is nbicunque, the 

Sci. Fa. ought to be on a _ 

mon Day. 

No Writ of Error lies in the Ex: 
chequer Chamber on a Scire Fa- 
cias, on a Judgment affirmed 
there. 105 

On Writ of Error out of County 
Palatine of Cheſter, the Plaintiff 
in Error delayed to bring in the 
Record, on a Certificate from 


the King's Bench Office, that the 


| Record is not come, the Chan- 
8X _ cery 


* 
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courſe. 
Where there are two Plaintiffs in 
Error, and one dies, the Death 
muſt be ſuggeſted on the Roll 


before Execution can be taken | 


out. 130 
Error brought on Judgment in E- 
jectment, pending which, Treſpaſs 


will lie for the Mean profits. 


138 


not abate the Writ. 240 
Want of Original aſſign'd for Error, 
an Original of another Term, 

and no Continuance, is no Origi- 
nal. 
Error of a Judgment in a Recog- 
niſance en a ire facias, was 
ſuper Judicium; ſhould have 
been ſuper Recogmitionem. 371 
Action laid in one County, and O- 
riginal ſued out in another, is 
Error. Ibid. 
Error will not lie to a new created 
Juriſdiction, which proceeds by 
Methods different from Common 
Law, but Certiorari. 390 
A Perſon was burnt in the Hand 


for Felony ; that there was no| 
Judgment of Attainder, fo Er- 


ror would not lic, but Certiorari. 


| Ibid. 

Perſon who has Judgment in 
ment, may bring Debt for Rent 
or diſtrain, notwithſtanding Writ 
of Error pending. 
Executions by Writ only are ſuſ- 
_ pended by Writ of Error. Ibid. 


On Award of Reſtitution on Re-| 
verſal of Attainder, Scire facias | 


ſhould go to the Tertenants, 
elſe will be Error. 4 
IF Plaintiff dies, pending a Writ 
Error, and Execution be taken 

I 


Death of one Plaintiff in Error does 


320 


Eject-| 


398| 


07 
of 


1 
> ad 


cery will grant Execution of | out without acquainting the 
Page 127 


5 with it, it will be ſet a- 
or Irregularity. Page 494 
In Debt, if the Crignal be — 
to be tach inſtead of Summo- 
mitns, it is not Error being only 
Recital. 513 
rit of Error varying from the 
Placita, does not remove the 
Record; and Execution may be 
ſued notwithſtanding ſuch Writ. 


| W 


523 
To make Captias returnable the 
fame Day Summons is return- 


able, is Error. Did. 
Releaſe of Errors ſets irregular 
Judgment right. 560 


Writ of Error cannot be diſcon- 
tinued without Leave of the 
Court; and if Error be not aſ- 
ſign'd, Judgment will be affirm'd. 

5 561 

After Capias return'd againſt the 
Principal, 1 againſt 
the Bail on Recognizance, 
notwithſtanding a Writ of Error; 
for that is no S»perſedeas of the 

| Recognizance „„ 

Plaintiff in Error cannot move to 

quaſh his Writ of Error before 

* —_ 602 

Writ of Error " Seffionem 

Parlianenti; d that 

Time it was diſſolved, and Day 

flix d for the meeting of another, 

whether Szperſedeas of Execu- 

tion. 604 

If Term intervenes between Pro- 

rogation, Execution may be ſued, 

by the Opinion of Hale and Keel- 


zug. 605 
If Writ of Error be left with the 
Lords, and a tion comes, 
it is a Superſedeas; but the Writ 
ö ꝗ?!— 
FT. or 


— 
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Lrror aitiond, that it was a Bond 
taken colore Offici: for Appear- 


ance, and not ſaid it was taken | 
by Name of Sheriff; cannot be 
alſign'd for Error, but Statute | 
ſhould have been pleaded. Paze| 
34} On Preſentment for not re 

Double Error in Fact aſſign d, is ill. 
650 


6 


Eſcape. 

No good Plea in Debt, that the 
Party 
the Day Bill filed, the Action 
being once attach'd. 31 


If Perfon in Priſon on a Conviction 


for a Miſdemcanor eſcape, and 
is retaken before Indictment 
found ag inſt the Gaoler for the 


Eſcape, he ought not to be 


| 


was taken on freſh Purſuit | 


Eſtreats. vide Fines and Az 
merciaments. 


Evidence. Vide Witneſs. 
puring 


a Highway, nothing can be given 
in Evidence, but that it is re- 
paired ; if pleaded they ought 
not to repair, muſt ſhew who 
ſhould. Page 13 
Where an Original is Evidence, the 

Copy of it is. 24 
A Perfon claiming by the Cuſtom 

no good Evidence; but a Te- 

nant of a Manor, who docs nct 

claim by it, is. * 
Similitude of Hands not ſufficient 
for an original Foundation of 
Attainder, tho good circumſtan- 


_ troubled for the Eſcape. 227 
If Sheriff ſuffer one in Execution to 
eſcape, the Plaintiff has his E- 
lection to ſue the Sheriff or De- 
fendant; but he cannot have a 
Capias without a Sire facias. 


230 
By a Reddidit ſe before a Judge 
the Bail is diſcharged; but Mar- 
ſhal not chargeable for Eſcape 
till Notice of the Committitur. 


Eſtates. Vide Deviſes, Di: 
__ continuances; Fines; Reco⸗ 
veries, | 


Eſfoppel. 
In Civil Actions the Recognizance 
15 entred into by the Bail only, 
and is therefore no Eftoppe 
Defendant's Peerage. 


217 


— 


583, 634, 635 


1to a 


tial Evidence. 72 
Camden s Britannia to prove a 
particular Cuſtom, in Evidence 
refuſed, as to the General Hiſtory 
of the Kingdom, which cannot 
otherwiſe be proved, had been 
good Evidence. 85 
Probate of a Will undeniable Proof 
bol it. | 136 
Printed Proclamation, or Printed 
Act of Parliament, tho private, 
if concerns a whole County, good 
Evi tho not compared 
with the Record. 215, 216 
Anſwer in Chancery filed in the 
 Six-Clerks Office, is good Evi- 
dence. 231 
Evidence ſworn before Coroner on 
Indictment, cannot be read on 
Trial, unleſs the Witneſſes can- 
not be had. 305 
Judge's Hand to his Certificate of 
the Conviction of a Malefactor 


— 


Eſtrays. Vide Maiks. 


to be proved. 1 
F Verdict 
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Verdict in a Civil Cauſe may be 
given in Evidence in a Criminal 
Cauſe; but not vice verſa; and 
new Trial in a Civil Cauſe, | 
which may be Evidence in a 
Criminal Cauſe, ſeldom granted. 

Page 319 

A Priſoner who had given a Bond 
for his being a true Priſoner, ad- 
mitted a Witneſs to prove a vo- 
luntary Eſcape. 338 

Conviction of Battery at the Suit of 
the King, cannot be given in E- 
vidence in Treſpaſs on the fame 
Battery. 339 

No Record of Conviction or Ver- 
dict con be given in Evidence, 
but ſuch as both Parties might 
have produced. * 

Legacy charged on Land by Will, 
the Probate of the Will given in 
Evidence, and poſitive Proof of 
Death of two of the Witneſſes, 
and circumſtantial Proof of the 
Death of the third admitted, at 
the Diſtance of fifteen Years. | 

5 342 

What would not be Evidence for 
one, cannot be produced for the 
other. 343 

Cohabiting with a Woman, and 

owning her for his Wife, good 

| 
| 


Evidence to charge the Man. 


On Avowry 
viſed, as he was not intitled to| 
the Will, he produced the Ordi- 
nary's Regiſter of the Will and 
former Payments; good Evi-| 
dence. 375 
Treſpaſs, and getting his Wife with 
Child; the Declaration ef the 
Woman no Evidence. Did. 
Trial at Bar concerning the Right 
of Members of a Corpora- 


372 | 
for Rent-Charge de- 


— 


tion, the 'Town-Clerk ordered 
to attend with the Charter, be- 
ing only to try the Right; tho 
in Strictneſs not intitled to it, 
becauſe Copy may be had at the 
Rolls. Page 394 
If Tenant elaim by Copy, Lord is 
only order to let them be ſeen, 
but not to bring them into Court. 
394 
Per Holl Charters never 9 
pell'd to be brought into Court 
when Copies may be had at the 
Rolls. 414 
W mw Original is Evidence, 
PY 15. 
A Man owning a Deed under he 
Hand, is good Evidence. 50 
Evidence of a Perſon's Hand pro- 
ved to be beyond Sea, allow'd in 
Indebitatus 4ſſumpſit. 521 
No Evidence can be given of what 
was done at a former Trial, till 
Procecdings there be proved. 555, 


65 
To maintain Action for a Dog's bi. 
ting another, it muſt be proved 
he knew his Dog uſed to bite; 
and one Inſtance is ſufficient. 355 
A. being indebted to B. gives him 
a Note in a feigned Name, which 
Note was run away with; 4. 
pays B. the Money, Action is 
brought againſt 4. on the Note, 
B. is no Evidence to prove the 
Note run away with. 564, 565 
Diſcourſe of a Wife was given in 
Evidence for Defendant, on Ac- 
tion brought by Baron for Debt 
due to the Wife as a ſeparate 
Dealer. 566 
Copy of Charter under the Great 
Seal no Evidence. 579 


Witneſſes Hands admitted to be 
proved, if proved are dead, be- 
yond 
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14 
Exception of a Paſſage in a Leaſe, 


being not Part of the Thing 
demiſed, but dehors, will amount 


to a Reſervation, and Covenant| 


will lie. 24 


Exchange. Vide Bills of Ex 
change. 


Exchequer. Vide Pzibvilege ot 
Place. 


No Writ of Error lies in the Ex- 


chequer Chamber, on a FScire 


facias taken out on a Judgment 
affirmed there. 


Defendant be reverſed in Ex- 
chequer Chambcr, an Interlocu- 
tory Judgment quod querens re- 
cperet, mult be given there, and 
B. R. award the Writ of En- 
quiry of Damages. 153 


municato Capiendo. 


On the 23d of Eliz. for not com- 
ing to Church, it is no Plea, that 
he was excommunicate, being 
his own Default. 1 

Proceſs for Excommunication may 


be ſerved on Sunday, notwith- 


ſtanding 29 Car. 2. 275 
The Writ of Excommunicato Cu- 


105 


If Judgment given in B. R. for 


5 
Excommunication, and Excom- 


69 


| Cauſe ſpecially, but ſhould ap 
pear on the Sgnificavit. Page 
1 


8 
Excommunicato Capiendo 22 
payment of Coſts in quodam nego- 
tio educationis Puerorum, with- 
| out Licenſe, ill. „ 
The Cauſe of Excommunication 
| ought to be certainly ſet forth. 
= 518 
Before the Statute, if the Cauſe 
returned was inſufficient, ſhould 
go into C for a - 
| ſedeas; but that cannot be © 
| _ Nr returnable in 
K. where if it be wrong, it 
muſt be quaſh d. 519 
Excommunication pleaded in A- 
batement muſt only be 


, 


plication ſhould not conclude to 
| the Country, but hoc parat eſt 


Degree with Money 
Rent, whether on Leaſe or Pa- 
rol; and Payment of one is good 
Plea in Bar of the other, but not 
that ſo much is due on that Ac- 
| count. 291 
Tho' a Statute be of higher Na- 


q 


piendo need not ſpecify the 


ture, it is no Deuaſtacit to pay 
| r * 
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till broke. 


a Bond before it, becauſe not due 
Page 291 


Suit may be againſt one both as 


Heir and Executor; per Holt. 
If Executor ſuffers Judgment to 


328 


ainſt him by Default, it is 
e 


Sheriff may on the Fieri 
return a Deoaſtavit. 


facias 


411 
Reaſon why Executor on Nonſuit 


is not to pay Coſts, is his being 


fi 
If Rightful 


ignorant. 440 
Executor brings Treſ- 


paſs againſt tort Executor, he 


may give Evidence of Payment | 


| Money to doit at Time of Plea. 


Page 528 
If Iſſue is taken on the Fraud 
which is found, but not found to 
| have Aſſets for the whole Sum, 
it ſhall not be intended there was 
more than confeſs d. id. 
Per Holt It ſeems if Exccutor 
does not bring Action within ſix 
Years, it will be Devaſtavir. 
If Inteſtate dies within fix _ 
after Action brought, and Ex- 

| ecutor has Time within fix Years, 
and does not purſue it, Statute 
will incur. Did. 


of rightful Debts in Mitigation, In pleading want of Aſſets, the 


of Damages; yet the Right of | Time muſt be fet forth. 611 
„ izance, 
dim. 441 he muſt ſet it forth; but of a 
If tort Executor pays Debts with | Judgment need only ſay in ſuch 


the Goods, the rightful Execu- 


tor ſhall not avoid the Payment, | 
tho may maintain Trover againſt 


the tort Executor; but ſhall only 


miſappli 


recover in Damages what he has 


Executor muſt plead all the Jude: 


ments in Force againſt him, elſe 


ſhall never have Advantage of| 


If pleads Judgment 
Cc A 
— feiles Aﬀe For| 


ſo much, and cannot after ſay 


he has Aﬀets to a lefs 


or it be found, 


kept on Foot by Fraud, 
confeſs d Aſſets for it. 


avs ent when 
| — 4 n 


till thoſe are paid, tho had not 


4 


Value. 


If Executor pleads Judgment ill, | 
, on Iſſue join d, 


he has 


id. 
If on Judgments pleaded Plaintiff 


Aſſets 


rgeable 


| Court of J/eftminſter it was 
had againſt him ; but if in Infe- 
rior Court, muſt = it Juriſ- 
diction, and ſay taliter proceſſum 
fuit. 3 | 613 
Comment 1 to 4 A. and his Af- 
ſigns for eight Years; Executor 
may bring Covenant, averring 
he uſed the fame Trade. 650 


Execution. Vide Recognizance. 


Death of one of the Plaintiffs in 
Error muſt be ſuggeſted on the 
Roll before Exccution can be 
taken out. 130 

The firſt Fieri ſacias delivered to 

the Sheriff ſhould be firſt ex- 

ecuted ; but if he exccutcs one 
delivered afterwards firſt, the 

Execution is good, and the Party 

muſt have his Remedy againſt 

the Sheriff. 1.46 


On 
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On Levari facias may take the 


Cattle of a Stranger /ccvant and 
conchant on the Land; for the 


exitibus Terre. 
 , Page 175, 177 
But on Fieri facias it is to take 
the Goods, on Extend: factas it 


is to take the Lands debitoris. 


Writ is to levy de 


17 
On Judgment affirm'd in B. R. on 


Writ of Error out of Ireland. 


N 


a Writ iſlues, reciting all the 
Proceedings directed to the C. J. 
of B. R. in Trelaud; and there 


Execution is to be ſued out. 225 


On Capias the Sheriff has no Power 


to receive the Money, only to 
execute the Writ. 230 
Defendant in Ejectment died be- 
tween the firſt Day of Aſſizes 
and Verdict; judgment is well 
entred notwitiſtanding. 
Writ of Execution teſted in Vaca- 
tion not amended. 247 
A. in Execution at the Suit of B. 
charged in an Action by C. who 
obtains Judgment; he muſt be 


charged in Execution by C. 
313 
If Execution be taken out within 
the Year, and the Writ not re- 
turned, it may be continued by 

Entry Vicecomes non miſit breve,| 


mittitiur. 


without Scire facias. 377|- 
Sheriff cannot receive M on 
Cup ad ſati;faciendum. 385| 


Goods taken by Leoari cannot be 
delivered in Execution. 494 
Whether the ſuing out Writ of Er-| 


ror, or the Notice of it, be the| 


Superſedeas. Quere. 5ol 
Writs of Execution need no Con- 
tinuance. 506 


On Debt on Judgment, Defendant 


77 Render of Principal in Diſel 


241 


was at convenient Time. 


tion, good Plea, without aver- 
ring the Execution continues; 
for if there was Eſcape, that 
ſhould be ſhewed of the other 
Side. Page 541 


Execution is good before Return, 


then. 
Ibid. 
jarge 
of Bail, is not a Committitnr till 
cntred. 559 


but is not of Record till 


Expoſition of Wozds. 


Innnendo may explain a Thing 
which was certainly expreſs d 
before, elſe not. 139 


Extent. Vide Recognizanc 


— Extinguiſhment. 

A Promiſe cannot be extinguiſhed 
by a Bill under Hand alone, be- 
cauſe of no higher Nature. $6 
Bond given before Marriage to the 
intended Wife, conditioned to 
leave her worth ſo much, 


Holt, is extinguiſhed by the Mar- 
riage. 


288 
extoꝛtion. Vide Ufury. 


—_— 
— 


Factoz. Vide Merchants. 


Markets, Tolls, and 
N Trover for Goods, Plea that 
bought them in Market Overt; 
muſt prove the Sale, and that it 

309 


Fairs, 


pleads he was taken in Exccu- 


Sale 
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Sale of Goods in Shop out of Lon- 
don, does not alter the Pr 


and even there, if Felon be con- 
victed on Owner's Evidence, 


Property is not altered; per Holt. 


Page 521 


Fees. 


Commiſſioner on a Commiſſion to 
examine Witneſſes, intitled - 


Fees. 
No Fees are due for Chriſtning or| 
Burial at Common Law, and if| 
any by the Canon Law, Laymen | 


only be due by Cuſtom. 171, 172| 
Regiſter cannot ſue in Spiritual 
Court for Fees. 


| 608 
No Court has Power to ſettle Fees. 


60 
Are to be ſettled on a Quantum 
mernit. Did. 


Feoftments. Vide Fm. Re: 
coderies, &c. 


Fieri tacias. Vide Execution. 


[ 


_ Fines and Amerciaments. 


On ſubmitting to a Fine, the Re- 

cogniſance entred into for Trial 
to be dif 235 

One convidns of a Riot ſubmitted 


toa Fine, and was diſcharged. 


317 
Fine ought to be abſolute, and 
not conditional. 


A Perſon who has compounded an 


Indictment for an Offence of a 


Publick Nature was fin d. 602 
4 


are not thereby affected; they can | 


318 


: not till then, 


— 


operty ; Fines and Feoffments. Vide 


Cites. 


Fine levied by Iſſue in Tail, will 
make a Leaſe made by his An- 
ceſtor to commence is futuro, 
good and unavoidable. Page 32 


Foꝛcible Entry. and foꝛct. vide 
Entry Foꝛcibie. 


Fozeign Attachment. Vide 
London. 


Foꝛgery. 


Receiving Money on a forged Note, 
knowing the fame, is a Publica- 
tion of the — but if does 
not know of the Forgery, it is 
no Crime, and ſhall only anſwer 
civilly. 494 


Franchiſes and Liberties. Vide 
Palatine Counties. 


Of Franchiſes and Liberties there 
are three Sorts; 1½, Such as ex- 
iſted in the Crown before, as Fe- 
lons Goods. 2dly, Thoſe cre- 

ated de novo, w which exiſt tho 

forfeited, as Leet, Markets. 3dly, 

Thoſe which cannot exiſt but in 

Perſons, and in them Judgment 
ſhould be of Ouſter, for the King 
cannot have them himſelf. 18 

IF a Fair or Franchiſe is claimed, 
which is no Charge to another's 


Soil, habere debui ſſet — 
will be good. 


Where Franchiſe has been * 
and allow'd on Record, ſhall be 
after allow'd on Motion ; but 

165 
It 


ä 


— 


— 
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FEE GY 


Days Return of a Proceſs in a 
Franchiſe. Page 524 
Conuſance of Pleas is, that one 


within a Juriſdiction may im- 
plead one within the Juriſdiction 
for a Matter ariſing there. 643 
Which muſt be demanded by the 


44| Good Behaviour, and Surety 


Lord. 6 
Exempt Juriſdiction is, that a Per- 
fon ſhall not be impleaded out 

of it; which he may inſiſt on or 

wave. Did. 

Franchiſe to hold Pleas within a 


particular Precinct, does not ex- 


clude any other Juriſdiction. 645 
Cauſe may be removed by Habeas 
Corpns. 646 
To a Habeas Corpus it is no good 


Return, have Conuſance of 
666 
If one within an exempt Juriſdic- 

tion be ſued out of it, he muſt 


Pleas. | | 


plcad it. Tbid. 
Conuſance of Pleas cannot be 


pleaded, but muſt be demanded| 
Did. 


by the Lord. 


SGaming. 


r Tndebitatus Aſſumpſit | 


will not lie for Money won 


at Play, tho will againſt the Per- 


ſon who held the Stakes. 69, 70 


To the ſame Purpoſe per Holt. 81 


Bill accepted for Money won at 
Play, ſhall not be recovered a- 


gainſt the Acceptor by the Per- 


ſon to whom it was payable; 
aliter as to the Indorſce of ſuch 
fide for valuable Con- 
97 


Note boua 
ſideration. 


It is not neceſſary to have fifteen 


On ſpecial mutual Promiſe, Actio't 

will lie for Money won at Play. 
| Page 258 
If 100 l. is loſt to one, and after yoo /. 
to another, at one Sitting, both 
Sums are lawful, per Jlolt; but 
held otherwiſe per Trelg. 336,540 


of the Peace. 


To have Surety of Peace, Afﬀida- 
vit muſt be of the Cauſe of 
Fear, and exhibited in Articles; 
and Affidavit that you demand 
it not out of ill Will or Malice, 
but out of Fear of ſome bodily 
Hurt. 565 
If a Perſon who has no viſible Way 
of Livelyhood live extrav 
it is Cauſe to make him find 
Sureties for good Behaviour, elſe 
not. 


Juſtice of Peace may judge who 


are lewd and diforderl 
who 'may be held to their 
Behaviour, or ſent to the Houſe 
of Correction. 


judging them ſo, which is not a 
good one, the Commitment will 

| be quaſh, tho he need not have 
given any. Did. 
Conſtables may commit lewd Wo- 
men till find Sureties for good 
Behaviour. | 567 


| Gant. 
Grant of a Term for Years ba- 
bendum after the Death of the 
Grantor; the Term paſles pre- 
ſently, and the Habendum is 
void 11 


, 


| 


8 Z Gꝛants 


Ibid. 
But if he aſſigns a Reaſon for his 


— 


— 
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Gꝛants of the King. 


Grant of an Office by the King 


after the Death, Surrender, or 


Forfeiture of a former Grant| 


at Will, good. Page 77 


Tho Eſtate at Will of Lands no 


ſurrenderable Eſtate, beeauſe at 
the Will of both Parties; but in 
Caſe of Grant of Office of 'Truſt 
by the King at Wil 
at Will of the King determinable, 
for the Perſon is fincable for Re- 

79 


ariſing out of an Inheritance, and | 
being created de nod, may be 
A 


g 


Tab 


5 
; 


was 
the 
1 


|, it is only 


Whether Habeas Cor 


1, To Habeas Corpus 


of The Lands of the Heir are 


ſo, yet they cannot judicially 
take Notice of it. Page 113, 114 
But if it does appear he is the 
proper Officer, as to the Marſhal 
of B. R. need not aver he is the 
proper Officer. 10 
On Habeas Corprs, Rule may be 
to bring the Perſon up any Day 
in the Term without filing it; 
but to bring him up a Day in 
another Term, it ſhould be 
| tiled. 441 
Where the Writ is returnable at a 
Day certain, the Perſon can 
only be brought up then; aliter 
if returnable immediate. 564 
pus Act ex- 
tends to Commitments by Par- 
liament, on Action brought for 
not giving a Copy of Commit- 
ment within ſix Hours. 606 


One committed by a Judge in his 


at tin A 9 


Chambers, cannot be brought 


up without Habeas Corpus; one 


| committed to the Marſhal by 


Rule of Court may. 64 
to Inferior 
Court, Conuſance of Pleas is no 
good Return. 666 


71 Der, and Deir-Looms, 
- [Suit may be againſt one both as 


Heir and Executor; per Hult. 
328 

C= 
able by Bond of his Anceſtor, 
as Tertenant, and not as Heir. 


OM 

Heir, ſued as ſuch, not to be bold 
to ſpecial Bail 511 
Nothing but what is fixed to the 
Frechold can be Heir-Loom. 519, 
520 


High⸗ 


* 


ld 1 Sc. pay . 
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1 ö | have Entry made of defendit 
Dig} ways, Rivers, Bꝛidges. cim. Page 307 


Highway, nothing can be 
in Evidence, but only that the 
Way 
they ought not to repair, they 
mult ſhew who ſhould. That 
it is no Highway cannot be given 


in Evidence, but ſhould be tra- 
verſed; per Holt. Per Dolbin:| 
May give in Evidence, it is no 


Highway. Page 15 
Indictment againſt Overſeers of the 
Highway, for not repairing it, 


quaſh'd, ſhould be againſt the 


_ Pariſh. 198 
Pariſh, of common Right, ought 
to repair; Juſtice of Peace may 
preſent at Quarter-Seſſions, and 
as much Credit ſhall be given 
to it, as if it were by Jury. 409 


Domine Replegiando. Vide 
| Keplevin. 


'Due and Cry. Vide Statutes. | 


Dypothecation. Vide Admi- 
ralty. 


Jdeot, Vide Lunatick. 


Jeofails. 
W 


Ant of hic prolat helped by 
rer is Subſtance. 


30 


Jmparlance. Vide Tender. 


A Foreign Plea cannot be pleaded 
after Imparlance; and to an Im- 
parlance it is not neceſſary to 


Verdict, but on Demur-| 


On Preſentment for not repairing a| 
given 


is repaired; if Plea be 


, 


Special Imparlance, ſalvis febi gm 
uibus cxceptionibus, tam ad lire ge 
quam ad Narr. which may be 
granted by the Prothonotary; 
and may after it picad in Abate- 
ment to the Writ or Count. 5 29 
Another is ſalvis ſibi omnibus ex- 
ceptiombus et advantagiis qui- 
buſcunque, which can only be 
granted by the Court, and is diſ- 
cretionary ; and after this may 
| plead to the Juriſdiction. Ibid. 
Whether Perfon bound by Recog- 
nizance to appear the firſt Day 
of the Term, on entring Ap- 
pearance may imparle till the 
Term after. 562 


Jndictments, Jnfozmations, 
Jnquilitions, &c. Vide Out⸗ 
lawzy, Judgment. 


| 


Offence commited in 7orkſbire, 
will not lie; and per Holt, has 
been refolved that Debt will not 
he hevn. 30, 31 

Indictment for foreſtalling centum 
c. aves, anglicè Turkies, good. 


47 
Exception was taken to an Indict- 
ment for a Riot, that it ſhould 
not conclude contra formam Sta- 
tuti, it being an Offence at Com- 
mon Law; but the Court would 
not quaſh it. „ 
Where a Statute pre that a 
Thing ſhall be done by Bill, 
Plaint or Information, it cannot 
be by Indictment. 104 
Inquiſition taken before Coroner 


certe credimas, ill; for ſhould 
be certain. 112 
TY Where 


Information on a Penal Statute for 85 


1 * 


— 
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Where a Statute appoints an In- crarranto, it is only final when 
dictment to be d gencralem| againſt the Detendant. Page 224, 


ui Fer ialem S. land in, all Indict-| | : 22 
ment ad gcneralem Seffionem is Indicted for ſuffering a Perſon to 
ill. Page 117 eſcape, being in his Cuſtody 


Indictment for Murder, he not pro alta prediticne pred. it is ill; 
having firſt ſtruck, not ſaying not ſhewing he was committed 
any Thing of a Weapon drawn, for High Treaſon. 226 
ill. ' 118 Indictments for Perjury, Forgery, 

Information filed without the Par- 5 Maintenance are never quaſh'd 
ty's entring into a Recognizance,' on Motion, but muſt be pleaded 
as the Statute directs, is ill; but to; but in Reſpect of Riots, and 
the Court cannot take it off the] other Offences of a publick Na- 
File, but may enter a Facat, ture, are quaſh'd on good Cauſe, 
or the Irregularity with a Cefſat| per Sir Samnel Aſhtree. 231 


proce ſſus ſuperinde. 154 Indictment for ſelling Bread under 
Indictment for cauſing an Appren- the Afſize, not to be quaſh'd on 
tice to abſent himſelf from his Motion. 242 


Maſter; Court would not quaſh; Information againſt Tradeſmen for 
it on Motion, but left the Party! combining by Covenants not to 
to demur. 195| fell under a ſet Price. 248 
Indictment is not to be quaſhed Indictment for exercifing a Trade, 
for Want of Addition, unleſs the] not having ſerved ſeven Years 
Party will take Advantage of it. Apprenticeſhip thereto infra reg- 
198] aum Anglia & IWallie, ill. 251 
A Man was indicted with a wrong | Indictment tor Extortion, for taking 
Addition, and outlaw'd; he has Fees for not carrying to a Spung- 
no Opportunity to plead it, but ing Houſe, not quaſh'd on Mo- 
muſt either make Uſe of the| tion. 255 
King's Pardon, or ſay he was Information for reſcuing one ar- 
not the ſame Perſon mentioned reſted by Chief Juſtice's War- 
in the Indictment. 199 rant in the Park. 
All popular Actions and Profecu-| Information for making 
tions on penal Statutes made Return to a Mandamns. 308, 309 
before 21 Fac. 1. muſt be in the Information for writing a Letter, 
County where the Fact was| faying the King, Gc. would ſoon 
committed, by the Opinion of | be reſtor d. 311 
ten Jud 223 Information for offering to buy 
Quo warranto is in Nature of a] Votes for an Election of Parlia- 
fendant can have no Plea, but| On Rule for filing Information, if 
to juſtify or diſclaim, and Judg- there be a Now prof. for the 
ment is final; but in Caſe of In- Non-appearance of the Defen- 
formation in Nature of a Qu dant, a new one cannot be with- 
5 dut new Rule, 319 


In: 
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Indistment for Reſcors arreſted, 


the” Art not being Bid to be 
before the Return of the Writ. 
| Page 323 
After Information filed, 


being Security tor Coſts. 325 
A ſecond Infor niatiom ſhall not be 
hied tilt the firſt is diſcharged ; 
and Cults mult be 
Non prof. be entred. Ib:d. 
Per Hit: Indictment or Informa- 
tion will lie for taking away a 
Will out of the Spiritaal Court, 
where it was proved. Ibid. 


On Conviction of Deer-ſtealing af- 


tirmed in B. R. a Levari may 
co to Sheriff tor the Penalty. 
326 

A Perſon bound in Recognizance 
to appear in B. R. was indictod 


for tne ſame Thing at the Old- 
HBaily; his Appearance ſhall be 


diſcharged. 348 


Information lies for putting Wax 
to Writs, as if ſealed, not being 


ſhull not 
ſtop it on account of there not 


paid before | 


dare 19k do /o in 6n0t'r Place; 
quath d. Page 414 
Information againſt a Gaoler for 
letting a Perſon taken on F.:- 
comunnicato capiendo go at 
large. 434 
Indictment for uſing the Trade of 
buying and felling Cattle apud 
D. not ſaying where the Ex- 
poſure to Sale was; quaſh'd. 435 
Indictment will not lie againſt an 
| Inn-keeper for not receiving a 
ſick Perfon, unleſs averred he 
was a Traveller. 445 
Indictment at Common Law for 
an Offence puniſhable alfo on 
Statute determines Election; and 
may purſue either Way, not 
both. 446 
Information for inveigling away a 
Wife, and procuring People to 
ſell her Goods, in order to charge 
| the Husband. | 454 
Information for ſetting upa Lottery, 
and running away without draw- 
ing it. 495 


| 


fo. 355 
At Common Law Informations 
might be filed in the Name of 
the Maſter of the Crown-Othce, 
without Motion; but ſince the 
Statute, muſt be by Leave of the 
Court. 


398 
Information filed for making Wharfs 


on a River made navigable, and 


prohibited to be done by a pri- 
vate Act of Parliament. 


Indictment. 406 
Indictment for lying with another 


| Man's Wife not to be quaſh'd on | 


Motion. 413 
Indictment for ſaying to a Juſtice 


of Peace, in Execution of his 


[ 


Ibid. 
Cottages not to be ſuppreſſed by | 


Information for a Cheat, not 
| quaſh'd on Motion. 499 
Where a 'Thing was a Crime at 
Common Law, and Statute 
makes it more penal, Indictment 
may be contra formam Statuti, 
or leave it out. =O 
Indictment for Nuſance, Riot, &c. 
or any Offence of a publick Na- 
ture, not to be quath'd on Mo- 
tion; but in Cafe of petit Of- 
fences it has been often done. 
Ibid. 

Indictment ad nocumentum of a 
particular Vill, not good. 504 
If Owner of a River neglects to 
ſcower it, whereby Land is over- 
flown, he is indictable. 510 


Office, Ton ſpeak to me here, but | 


9 A In- 


„* 
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indictment for attempting — 
to carry away a Lady of a gre:t 
Fortune. 
And u Servant privy thereto alſo 
fin d. 


to be preſs d to Sca. 542 
Information for pretending himfelf 
to be bewitch d. 
Indictment for an Offence of a pub- 
lick Nature, cannot be com- 
pounded, but of a private Na- 
ture may; and the Perſon com- 
pounding fined. 602 
In Information for Nuf: ance, the E- | 
vidence being doubtful, Jury 
were to have View by Conſent. 
626| 

A Fact made Felony by Statute, 
not indictable as a Miſdemeanor.| 


634 


A Perſon was indicted for Perjury, | 
who had a Mind to have it 
tried, but the Proſecutor entred 
a Nom prof. which was ſet aſide. 

647 | 

If a Perſon be a acquitted on a vi-| 

tious Indictment, he may be in- 

dicted a- freſn. 648 


Antants. 

Infant chargeable for Money lent 
him to buy Neceſſaries, if ſo 
laid out; elſe not. 197 
Infant cannot be a Bankrupt. 243 


, 


Inns and Jnn-keepers, Vide| 
Ale-houſes. 


Junuendo. Vide Expoſition ot 
_ Wozds. 


Page 516 
Ibid. 
Indictment for procuring Attorney | 


556] 


Coparceners muſt join in Avowry, 


Inrollment. Vice Bankru; ts. 


Inſtitutien and Induction. 
Vide Biſhope. 


Jointenants. Tenants in Com⸗ 
mon, and Coparceners. 


; 


Jointenancy muſt be pleaded in 
Abatement, and not in Bar. Page 


3 


as they are but cnc Tenant in «a 
Precipe, much more in Avowry. 
86 
One Jointenant may diſtrain for 
the whole Rent, but when be 
avows, it muſt be for Part in 
his own Right ; and make Con- 
nuſance as Bailiff to his Cont- 
panion for the Reſidue. $6 
The Words equally to be divided in 
a Deed, will not makea Tenancy 
in Common, as it does in a Will. 
22 
A Copyhold ſurrendred to his be 
Children, equally to be divided 
between them, held by two 
Judges againſt Holt to be Te- 
nancy in Common ; for that be- 
ing to Uſe, ſhould have like 
Conſtruction as in Wills; and be- 
ing a Surrender, to have like Fa- 
vour as Wills. 296 
No expreſs Words neceſlary to 
make Jointenancy, or T 
in Common, only ſuch as new 
Intent. = Þ, 
Tenants in Common have a ſe- 
veral Freehold, but Joint Occu- 
pation, Jointenants one undivi- 
ded Freehold and Occupation. 


301 


* 
F ei cos in. 


Anquilition, Vide Jndictment. 
5 | 
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One Ten int in Common may have 
Lyectment aàagamſt the other for 
actual Oulter. Page 657 

But on it no mean Profits are to 
be recovered. Ibid. 

Not ſuftering the utmoſt Proſit to 
be made of the Moicty, is an 

Duſter. 


Journeps Accounts. 
Where a Bill of Aliddleſex is taken 


out by four, and one dies, it a- 


bates the Writ; and a new Writ 


ſnould be taken out by the Sur- 


 vivors by Journey, Accounts. 188 
Does not lie for Executor on A- 


batement of the Teſtator's Writ. 


229 


Iſſue General. Vide Pleas, 


Matter of Law, which amounts; 
to the General Iflue, may be 
pleaded or given in Evidence. 101 


Non Aſſum pſi infra ſex Annos a 


ſpecial 103 
Aut be between Parties to the 
firſt Writ. 


J7ues and P2ofits. 


The Cattle of a Stranger levant 
and conchant, on Land extend 
ed by an Outlawry, may be 
taken by Lecari facias, for are 
the Iſſues of the Land; but on a 


Fieri facias, or Extendi factas,| 


nothing but the Goods of the 
Debtor can be touched. 175, 176, 


177 

Iſſues forfeited by a 
nant for Life, ſhall affoct the 
Remainder ; but doubtful whe- 


658 
But not railing Rents is not fo, id. 


572 


Juryman, Te- 


8 2 — 22 — .= —r· — 8 * 


ther Outlaw ry of 'Ferant tor 
Lite ſhall aflkeet Remainder. Page 


1775 17 


| 


| 


þ 


: 


Judge. 

Where a Power is given to hear 
and determine, the Mattcr is not 
travertable. 388 

Nor ſhall the Judges be liable to 

Action or Profecution for what 


they do as ſuch. 388, 392 
* there is Power to fine 


No Averment to be received, chat 
a Judge of Record has acted a- 
gainſt his Duty. 389 

Information filed againſt a Coroner 
for taking off a Juryman after 
he was ſworn. 493 

Juſtice of Peace is Judge who are 

lewd Perſons, and may commit 

without aſſigning a Reaſon for 
his Judgment; but if he aſſigns 

a Reaſon for his Judgment, 

which is not a good one, Com- 

mitment will be quaſh'd. 566 

Action will not lie by Mayor and 
Commonalty, in Debt for a By- 
Law in the Mayor's Court. 672 

No Perſon can be Party and Judge. 


| 


— dies ad 


| 


687 

Tho' the Mayor's Court be held 
before the Recorder, it is as 
Deputy; and the Stile of the 


| 


Court is the Mayor. 690 
Judgments. 
if udgment be given in B. R. 


for the Defendant, which is re- 
verſed in the Exchequer Cham- 
ber, the Interlocutory Judgment 


md querens reciperet muſt be 
, there; 


7. ——— 
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there; and N. N. award a Writ of | tt, which gives four Time 
Enquiry of Damages. Page 153] Penalty, to be recovered by 
Where Judgment is to be for af Plainr, Bill or Information; be 
Corporal Puniſhment, it cannot] ing before Juſtices of Peace, 
| be in the Abſence of the Party.] quaſh'd for that Reaton. Pages 14 
| 156 | Juſtices of the Peace for the Coun- 
Regularly there ſhould be four | ty may do an Act where it is 
Days before the Return of the] ſaid ſhall be by thoſe of the Di- 
Poſtea, and Judgment entred, | viſion, in an Act of Parliament. 
if there are ſo many Days of 546 
the Term, but Judgment may | Juſtices of Peace are not abſolute 
be entred that Term. 250] as to Accounts of Overſcers of 
Judgment entred on a forged War- the Poor, but Appeal lies from 
rant of Attorney ſet aſide. 318| them to the Seſſions. 560 
If there be a Rule for Judgment, it| Juſtices of Peace are Judges who 
mult be entred before the Eſſoin- are lewd Perſons, and need aſ- 
Day of next Term, or elſe muſt] ſign no Reaſon; but if he aſſigns 
go over by Continuance. 493, 519 a Reaſon for his Judgment, 
Where a Thing is made a Conci-| which is not a good one, the 
lium, Judgment cannot beentred,|] Commitment will be quaſh'd. 
or any Alteration made without 566 
Leave of the Court. 667 


the 


Juſtification. 
Jury and Jurozs. Immediate Officer of a Court cannot 
Maſter, by Conſent, may ſtrike a] juſtify under a returnable Pro- 
ury in Caſes of Miſdemeanors, | cefs, without ſhewing a Return; 
but not in Capital Cafes. 224| but thoſe who act under them 
If Jury eat and drink, not at the] may, without ſhewing a Return. 
Charge of him for whom their | 396 


Verdict is; it ſhall not be ſet Serjeant at Mace is immediate Of- 
aſide for that Cauſe. 2350] ficer of the Court, and Proceſs 

| Perſons on the Grand Jury, who] for Eſcape would lie againſt 
found Indictment, may be of the] him. me 4 


Petit Jury. 305 One may count on Poſſeſſion, but 
The Attornies of both Sides may | not juſtify without making Title. 
agree toname each twenty-four, 509 

out which twenty-four to be re- Cannot order People to be whipt 


turn'd by the Sheriff. 564| without Oath made. 607 
Juſtice of Peace. Vide Entry 
= Foꝛcible. 
Indictment for making Cables of 1 La ⸗ 


old Stuff, contra formam Sta- 
5 
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Labourcrs. Vide Maſter and 


Servant. 


_ | 
Laws Common, Canon 
and Civil. 


onvocation, with Conſent of 
the King, may make Canons 


to bind the Clergy ; and the Diſ- 
obedience of them is Cauſe of 


Deprivation. Pape 238 


And if alſo made a temporal Of- | 


fence, may proceed to Depriva- 


tion, tho not puniſh him as for 


a temporal Offence. 239 
By the Law of Ezgland before the 
Conqu-ſt, all Children equally 
ſucceeded to real and perſonal 
Eſtate. 
In Fury I.s Time Daughters 
were excluded as to Land. id. 
But if were no Children, went to 
Father or Mother; but between 
the Reigns of H. 1. & H. 2. 
Father and Mother were ex- 
cluded, and Collaterals let in. 


624 
But no Alteration ever made in re- 


ſpect of perſonal Eſtate. bid. 


Law Caſes denied. 


Telcerton 158. denied. 
1 Cro. 64. Sutton's Caſe, denied. I. 
1 Sid. 400. 1 Vent. S. denied. 223 
2 Inft. 491. That Penſion cannot be 
. ſued for in Spiritual Court; de- 

nied. 416 
2 Rol. Ab. 462. p. 3. denied. 424 
Hob. $1. held contra. — "0 
Hetley 8. denied. 597 
1 Sid. 376. per Holt, denied. 652 


623 


47 
d. 


Covenant and Entry amounts to a 
Leaſe. Page 1 
Leafe at Will may be determined 
by either Party, by Loſs of ac- 
cruing Rent. 610 
Leaſe for a Year, and fo on from 
Year to Year, is a Leaſe for a 
Year, and for another Year, as 
ſoon as it is held under. id. 
A Leaſe for three Years, to com- 
mence 7x futuro, by Parol, is void 
by the Statute of Frauds. Ibid. 


Libellus Famoſus, 
Writing a Libel is making a Libel, 


juxta tenorem ſequentem imports 
the very Words themſelves. 218 


Liberties. Vide Franchiſes. 


[ 


| Limitations and Statute. 


Promiſe made after the Statute had 
incurrd, that if would prove the 
Delivery of the Goods he would 
pay; this conditional Promiſe 
takes it out of the Statute. 223, 

224 

The bare Acknowledgment of a 

Debt does not amount to a new 

Promiſe, but is good Evidence. 


| 224 
Statute of Limitations no 5 
Plea to Judebitatut Afſumpſer, 
on Promiſe to pay on Demand. 


Whether an Original ſued out in 


Dor ſet ſbire, above fix Years, and 
Caſe thereon in London, within 
ſix Years, will prevent the Sta- 

tute. | 


| 


568 


9B Actual 
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Actual Entry mult be to prevent 

the Statute. Page 573 
If Inteſtate dies within fix Years, 
ſo as Adminiſtrator had Time to 
bring the Action within tix Years, 
and does not, Statute will incur. 


Tbid.| 


Not pleadable to a Current Ac- 
count. . 


London and its Cuſtoms. Vide 
By-Laws, Co: poꝛation. 


In Action of Debt brought in Lom- 


don, if the Goods of the De- 


fendant are attached in the 
Hands of a third Perſon, but 


not removed ; on the Cauſe being | 
removed into B. R. by Certio- 
rari, the Goods ſhall not then 
be delivered to the Plaintiff. 213 
In London no Exceptions are taken 
to Bail, but there is an Officer| 
to take it; which if inſuſficicnt, | 


he muſt pay the Debt, or the 
Profits of his Office will be ſc- 
queſtred. 249 

Huſtings is the County Court in 
London. 


. 320 
Officer may take ſome 


reaſonable 
Part of Defendant's Goods to 
compel A 
tachment of Goods, the Cuſtom 
is to leave them in Party's Hands 
till the Matter be determined. 


| 326 
Cuſtom of foreign Attachment muſt 
1 


be ſpecially ſhewn. 
The very Record is never removed 
from London. 454 


'Lunatick and Jdeor. 


Surrender by Lunatick is abſolutly] 


void. 
3 


| nefs, which by this Way 


rance; and on A-| 


173! 


But Feoffment by him is only void- 
able _ Account of the Noto- 
riety of it. Page 173 

Ideot cannot gain a Settlement. 

322, 323 


ee 


Mathem. Vide Treſpaſs. 


Mandamus. Vide Cozpozation; 


NO Nuit debite clefFns a good 
Return, being a direct An- 
ſwer to the Writ, which recites 
licet fmit debite el ctut. 2, 3 
Return to a Mandamm to reſtore 
A. to his Place of Alderman 
was, that he had removed out 
of the City; and licet being ſum- 
moned to attend, he did not, held 
good Return per three Judges 
againſt Holt, who held a parti- 
cular Summons was to 
ſhew why he ſhould not be diſ- 
franchiſed; for he might have 
good reaſon of Abſence, as Sick- 
he 
28 


, 


would be deprived of ſhewing 

2 
If a Crime, for which a Perſon is 
removed, is not well ſet forth 
in the Return, peremptory Man- 
dam ſhall go. 113 
Return to a Mandamns good, tho 
there be neither the Hand of 
the Mayor, or Seal of the Cor- 
poration to it. 126 
If a Return be falfe, Action lies a- 
' gainſt the Body Politick, and a- 
againſt a particular Perſon, for 
procuring a falſe Return. Ibid. 


Mandammns to admit a Perſon to 
his Freedom, having ſerved ſeven 
190 


Man- 


| 


Years Apprenticeſhip. 
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Alandamis muſt be delivered to 
him who is to make the Return. | 
Page 251 

Return ought to be by the Mayor, 
with the Confent of the major 
Part of the Corporation ; and 
if he does it, not having ſuch 


Conſent, Information will lie a- 


gainſt him, for falſe Return. 


308 


In Caſe for a falſe Return to a 
Mandamns, need not alledge 
that they ought to obey it ; for 
by making a Return that is ad- 
mitted. 322 


Cannot ſue out a joint Mandamns. | 


for the Wrong done to one is 
not fo to another. 332 
Two cannot bring Action for falſ. 
Return to Mandami:s. 349 
Return to Mandamm requires the 
greateſt Certainty, becauſe it 
cannot be helped by pleading. 401 
Where a new Juriſdiction is created 


by Act of Parliament, B. R. may 


command the Exccution of it 
by Maxdamus. 403 
Action for falſe Return is local, 
but may be laid either where the 


Record. 408 
If Perſon be irregularly choſe, and 
after is regularly entred in the 
Books, or elected to a ſuperior| 
Dignity, Evidence of an Elec- 
tion not to be controverted ; per | 
Holt. Did. 

If Officer makes an ill Return, he 
mall be amerced; if makes a 


ſecond ill, Attachment ſhall go. 
410 


It is a good Return to a Mandaiurs | 
to ſwear a Perſon in a Common- 


—̃ — 


Held per Hilt, that ſuch an Officer 
Return was, or where it is of! | 


taken the Oaths purſuant to 
23 Car. 2. Pate 651 


No Mandainns to ſwear in a Re- 


giſter, but ſhould have Afiize. 
609 

Mandammns to ſwear in a Steward 
of a Copyhold Manor refuſed. 
666 


Manoz. Vide Copyhold. 
Markets. Vide Fairs, 


Marriages. Vid: Baron a 


nd 


Mariners. Vide Admiralty, 


Marſbal and Marchalſea. 


A Steward of the Priſon was put 
in by one who had only an E- 
ſtate for Life in the Office of 
Marſhal; the Marſhal was for 
Miſdemeanor removed by Act of 
Parliament; whether he be re- 
movable by the ſucceeding Mar- 
ſhal, Quere. 557 


put in for Life was not remove 

able by a ſucceeding Marſhal 
on the Surrender of the Eſtate of 
the Marſhal for Life, becauſe 
he could do nothing to defeat 
his own Grant ; and that a Re- 
moval by Act of Parliament for 
his own Offence, was his own Act. 


g 3577 158 
But as the ſucceeding Marſhal is 
anſwerable for his Prifoners, 
whether one can be im 


upon him was the Doubt. 558 


If one by Proceſs of B. R. is turn- 
ed over to the Marſhal, and by 


Council Man, that he had not 


| 


Habeas Corpus is turncd over 4 
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the Fleet; per Flt, that ſhall 
not hinder declaring againſt him 


u Cuſtodia. 


Commitment to him is to the 


Marſhal. 


Maſter and Servant. Vide 


When a perſon is made Maſter of 


a Ship, he has the appointing of 
| 


the Crew; for as he is anfwer- 
able for all Events, he ſhould 
have the Election of thoſe he 
can conhde in. 434 
Servant or Deputy not ch le 
as ſuch for Neglect, only for 


Misfeaſance; but Recourſe to be 


to the Principal. 488 
Lieutenant of a Man of War may 
give moderate Correction, but 
not wound. 1 
If a Servant uſually imployed to 
borrow Money, or pawn Goods 


for the Maſter, does it, Debt 
will lie againſt the Maſter. 564| 


| 


Maxim. 


Locari in Comitatu in quo 
ce emanaziHn. 


Cozoner. 


Merchants, Merchandize and 
Factoz. Vide Bills of 
change, Daſter. 


Ley merchant is jus gentium, and 
Part of the Common Law ; and 
the Court ought to take Notice 


Page 56 
Tipſtaff is Marſhal's Officer, and 


634, 035 


O4 


| 
Mitnomer. Vide Abatement, 
Quæli bet narratio ſuper breve debet | 
] bre-| 
568| 


Melius inquirendum. vide 


Ex- 


By Bill of Joading the Property ix 
conſign d over, and he may bring 
Action; and the Envoyces ſigni— 
fy nothing. Pave 156 

The Captain of a Ship in ſured 
may be changed without Notice 
to the Inſurers. „ 

Joint Traders are jointly charged, 


| if there be no ſpecial Agreement. 


446 


s to 
fell for ready Money, unleſs the 
Uſage be in ſuch particular 
Goods to ſell for Credit. 514, 

1 

If there be no ſuch Uſage, * 
Sale is on Truſt, the Factor is 
only liable, and ſuch Sale is a 
Converſion in him; and if the 
Sale be not in Market Overt, no 
Property is thereby altered. 5 15 

The Remedy againſt a Factor is 
Account, but if he converts 

_ Goods, Trover will lie. 602 


Misfeaſance, &c. Vide Actions 
on the Cate. 


| | 
Factor of Common Right i 


Addition, Names and Ua- 
riance. 


Modus Decimandi. Vide 
Tythes. 


Money. 


| | 
Where foreign Coin is demanded, 
the Action is in the Deriuet; and 

the Averment that the Defen- 
dant has neither rendred it, nor 
the Value. 81 


ö 
| 
. 


Money allow'd to be brought into 
Court in Aſumpſit, becauſe Pay- 


of it when pleaded. 15, 16 
; 2 ls 


| 


ment goes to the Iſſue; but in 
| Tnrover 


9 — 
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Trover it goes only to the Da- 
mages, and not allow'd to be 
brought into Court. Page 90 


Covenant on three diſtin& Cove-| 


nants, one of which was for 


Non-payment of Rent, refuſed | 


to let Money be brought into 


Court; for when Plaintiff has | 
juit Cauſe of Action, will not 


oblige him to go to Trial for 


the Reſidue, on Peril of Coſts. 


Cuineas are coin d at the Mint for 


twenty Shillings, and at that 


Rate are lawful Money without 
100 
Money may be brought into Court 
on Aſſumpſit, but not on a 


Proclamation. 


 Unantium meruit. 18 
See how Money came to be brought 
into Court. | 153 
Money not to be brought into 
Court on Covenant. 


Enzliſh Value. 541 

If Action be brought for foreign 
Money, it is Detinue. 
When Suit is on a Counterbond, or 


where there is a Pretence of a| 
collateral Agreement, Principal | 


and Intercſt not allow'd to be 
brought into Court. 
Money not to be brought in on 
Onantum meruit; but the Way 


is to confeſs the imploying, and | 
that he deſerved but fo much; 


and plead a Tender, to which 
Plaintiff may reply, he deſeroed 
more, and fo come to Iſſue. 614 


If a Quautum meruit and Indebita-| 
tus be in the fame Declaration, 
Money may be brought in on 

the Iudebitatus, which will af- 
fect the other. 


241 
In Debt on a Bond for foreign 
Money, declares for ſo much 


Did. 


598 


On bringing Moncy into Court, 
the Courſe is to pay Colts 10 

far, if Plaintiff will take it out ; 
but it it be ſuch an Action that 
Defendant may plead Tender in 
Bar of Coſts, and that Plaintiff 
to ouſt him of that, would re- 
p'y a fpecial Captas of a prece- 
dent Term: All this may be 
ſettled on Motion. Page 633 


Motion. Vide Money. 


Act made on disbanding the Army, 
that Soldiers ſhould be free from 
Suits for three Years. A Soldicr 
cannot be diſcharged on Motion, 
but muſt plead the Act. 336 


7 Scire facias on wrong Judgment 


351, 393 
A Cuſtom-houſe Officer was indicted 
for Forgery, Court will not 
make a Rule to produce the 
Cuſtom-houſe Books. 583 


Vide Appeal, Indict⸗ 


Murder. 


Where Perſons are doing an un- 
lawful Act, and Murder en- 
ſues; it is Murder in all, and 
it is lawful for any one to 
command the King's Peace and 
ſuppreſs them; and ſuch Attempt 
to ſuppreſs them, is not ſuch 
a Provocation to make Killing 
_ Manſlaughter. 256 
Perſons quarelled on a ſudden, and 
for Convenicncy went out of the 

Park to fight; if Death enſue on 

this ſudden Quarrel, it is not 

Murder. 304, 305 
Several Perſons being met to do an 

unlawful Act, one fires a Gun and 


— — a 


id.] kills one of his own Party, it is 
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not Murder; not being found 
he ſhot at the King's Officers, 
who oppoſed. Page 627 
If it had, had been Murder, tho 

killed one of his own Party. 
Thid. 


If one ſhoots, intending to kill 


t 1s 


one, and kills another, 1 
5 628 


Murder. 
In 
an unlawful Act, and a Man is 


killed, all are guilty of Murder. 


| 629 
But if he knew not of the particular 
malitious Deſign, 


is not Murder. 
The Act of one, whereby 
follows, muſt be in Purſuance of 


Ibid. 


the original unlawful Defign. 630 | 


H in a Fray a Conſtable, not 
known to be ſuch, is killed; it 


is not Murder. „ 


If a Perſon in ſuch a muy | 
the | 
Peace, is killed, it is the ſame 


clares he comes to keep 


as if he was known to be a Con- 
ſtable, having equal Power for 
that Purpoſe; and is Murder. 
| _ ii. 
But in a Riot, if any Perſon be 


killed in Purſuance thereof, all | 


concerned are guilty of Murder. 


The deliberate Act ought to be to 
the Hurt of ſome body. 632 
Or if not againſt a Perſon, yet 
muſt be a felonious Act, or car- 


ried on with a felonious Intent; 


it is Murder, elſe not. Did. 


3 


general, if two arc engaged in 


which was di- 
ſtinct from what engaged in, it 


Murder 


Ibid. | 


Namcs of Purchaſe and D 


| ig 
nity. 


Rant to a Man by the Name 
of Knight, who was only an 
Eſquire, is void. Page 185 


Ne exeat Regnum. Vide Carits, 


Niſi pꝛius. 


Ejectment againſt ſeven, who all 
appear, plead and join Iſſue on the 
Plea Roll; the Jnrat and Di- 
ſtringas were againſt ſeven; the 
Iſſue on the Ni print Roll was 

joined only by five, and Verdict 
againſt ſeven: The Ni prins 
Roll is amendable, for the Judge 
had ſufficient Authority to try 
the Caufe. 107 

The Reaſon why the Nſi prins is 

on the Diſtringas is, that the 

Jury may be returned above, 

and the Parties know them. 370 

On Information, not guilty pleaded, 

the Defendant at Niſi prius con- 

feſſed the Action; either no No- 
tice ſhould be taken of the Niſi 
prins, or ſhould ſhew the Jury 

were called. 377 

Cognooit actionem may be entred 

there. 653 

Pleas Pais darrein Continuance 

may be recorded there. Mid. 

Day in Bank and Niſi prius, as to 

pleading, are the ſame. 654 


Nobility. Vide Peers. 
Nolle pꝛoſequi. Vide Nonfuic, 
Non compos. Vide Lunatick. 


; 


Non- 
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Nonſuit, Non pzof. Retraxit. 
Nonſuit not to be ſet aſide without | 


Confnt. Page 127 


Nonſuit may lie in Term Time. 


| 417 
Proſe cutor entred a Non prof. of | 


Indictment of Perjury, and that 
let alice. 647, 648 
Judge of Niſi prins may enter a 
Retraxit againſt one, and pro- 
cced to 'Frial againſt the others 
in Ejectment. 651 
Retraxit 1s only an Agreement not 
to proceed; and is not a Con- 


feſſion of having no Cauſe of 


Action. 653 
Non proj. does not amount to a 
Notice. 


Ma he atioct Mater  definnl 


Attachment will go for not per- 
forming an Award. 257 
If Servant, who had Power to 


draw Bills of Exchange in his| 
Maſter's Name, draws Bills after | 
he was out of his Service; if it| 


be ſo ſhort a 'Time after, as the 
World could not take Notice of 
it, it ſhall bind the Maſter. 346 
When Exception is taken to Bail, 
Notice ſhould be given to De- 
fendant's Attorney. 435 
Should be Notice of Motion to 
make Submiſſion to award a 
Rule of Court. 


Nufance. 
Indictment of Nufance for keep- 
342] 


ing Gun-Powder. 


| On Information for Nufance, Evi- 


525] 


There muſt be apparent Danger; and 
tho had been done ſo ＋ many 
Years, if it be a Nuſance it will 
not make it lawtul. Page 342 
If at the Time of ſetting up the 
Houſe in which the Gun- Powder 
was kept, no Houſe were near, 
but after others built, it is a 
Peril of Builder. id 


N 


A Thing that will be a Nuſance, 
when compleated, yet cannot be 
abated till it be actually ſo. 310 

neglects 


If the Owner of a River 
to ſcower it, by which Land is 
overfloven, he is indictable. Bid. 
Giſt of the Action in Nuſance is 
the Damage, and therefore Evi- 
dence may be given of conſe- 
quential Damages; not fo in 
Treſpaſs, which is one entire 
Ac; per Holt. 19 


dence being doubtful, Jury to 
| nave View by Conſent. 626 
Tenant for Years erects Nuſance, 
for which Damages are recover- 
, ed, he aſſigns the Term; the 
Nuſance is continued, Action may 
de brought either againſt him or 

his Aſhgnce. 635 
But ſhall be only one Satisfaction, 


Before Jet. 2. c. 24. lay not againſt 
the Erector after Aſſignment. 


Are mines lies only again 
Orad promitt: 3 a 

the Tenant of the Freehold. 639 
Erector is liable for all conſequen- 
tial Damages, which he cannot 
| purge by Aſſignment over. Ibid. 
Action lies for the Continuance' of 
. Did. 
Per Holt. Whether it be Waſte in 
Alience to abate a Nufance. 


640 
Oatys 


be 
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Oaths and Aﬀidavit. 


N Admiſſion to Freedom, 
Quaker's ſolemn Affirmation 
ſufficient. Page 190 


Quaker on demanding Surety of 


the Peace, muſt take the _ 
Oath. 
After Affidavits filed, and Day 


given for Counſel; none 
mall be == contain new 
Matter. 


Obligation. 

Bond is no Satisfaction for Money | 
due, tho' it may be for _— 
before it is due. 

Tho a Bond be in Words ever 10 


improper, if the Intent of the 


Parties can be collected, it _ 
be good. 


tion of a Bond. 


feit by ſuing Injunction. 3 20, 380, 
381 


Bond for Performance of Covenants, | 


Plea, that for the Breaches he 
had recovered Damages 


the Bond was forfeit. 321 
Obligation to do an impoſhble 
418 
orty Liberis good. 495 
Bond diſcharges nl by Ex- 

tinguiſhment, bein 


Nature. 


Plaintiff agreed to 
in Satisfaction of the firſt Bond, 
it is ill; for it is no more than 
a Covenant, and not a Releaſe. 


339 


5 


-— * wed 


326| 


| two, as a miniſterial. 


Judgment a good Plea in Satisfac- | 
248 | 
Bond to fue with Effect, is not for- 


in Co- 
venant, no Plea in Bar, for ſhews| 


g of a higher 
537» 138 
On Debt on a Bond, Plea that 
accept a Bond 


Bond may be Satisfaction of thc 
Condition of another Bond be- 
fore forfeited ; aliter if attcr. 

Page 539 


Occupant and Occupancy, 


anter tie only Aﬀets 
of Creditors, "0 not 
handle with Legacies, unleſs 
thereout expreſly given; and the 
Executor or * miſtrator, if no 


Debts appear, will be Occupant, 
and is not diſtributable. 103 


' Office and Officers. vide 
Juſtiſication. 


6 Regiſters Office of Landaff may 
de granted to two; and a judicial 
Office may as well be granted to 


10 
3 Clerk of the Peace not removable 
but on Miſdemeanor, for has a 
Freehold ; and Articles in Wri- 
ting muſt be exhibited againſt 
him. 13 
The Cuſtody of the Rolls belongs 
to the Cyftos Rotulorum ; the 
making them up belongs to the 
Clerk of the Peace, who is a di- 
ſtinct Officer, and not a Servant 
to the Cuſtas Rot ulorum. Ibid. 
Clerk of the Peace not removable 
by a new Cuſtos Rotulorum, for 
| has a Freehold in his Office. 


4 
Bond given by Deputy to be 4 
countable for Half the Profits of 


an Office, not being within 5 Ed. 


6. this Bond is good, not being 
for a Sum certain. go 


Cuſfios Rotulorum may appoint 
Clerk of the Peace W Reel. 


199 


Pariſh 


* FF" ROT * — 


he 


— 


Pariſh Clerk cannot ſuc for 2 Sa- 
lary in Spiritual Court. Page 
583 


Oꝛders of Juſtices of the Peace. 
Vide Poo2z., Appꝛentice. 


Order of Seſſions on Appeal is final, 
tho the Stutute does not expreſ- 
ly ſay ſo; and the Court of 
King's Bench cannot examine 

the Fact, but only quaſh the 
Order, if contrary to Law, on 
the Face of it. 
"Two Juſtices of the Peace removed 


a Poor Man from H. to B. which 


the Seſſions reciting, and that he 
had rented a Farm of ten Pounds 


ber Anuua at H. ordered that 


he ſhould be ſettled at H. re- 
ſo ved that the Settlement at H. 
being the Place from whence he 


was removed, is a Reverſal of 


the firſt Order, per two Juſtices 
contra Holt; who held it ſhould 
have appeared he had been ſet- 
tled there forty Days. 
It 
a Houle of ten Pounds per Au- 
u; the Order muſt be on Com- 
plaint of the Overſeers and 
Churchwardens, elſe the Juſtices 
have no Juriſdiction. 89 
Order made by Juſtices, who are 


not faid to be of the Diviſion, 


good; for the Statute is only di- 
rectory. 138 


Appeal from Order of Juſtices 


muſt be to the next General 
Seſſions, and not to the next 
General Quarter-Seſſions. 


TABLE. 


20 


Joid. 


is not neceſſary to ſay he rented 


203 


Oo — — — 


Order made conditional it N. N. 
be of ſuch Opinion, quaſh 4. 

_ Pape 323 
Seſſions can only affiim or quaſh 
Orders on Appeal, and have no 
Power to make an Order. 376 
B. N. ex d-bito juſtitiæ, is bound 
to confirm Ori der, if nothing ap- 
pears why it ſhould be ſet aſide. 
Ibid. 
In Order of Juſtices in Adjudication 
of the reputed Pather of a Ba- 
ſtard Child, muſt appear that 
one of them was of the Hr, 
and that the Examination was 
by two. 393 
Order to remove a Man and hi; 
Family ill; fo of him and kis 
Children. 398 
When two Juſtices make an Order, 
they may certify it to the Seſ- 
ſions; and then the Scſhons 
ate legally poſſeſſed of it, and 
removeable by Certiorari. 402, 

5 

Servant hired for a Year * 
be removed for being got with 
Child. 403 
Both Juſtices in making Order 
| muſtexamine. Did. 
Order of Seſſions for aſſeſſing to- 
wards Repair of a Bridge, re- 
moved by Certiorari. Ibid. 

| Juſtices cannot order a Sum of 
Money to be paid for drawing 
Indentures of Apprenticeſhip, but 
ſhould order a Rate to levy fo 
much per Week, till convenient 
Sum be raiſed. 417 
Order confirmed on Appeal is con- 
cluſive. 419 


] 


| 
1 
| 
| 


Order of Seſſions quaſh'd, being Seſſions may originally make Order 


likely to become chargeable, as 
ue are crediviy informed. 


1 


2 


23 


tor diſcharging Apprentice; and 
may order Maſter to refund Part 
9 D of 
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of the Money; it muſt appear 

that Maſter was ſummoned. 

Page 498, 553 

If Order of Juſtices be quaſhd in 

B. R. the Order of Seſlions __ 
54 


If Order of Juſtices be confirm'd on 
Appeal, the Appellants are con-| 


_ cluded. Ibid. 
Five Juſtices ſhould not join in an 

Order of Seſſions; per Holt. 559 
Seſſions quaſh'd an Order of Juſtices, 


and before the poor Perſon comes 


back, Juſtices make a new 
Order; it is ill. 633 
To remove a Perſon, muſt be Ad- 


judication, is likely to become | 
7 

Order to remove Wife and Chi. 
dren to the laſt Settlement of the 
Husband, ill; for Children might 


chargeable. 66 


have another Settlement. Mid. 
Order confirm d on Appeal is final 
to that Pariſh; ſo if it be not 


Oꝛdi . Vide Adminiſtra⸗ 


Donative is exempt from the Or- 


dinary's Juriſdiction; yet the 
Clerk of it may be puniſhed by 
Eccleſiaſtical Cenſures, but not 
to Deprivation. 640, 641 


Oꝛpbans. Vide London. 


Outlawzy. Vide Jfſues. 


Perſons outlaw'd for Felony, Court 
cannot give Judgment againſt 
them, unleſs are preſent ; it be- 
ing for a Corporal Puniſhment. 


156 
| muſt confeſs on Record that 


3 


668 


* — 


[The Cattle of a Stranger /ccant 
and couchaut on Land extended 
on an Outlawry, may be taken 
| by a Lecart facias. Page 175 
If an outlaw'd Perſon, before Inqui- 
ftion, aliens, it prevents the 
King's Pernancy of the Profits; 
aliter if the Alienation be after 
Inquiſition. 176 
King is not intitled to real Eſtate, 
or Chattels real, without Office ; 
but to Chattels perſonal he is. 
177 
Exception. 


337 
When Cauſe of Action accrues at 


a Time a Perſon is outlaw'd, 
Plea of Outlawry overthrows the 
Writ, and after Removal of Out- 
lawry muſt begin de nog; but 
where the Difability comes after 
the Cauſe of Action accrued, the 
Plea of Outlawry is only a tem- 
ry Diſability, and does not 
abate the Writ, but only qzonſ- 
„ 3 8 
If a Perſon who is viſible, is out- 

law'd, the Outlawry ſhall be 
_ reverſed at the Charge of the 

Plaintiff, 413 
Per Holt: By Outlawry a Leaſe 
for Yearsis forfeit before Seiſure; 
and if ſold before Seiſure, the 
King ſhall avoid the Sale. 438 
Feme Covert outlaw'd without 


| 


Not ſaying pro com”, an 


3 


Baron, diſcharged on Motion. 
44% 445 


Outlawry of Treaſon reverſed, not 
ſaying where the Court was 
| held. 542, 544 
Before Outlawry for Murder be re- 
| verſed, a Scire facias muſt go 
to all the Lords mediate and im- 
mediate; or Attorney General 


there 


be TABLE. 
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there are no Lands or Tenements. 
Page 544, 545, 626, 668 

In Error to reverſe Outlawry for 
Matter of Law, need not give 
Bail to the original Action, as 


5 545 
Special Bail to reverſe Outlawry, 
is to anſwer Condemnation ; o- 
ther ſpecial Bail is, or to render 
Body to Priſon. 345, 546 


Overſeers. Vide Pooz. 


Palatine Counties. 
"THE Stile of the Juſtices in 
Darham is always Itine- 
rant; and there there is no great 
Seſſions. - _ 
If Perſon be in Cuſtody of Marſha 
for Cauſe, he may be procceded 
againſt for Matter ariſing within 
County Palatine. 535 


Parceners. Vide Jointenants, 


Pardon. 


Where a Crime is 
the Conſequences thereof are 
diſcharged. 


If the King grants away his Fines,| 
ih bis 
ing; for that is 


that does not extin 
Power of 


inſeparably annexed to him. Hid. 


Parith, Town, QUill. 


Pariſh may tax themſelves to car- 


ry on a Suit for the Gocd of the| 


muſt for Want of Proclamations. 


pardoned, all| 


119 


— — — Ä —— 


Majority will not bind the reſt, 8 


in Cafe of other Rates. Pg. 
3 + AY 
A Chapels having Sacramentals 


only, will not make it inde- 
pendent of the Pariſh. $24 
Vill and Village are the fame ; a 
Hamlet is a Diviſion of a Vill, 
the whole Vill is a Conſtabulary. 

5 46 


Pariſh Clerk. Vide Officer. 


Parliament. Vide Pꝛivilege. 
If Member of Parliament ſue one 
at Law, he may be ht into 
Equity without Breach of Pri- 
_— 
Writ of Error ad prox. Sefſtonen: 
Parliamenti, | before that 
Time it be diffolved, and Day 
tixed for a new one; whether 
it be a Syperſedeas of Execution. 
＋ͥ»ä» 
If Proceedings be on 3 
and then the Parliament be dif- 
folved, may proceed in an other 
Parliament. 605 
If Term intervenes between a Pro- 
rogation, Execution may be, by 
the Opinion of Hale and Keel- 
Ing. EE Did. 
If Writ of Error be left in the 
Lords, and there be a Diſſolution, 
Execution may be taken out; 
but the Writ of Error is not 
diſcontinued. id. 


ö 


| 


| 


| 


| Parſon, Uicar and Curate. 


The Frechold of the Church is in 
the Parſon, and no one can preach 


in it without his Leave. 433 


| 


Pariſh ; but in ſuch Rate the 


None 


343 
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None can preach without Licenſe 
of the Ordinary, which he ought 
to grant ex debito juſtitis to one 
who is fit; but if will not do it, 


the Remedy is Appeal, not Man- 
damis. Page 433| 


Vide Pledges. 


Peace Surety of. Vide Good 
Behaviour, 


Pawns. 


Peers of the Realm. 


Indictment for Murder by the Name 
_ of C. K. pleads in Abatement 
Miſnomer, and that he was Ear! 
of Banbury ; and held good Plea. 

55 

In Civil Actions the Recognizance 
is entred into by the Bail only; 
and ſo no Eſtoppel to a Defend- 


ant's Peerage. 217,218 


Perjury. 


| 
| 
| 
| 


i 


Where a Thing is expreſſed with 


Certainty before, an Iunnen a 
may relate to it, and explain it; 
elſe not. 1 

In ſwearing off a Contempt, may 


3 511 


Pleas and Pleading. 


Where a Thing may be pleaded in 
Abatement, that ſhall not be 
aſſign d for Error. 1 

Jointenaney muſt be pleaded in A- 

batement, and cannot be pleaded 
in Bar 3 

Touts temps priſt cannot be plead- 

ed after Imparlance; but on a 


Another Action, 


5 | 


Bond after Imparlance, Tender 
may be pleaded, and core prijt. 
Pare 8 


Fe parat eſt ccrificare only Form. 


38 


Plea in Bar, that he was Aa 


ſtrator, and not Executor, ill. 
46 


Writ of Error — in Ex- 


chequer Chamber, no Plea in 


Debt on a Judgment. 48 
Plea, that the Indorſee was a Bank- 


rupt at the Time of Indorſement, 
good Plea; but muſt plead that 
a Commiſſion was taken out. 50 


Plea, that he was Adminiſtrator, 


and not Executor, ande petit ju- 
dicimm quod, &c. non reſpondere 
debeat ; this would have been a 
good Plea in Abatement if pro- 
perly concluded, which ſhould 


have been quod Billa cafſetar ; 
not being fo, it is ill. 83 


If a Thing be to be done by a Man, 


or his Athens, muſt ſhew it in 
the Disjunctive ; but if to a Man 
and his Aſſigns, need not mention 
his Aſſigns; he muſt ſhew he has 
aſhgn'd it over. 86 
pending for the 
ſame Cauſe, may be pleaded 
prout patet per recordum before 


the Original it'd, or Iſſue 2 
on Record. 


In ol Os whe = Pratis os 


mits the Action, were it not for 
ſome ſpecial Matter, that may 


either be ſpecially pleaded, or 
given in Evidence. 97 


In ſpecial Pleading, wherever the 


Defendant ſheweth a Cauſe of 
Action in the Plaintiff, either 
expreſs or implied, and confeſ- 
ſeth and avoideth it, it is a good 
Plea; but without allowing a 

_ Cauſe 


— — — 9. CC <4» 


POO ASE — 


— 


Cauſe of Action, it amounts to 
the General Illue. Page 121 
Forcign Plea muſt be ſworn to, but 
a Pica to the Juriſdiction is not 
a foreign Plea, and fo need not 
be ſworn. 12 


— — Cx 


If Alience is pleaded in Bar, the 
Place of his Birth muſt be ſhewn ;| 


it in Abatement, it is triable 


where the Action is brought. 


125 
When Outlawry is pleaded in A- 
| 
On all general Iſſues, ſpecial 


batement, a Capias, or ſome 
ſuch Thing, muſt appear; and 
not conclude pront patet per Ri- 
cordnm, as 
nm. 


132 
Wherever an Action is com 


menced 


by Bill, praying Judgment of | 
the Count is a Plea in Bar; and 
in Caſe of Plca in Abatement of 


the Count, muſt not pray Judg- 
ment of the Count, and that 
the Count may be quaſh'd, but 


that the Bill may be quaſlid.| 
3 133] Where there is Matter in Bar to 

Variance between the Writ and the 

Count cannot be pleaded with-“ 


out craving Oyer ; for tho' it be 


from the Count. 189 
no Plea in Bar to Action brought 
in ſuperior Court for the ſame 
Cauſe. | 204 


Plea of other Action pending in 
C. H. not ſupported by Action 


diſcontinued. 307 
If in Bar Defendant fails of giving 
Colour where neceſſary, that 


may be remedied by the Plain-| 
316 


tiſt's Replication. 
If one comes in on a Cepi Cor pn. 
in Cuſtody, he muſt plead in- 
franter ; aliter where he has been 
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it is pleaded in| 


| 


| 


| 


: 


| 


in Court, it is on a diſtin Roll 


Action pending in inferior Court, | 


K 


bail d, and come in on the G Y!. 
Sed hir Holt, there is no Reaton 
bot the Difference. Page 372 
It is no true Rule, that where De- 
fendant may plead the General 
| Uſne, and give the ſpecial Mat- 
ter in Evidence, he ſhall not 
plead ſpecially. 376, 377 
Wherever Matter in Law, which 
avoids the Cauſe of Action, may 
be pleaded generally ; and that 
given in Evidence, that may be 
pleaded ſpecially. 377 
Mat- 
ter may be given in Evidence, if 
Colour be given. Ibid. 
If one is bound to ſave harmleſs 
againſt a particular Thing, De- 
fendant ſhould ſhew how 2 has 
done it; but if it be to ſave 
| harmleſs generally, worn damni- 
_ ficatus will do. 406 
If the Plea be ill, and Breach is 
ill aſhgn'd by Replication, Plain- 
tiff ſhall not have Judgment. 407 


be pleaded, and omitted, it ſhall 


| 


not de given Evi . 412 
Where Bond is given for doing a 


Thing which lies in Demand, 
the Bond is not forfeit till De- 
mand; of which the Defendant 
muſt take Advantage by plead- 
ing /emper paratus. If he ſhould 
plead Pertormance generally, 
and Plaintiff aſſign Breach, De- 
fendant cannot rejoin Want of 
Demand, for that would be De- 
parture. 413, 414 
If on Scire facias rcturned, De- 
fendant does not plead what he 
may have in Diſcharge; he loſes 
the Advantage of it. 44L 


If one be to plead in Bar in Michael- 


mas, any Time before Craft ani- 
9 E 


marum 


* 


7 he 


rum will do; aliter if in 
Abatement. Page 44? 
Either General Iſſue ſhould be 


pleaded, or Colour be given. 513, 


514 
Where Reſpondeas Ouſter is award- 
ed, where Judgment final ſhould 
have been, it is not Error, being 
for Plaintiff's Advantage. 525 
If Plea begins in Abatement, and 
concludes to Action, it is ill, if 
Plea in Bar be not ſufficient. 
Ibid. 

If Plea commences in Bar with 
good Matter, and concludes in 
Abatement to the Writ ; it is 
well. id. 
In Plea amounting to the General 
Iſſue, Colour ſhould be given. 


jr 

After Attorney made and entred 
on Record, cannot 

was no ſuch Perſon as the Plain- 

tiff. 539 

Term cannot now be aſſign d with- 

out Writing, but nced not be fo 


pleaded, but to come in Evi- 
dence 


. 5 : 540 

But Wills of Lands being created 
by A& of Parliament, all the 
Circumſtances muſt be ſet forth. 


549, 541 
On Debt on a Bond, Payment of 


may be pleaded in Bar. 541, 542| 
may be given in Evidence. 542| 
On pleading a Deed, and Profert | 


in Contract, becauſe 


of it, it remains in Court all 
the Term; but Letters of Ad- 
miniſtration do not. 598, 599 
When a Plea begins with a Quaad, 
it muſt be reſtrained to what that 
refers to. 603, 604 

3 


plead there 


Part Puts darrein Continuance| 


Plea in Bar is good to a common 

Intent. Page 663, 664 
Replication muſt have a general 
Certainty. 665 


Pledge and Bailment. 


A Man may have Debt for Money 
due to him, notwithſtanding his 
having a Pan. 564 


Policies of Jnfurance, vide 
Merchants. 


Pooz, Pd92's Rates, Uagrants, 
Vide Juffices of the Peace. 

Oꝛder of Juſtices. AIppzen- 
tices. 


A Boy put out for a Year to learn 
to ſhave and make Wigs, on Co- 
venants entred into, to which 
the Boy was no Party, gains no 
Settlement. 132 

Seſſions may ſet aſide a Poor's Rate, 
and make a new one themſelves, 
or order one to be made by the 
Churchwardens, gc. 212 

Service of a Year by two different 

Contracts, is a good Service for 

à Year to gain a Settlement. 224 

If Overſeers of Poor, being con- 

ven d before two Juſtices to Ac- 


; 


count, the Remedy is to appeal 
to the Seſſions. 251 


Vagrant ſent to the Place of 
Birth, may be ſent to the Place 
of his laſt legal Settlement. 319 
A Child follows the Settlement of 
its Parent, unleſs he gains a di- 

| in Settlement. Ideot, ſince 
1 Fac. 2. follows the Father's 
Settlement. „ 
Poor Perſon ſent by Order of 


— 
— IE — 


uſlices from 4. to Y. which 
Order 


his 


3 
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this does not hinder the Pariſh 
ot A. from ſending him to other 
Place of Settlement. Page 323 
Spiritual Court cannot make a Rate 
themſelves, but can excommu- 


nicate the Pariſh for not doing | 


It. ; 327 
Poor Perfon removed by Order of 
uſtices to Oxford/ſbire, the 
uſtices there remove him to 


Barkſhire; the firſt Order is con- 


eluſiwe till reverſed on Appeal. 370 


'Tho' B. R. will not affirm an Order, 
arc not obliged 
Settlement of Father, is fo of 
Child. 383 


No Notice requiſite of a Servant's| 


coming into a Pariſh to gain a 
Settlement. 
When Overſeer contracts Debts on 
Account of the Poor and his 


_ own Credit; when he receives 
Poor's Money ſufficient, it is his 


own Debt. | 
Powers. 


339 


Power to make Leaſes, except the | 
Demeſne Lands of the Manor ;| 
under this Copyhold Land can- | 


not be let, being Parcel of the 
Demeſne of the Manor. 1 47, 148, 
mo 


Where a Power is given, and after | 


comes a Qualification of the 
Power, which is not as extenſive 
as the Power, that Part of the 


Power may be executed without | 


purſuing the Qualification. 151 


Pꝛeſcription. 
Vicar claimed a Stipend by Pre- 


: Order was quaſhd on Appeal; 


to quaſh it. id. 


441 | 


poration or Body Politick w_ 
preſcribe. Page 249 


Pzincipal and Interett. Vide 
| Wonep. 


Pꝛitage. Vide Subſidie3. 


Pꝛivilege of Perſons. Vide 
Attozney. 


In an Action Oni tam, Privilege 
may be pl and he may 
plead in the Negative, without 

making a full Defence. 74 

Where it appears in Pleading that 
a Perſon is actually in Cuſtody, 
he cannot have Privilege. 102 

Privilege of Parliament does not pro—- 

tect a Man where Security of the 

Peace is defired: Per Holt. 108 

Being in Cuſtody of the Marſhal, 

on — _ * not hinder 

an Attorney of his Privilege, un- 
leſs he be in actual Cuſtody. 

. 112, 113 

Bill cannot be filed againſt A 

in Vacation; it muſt be ſedente 

curia the laſt Day of the Term; 

if A and other are joined, 
he loſes his Privilege, and both 
muſt be declared againſt in 

Cuſtody. 163, 164 

Officer pleads his Privilege by 

Writ, his being an Officer can- 

not be denied. 181 

Any Plea of Privilege may be to 
a Declaration againſt one in 
Cuſtody of Marſhal, if he be 
wronfully there. 535 

If Attorney be iz Cuſtodia Mare. 
for want of Bail, or if puts in 
Bail, it ſhall not hinder him of 
Privilege; becauſe cannot plead 


N 


| 


If 


| 
| 
| 
| 
| 
| 
| 
| 
| 


ſeription, ill; for none but a Cor-| 


it till Bail. 535, 536 
P2V 
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Privilege of Place. 


In Caſe of exempt Juriſdiction 
pleaded, muſt ſhew have Jurit- 


diction of the Matter; and that 


the Cauſe ariſes within it. Page 
102 


Temple no privileged Place ; nor | 
Exemption be good| 
up a Juriſdiction | 
to do Juſtice; but Bailiffs ſhould | 


can 
without ſetting 


not come to execute Proceſs 


there; if they do, the way is to| 


ſubmit to the Proceſs, and the 
Judges will lay them by the Heels. 


155, 156 
Pꝛohibition and Conſultation. 


Vide Church. 


' Prohibition to the Spiritual Court, 


on a Suit there for Words, not 
to be granted after Sentence. 13 
Suit in Spiritual Court to annul an 
inceſtuous Marriage; pending 


which one of the Parties dies, | 


Prohibition ſhall go quoad An- 
nulling the Marriage. 35 
Prohibition Anſwering on 


Oath in a Suit for Adultery. 40| 
Spiritual Court on 
Suit there to deprive a Chan-| 


Prohibition to 


cellor. 
Prohibition may be 
Court after Sentence, if it ap- 
pears on the Face of the Pro- 
ceedings, that have no Jurif- 
diction; elſe not. 132 
If it appears on the Face of the 
Proceedings, that Admiral has 
not Juriſdiction, may be prohibit- 
ed at any Time. 134, 135 
Prohibition to Grand Seſſions, who 
Subpen d a Man who had an 
5 


A 


| 


47 
to the Spiritual 


Eſtate within the Juriſdiction, 
but lived out of it. Page 138, 
172, 173 
On Suit for Tithes, Suggeſtion of | 
a Judas, the Suggeſtion mut 
be proved; elſe a Prehibition. 196 
Where it does not appear on the 
Libel or Proceedings, that Spi 
ritual Court has not Juriſdiction, 
no Prohibition ſhall be after 
Sentence; but if it does, it ſhall, 
| except in Caſe of ſuing out of 
the Dioceſe, which muſt be taken 


Advantage of before Sentence. 
206, 207 
Libel in Spiritual Court for calling 
a Woman I hore, and faying 
| he kept a Bawdy-horſe, being 
after Sentence; not to be pro- 
hibited. 236 
A Man living out of a Dioceſe 
may be cited for Subſtraction of 
Tithes within it, being not with- 
min 23 H. 8. c. 9. 252 
Cannot ſue in Spiritual Court for 

any Thing, where Cuſtom is de- 
nied, but Penſion. 280, 397 
Motion for Prohibition to the 
| Chancery. „ 
Suit in Spiritual Court for fraudu- 
lently taking away a Will, which 
had been proved there, not pro- 
hibited. 325 
Suit may be in Spiritual Court for 
a Mortuary, if Cuſtom be not 
denied. | 326 
Spiritual Court cannot make a Rate, 
but ex communicate for not do- 
ing it. 97 
All Controverſies concerning Seats 
in the Church determinable be- 
fore the Ordinary, unleſs where 
Seat claimed by Preſcription. 
401 


, 


| 


6ꝗ— COOPEIEI” 


Suit 
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Suit by a Vicar, claiming a Duty 


by Preſcription, for finding a Per- 
ſon to officiate at a Chapel of 
Ffe. Page 404 
Prohibition on a Libel for a Pariſh 
Rate for mending an Organ. 416 
No Prohibition on Suit for a Mor- 


tuary, if Cuſtom be not denied 


by Plea. Ibid. 
Suit may be in Spiritual Court a- 
gainſt a Woman for Incontinency 
after the Death of the Man, tho 


the ſuggeſted a Marriage. 419, 


432 
Marriage de fatto not to be avoid- 


ed after Death of a Party. 4321 
In Prohibition, either of the con- 


tending Parties may be Plaintiff. 


423] 
r on the Face of the 


Tho' it appea 


Libel, that Spiritual Court has 


no Juriſdiction, will not grant 
Prolibition without Suggeſtion. 


435 

Prohibition may go to a pretended 
Court. 

If Declaration be by 
Prohibition, and no Plea in due 
Time, Judgment may be by 
nihil dicit ; but if on the other 
Side, Conſultation. 447 

Suit in Spiritual Court for Salary 
of a Pariſh Clerk, prohibited. 


583 


Libel in Spiritual Court for Coha- 


bitation with a Woman, who for 
a conſiderable Time, and to 


the Day of the Citation lived 
weithin the Dioceſe; Motion for 


Prohibition, on Suggeſtion ſhe| 


lived out of the Dioceſe, refuſed. 


610 


Picot. Vide Evidence and 


445 
him who ſued 


ct 


zoperty. 


Property of Things ſeræ Nature 
is in the Owner of the Soil, whiie 
they are there. Page 144 

If a Man ſtarts Game in his own 
Ground, and kills it in another's, 

it is his by Reafon of the tirſt 
Starting. 145 

By Bill of Loading the Property is 
conſign d, and he may bring Ac- 
tion, and the Envoices ſignify 
nothing. 156 

By receiving Money, and putting it 
into a Bag, the Property is alter d, 
and Detinue will lie for it. 189 

4. imploys his Father to buy Goods 

for him, which he docs, and pays 

Part of the Money ; the Property 

isin the Father, and a ſubſequent 

1 to the Son will not 

the Property. 

Earneſt does not = the 83 
but only binds the Bargain. 345 

Sale of Goods in a out of 
London does not alter the Pro- 
perty ; nor even there, if Felon 
be convict on Owner's Evidence. 

521. 


| Nuantum Meruit. 

one well, and the other 
ill, one ſhall not vitiate the o- 
ther; unleſs it a to be for 
intended. — 


Nuare Impedit. 
Two Jointenants of Advowſon 


Witneſles. 


made Partition to preſent by 
9 F Turns; 


— 4 * . ä 
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Turns; one granted over his 
Share, the Grantee may alone 
bring Quare Impedit. Page 321, 


322 


Nuod permittat. Vide Nufance. 


” — 
8 — 


' Vecital. Vide Evidence. 


Recognizances, Statutes, 


Elegit, &c. 
did, the Execution is void. 355 | 
And if that appears on the Face 
of the Record, it is ipſo fatto 
void, and needs no Judgment| 
or Andita ela to avoid it; 
as it would if it did noe appear 
on the Return. 
If on Elegit Return be, "hae; 
no Lands, may have new Execu-| 
tion; but if any Lands are found, | 
2 2 337] 
ppearance on ecognizance for| 
the Peace never diſ. 
till the End of the 
Th, unleſs Attorney General| 
comes in and deſires it. 448 


Debt on Recognizance ſaid deberi 


is 600 


Recoꝛds. 
plea in Abatement, and Judgment 


thereon, ſhould be entred on 
the Iſſue-Roll, and net to make |= 


two Rolls. 189, 190 
On Nu tiel Record pleaded, a Day 


Wien © Record of the ſame Court 


N Execution on Elegit the She-| 
riff muſt deliver no more than 
| a Moiety; if it appears that he| 


2 


is given to bring it in. 214 
— 


If Bail is perſonated, Record 8 
be vacated. Page 257 


Scire facias againſt Bail, who pleads 
no Capras iſſued; Plaintiff re- 
plied there did, prout patet for 


recordum; ill. 


ir Record be pleaded, it muſt be 


ſhewn where it is. 318 


is pleaded, the Replication muſt 
be either N ticl Record, or 


crave Oyer of it, and not join 
Iſſue on it; if it be of 5 


Court, may reply Nul ticl Re- 
cord, Day is given to bring 
it in. 350, 351 


Betoveries Common. 


If Tenant gain the Freehold any 


dry before Judgment, 5 


Rent-Charge to 4. in Tail, R 
— to B. in Tail; 4. ful. 

fers Recovery, and dies without 
Ifſue, the Remainder is barr'd. 


513 


Recuſants. Vide Church of 
| England. | 


Refuſal, Vide Tender. 


Releaſe and Defeaſance. 
Two Deeds made at the ſame 
Time, and not having Reference 
to each other, not to be conſtru- 
ed Defeazances. 221 
Record of Judgment is defeazable 
by Bond or Deed: Per Holt. 
229 

prof. againſt one Defendant, 


is no Releaſe as to the reſt. 320 


Re- 


— — — — 
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Releaſe docs not diſe 
_ given the fame Day. Page 401 
If Covenantee covenants to ſave 


Covenantor harmleſs, it is a De- 


feazance of the Covenant. 415 


Where a Thing is to be done on a 
precedent, Releaſe of 


Condition 
all Demands given before Con- 
dition perform'd, does not dif- 
charge it; for before that it does 
not lie in Demand. 
Where are mutual Promiſes, Re- 
leaſe will bar Action before Per- 
formance. 


ſave C. harmleſs, is not a De- 
feazance of a Covenant wherein 


harge a Note 


455,460] 


459 
Indenture made by A. and B. to 


A. is bound to pay C. a Sum of 


In a Homine Replegiando, if the 
Party appears on the Day of the 
Return of Proceſs, and pleads 
Non cepit, Superſedeas ſhall go 

to the J/ithernam without Bail. 

| Page 36 

Avowry was only for Part of a 
Rent; how the reſt was ſa- 
tisfied muſt be ſhewn. 64 

Bailift or not, traverſable in Re- 
plevin. 96 

It is doubtful] whether Hundred 
Court can hold Plea of Reple- 


| 


N 


vins; but if may, it muſt be in 
Cn. 120 
Property in a Stranger a good Plea 
Whether in A * 
Whether in Avowry on Rejoinder 
a Title muſt not be ſet forth. 
188 


money. | 548 
If a Deteazance be to one of the 
Parties, it is ſo to all. 550 


Where it may be collected Deed in- 


tends mutual Remedies; it ſhall 

not be conſtrued a Defeazance. | 

„ bid. 
Defeazance is, that when the Con- 


dition be performed, the Thing 
defeazanced ſhall ceaſe. bid. 


If 4. and B. be jointly and ſe- 
bound to C. and cove- 


verally 
nants not to ſue 4. it is not a 
Defcazance. 551, 552 
Remedies. Vide Actions. 


Bender. Vide Bail. 


Rents, Vide Day and Releaſe. 


Replevin, Avowzies and Do:| 


mine Keplegiando. 


In a Hemine Replegiando muſt 
_ plead Iuſtauter, without Im * 


lance. 


In Avowry, when ever Title is 
made under a particular Eſtate, 
the Commencement of it, and 
the Original whence it is derived, 
mult be ſet forth in Pleading. 

| 190, 191 

Whether in Avowry for a Rent- 
Charge all the Lands charged 
ſhould not be named; and not 
with an Inter alia. 319 

In Avowry as Bailiff for Rent, his 

being Bailiff not traverſable. 321 

In Replevin, bringing Money into 
Court on Tender of Rent is ſu- 
perfluous, for Money is not de- 


| manded, but whether Diſtreſs be 


well taken; aliter in Debt on 
Bond. 352 
In Tender of Rent on Avowry, 
obtulit is neceſſary, and paratus 
not ſufficient. 353 
Replevin and Alias are not return- 
able, but the Plurieſ is. 397 


" 


N 
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If Appearance be centred before E Whether fe cond Deliverance be a 
longat returned, no Nithernam Superſedeas of Writ of Enquiry. 


ſhould go. Page 425 Page 546 
Vitbernam is the Proceſs on the 
 Elongat' returned. Did. Ne queſt and Demand. 


i may be pleaded on the 

1 A. and then need N here Bond is given for doing a 
not give Bail; but if pleads No | hing which requires a Demand, 
C:pi on the }/ithernam, he muſt. the Bond is not forfeit till De- 
Bid. mand; and the Defendant muſt 

The Bail muſt be in a Sum certain, | take Advantage of Want of De- 
and in Nature of Gage Deliver-| mand, by pleading ſemper para- 


ance. 426 fas. 413, 414 
Non Cepi may be pleaded on Re- 
turn of J/ithernam. Ibid. Reſcue, 


Rn en es Be Cannot be retumed on Writ of 
' » int! 1 xecution. 10 
porn, the n us has Proper ure, Gd to be ute 
only a 3 428 the Hands of Bailiffs, good. 94 
If the Iſſue be againſt one who is On Neſcous returned, Attachment 
bail'd in Withernam, he is to be Ses of Courſe without Motion. 


again in Cuſtody. Did. 1 Be.” 
If againſt one who a on 1 returned is not * 
the Elongat returned, and plead- , 330, 337 
ed Nox Cepi, Iithernam ſhall I 
er nas pleading on the On Reverſal Judgment is, that 
ther nam, all Proceedings ſtay the Party be reſtored to whatever 


till Iſſue determined. Did. 


he had loſt; and Suggeſtion ſhould 
Are demandable on the Return-| be, that he was ſeiſed of ſuch 


Day. Did.] Lands, and a Scire faciat be ta- 
In . Replevin there is a Day] ken out againſt the Tertenants, 
2 430] wh ſhew Cauſe agair 
If Plaintift is demanded, and will 122 ai _ _ 
not declare, ſhall be nonſuited. On Inquiſition of forcible Entry 


43! uaſhd, Reſtitution is not of 
Where the Writ is againſt ſeveral, | 2 3 1. 
muſt declare againſt thoſe who| 
Shalk che oben. 5:5 |Kerurn of Writs, Vide She- 
On Removal of Replevin by 
Certiorari out of Inferior Court To make Capias returnable the 
into B. R. the Declaration can-] fame Day Summons is return- 
not be changed. 453 able is Error. 523 
— — mon Fifteen 


. 


2 
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Fifteen Diys not neceſſiry to Re- 
turn of a Procefs in a Franchiſe. 


Page 524 


Bevocation. 


Action brought by Principal is Re- 


vocation of Letter of Attorney. 


409 
Vide ills, 


outs, and unlawful 
Aſſemblies. 


Where the Inquiſition is on View, 
the Sheriff muſt be preſent; and 
tho' the Statute appoints it ſhall 


Riots, N 


be within a Month, under a Pe- 


nalty, that is only mandatory, 
and may be after. 123 


If all except two indicted for a] 


Riot are acquitted, no Judgment 
can be; but, if it was chm mnltis 
aliis, aliter. 262 


Rivers. Vide Highways. 


Kules of Court. 
Second Scire facias ſhall not be 


taken out till the Day of the 


Return of the firſt. 94 
If a Man ſurrender himſelf on a 


Judgment given againſt him, and | 


he be not charged within two 
Terms after Judgmnet, he ſhall 
be diſcharged on common Bail ; 
on producing a Certificate from 
the Clerk of the Errors, that 
there is no Writ of Error de- 
pending 132 


Peremptory Rule not to be without 
Notice, 


251 


All Deeds to be enroll'd on the 
Plea-Side, and acknowledged in 
the Face of the Court. Page 
FR 321 
In Debt againſt Bail the Principal 
may be ſurrendred, as on Scire 
Facias, on two Nibils returned. 
351 


[Rules of Law. vide Maxim. 


| 


| — 
; 
f 


2 


»— 


Scire kacias. 


 C*Cire facias was ſealed and de- 
livered after the Party's Death; 
and held Execution thereon 
good; and that the Statute of 
29 Car. 2. c. 3. is only to be un- 
derſtood of the Goods of a 
Purchaſer, purchaſed before the 
Delivery of the Writ. 5 
No Writ of Error lies on a Scire 
factas in the Exchequer Cham- 
ber, on a Judgment affirmed 
there. 105 
Bail pleads Payment before the 
Return of the ſecond Scire fa- 
| cias, and held ill; for the Re- 
cognixance is forfeited before ſu- 
ing out the fiſt, 112 
In Scire facias it is ſufficient if 
there be fifteen Days inclufive 
between the Teſte of the firſt 
and the Return of the ſecond. 

215 
In Scire facias Quare execntio non, 
Plaintiff in Error may aſſign Er- 
| ror; Which if he docs do, the 
| * Judgment is only that Execution 
de awarded. 231 
Where on a Capias, and Cepi Cor- 
| pus returned againſt one, ano- 


ther dies, and he in Execution 
9 G eſcaped, 


— 


. ei et Uñ¼—¹1Um TT 


* „ 
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eſcaped, the Scire facias ought 
to ſuggeſt the Eſcape; and ought 


to be de Terris & Tenementis | 


of the Deceaſed, and de Terris, 
Tenementis, Bonis & Catallis of 
the Survivors. Page 254 


On Reſtitution awarded on Rever-| 
ſal of Judgment, Scire facias 


ſhould go againſt the 'Tertenants. 
T 407 

In Scire facias on Ejectment the 
original Title may be contro- 
verted; aliter on a Judgment in 
Debt. 499 
If Writ of Enquiry be not execu- 


ted within a Year, there muſt be 
500 


a Kire facias. 


Schools. Vide Univerſities. 


Seats in Church. Vide Church. | 


Servants. Vide Maſters. 


Seſſions, General and Quar⸗ 
ter. Vide Ozders of Jultices. 


Return. 50 
Seſſions cannot, by Conſent of 
Parties, refer a Thing, and oblige 
the Parties to ſtand by their 
Order, as Juſtices of Niſi prius 


—_ 


— 


Sheriffs. 


Where there are two Sheriffs, and 
one is challenged, Fenire muſt 
go to the other, and not to the 
Coroner, but on Default of 
both ; if Sheriff dics, no Proceſs 

ſhall Iſſue till a new one be 

made, and Proceſs ſhall not. go 

to the Coroner. Page 22 
Sheriff in the ſame Term may dif- 

avow a Return made by another 
Perſon in his Name. 308 
Debt lies againſt Sheriff for Re- 
ward given by Act of Parliament 
on Conviction of Clippers and 
Coiners. 310 
Sheriff return d Mandaci Balico, 

when his own Bailiff had made 


87 | Caſe againſt him for not 


jd. a Promiſe is indorſed to ſave the 


an Arreſt, and ſuffer d an Eſcape ; 
Action will lie for this falſe Re- 
Appeal be brought by Infant, 
peat being t n 
14 Sheriff delivers the Wii? 
to him, and he deſtroys it ; this 
is a Contempt in the Sheriff, and 
for it was fin'd. 373, 374 
Court will not make a Rule a- 
gainſt a High Sheriff to return a 
Writ. 


| fuſing a Writ. 485 


4 
good Iſſues on a Diftriugas. 494 
On taking Aſſignment of Bail- bond, 


Sherift harmleſs againſt Amer- 
ciaments ; and yet the Bond con- 
tinues in his 


516 


Sheriff 


— — ——— U— 


— — — one emnncnnt 
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Sheriff ought not to 3 a bl. ink | 
Warrant to be filled up with | 
ſpecial Bailif. Page 527 

If Sheriff takes , Bail, | 
and Plaintift's Attorney accepts 
Aſſignment of it, he thereby 
diſcharges him from Amercia- 
ments. Ibid. 


Sheriff takes Bail-Bond on an At- 


tachment, and no Re is a- 


gainſt him on a Cepi returned, 
but to amerce him. 


- fuled. 
If Sheriff levies Money on a Fieri 
fectas, and returns Ficri fect, 


Solicitoz. Vide Atrozney. 


' Expolition. Vide Scire fa-| 


Trial in a wrong County 
Verdict, aided by 16 Car. 2.c. 8. 


three Judges againſt Holt. 7| 
— 4 a 2 Remedy | 
againſt Quakers for Tithes, viz. 


on Complaint before Juſtices of 
Peace; is only an additional 
Remedy, and does not take a- 


way the Juriſdiction of the Spi- 


| 


| 
| 


| 
| 


3357 
Motion to oblige a Perſon to take 


Alignment of a Bail-Bond, re- 
579 


Debt will lie againſt him. 604 


1 


269 to 273 
Statutes in general, and their 


b | 


Page 
199 
Statute of 2 Hl.5. c. 3. in reſpect 


of giving Copy of the L bel, 
does not extend to the Court of 
Admiralty, 244 
Statutes which concern the Reve- 
nue are publick, tho in reſpect 
of particular Perſons therein 
named may be private. 249 
Where a Statute makes a Thing 
a temporal Offence, which is ſo 
by Canon Law, Spiritual Court 
may alfo proceed to Depriva- 
tion. 239 
So where the Non- Acceptance of an 
Office is penal by — may 
alſo by Non-A of it 
incur the Penalty of a By-Law. 


__ Ceurt will take Notice. 


Citation may be ſerved on Sunday 
notwithſtanding 29 Car. 2. 275 


Where Statute creates a new Inte- 


reſt, it ſhall be by the 
like Law ſuch Intereſts y + 
governcd before. 


Gaoler may detain Priſoners al. 
charged by the Act for Re- 
lief of poor Priſoners, for his 
Fees. 513 

Leaſe for three Years, to com- 

mence in futuro Parol, is 

| void by the Statute of Frauds. 

| 610 


a — — 


ritual Court: But where the Sta- 


tute alters the Offence, and makes 
it of a higher Degree, as in Caſe 
of Poligamy after a Man has 
been tried for it; 
Man is adjudge d the rep puted Fa- 
ther of a Baſtard Child, the 
Spiritual Court cannot proceed. 
165, 239 

| Statute 1 H. 5. c. 5. of Additions, | 


or where a 


| 


Statutes of Hue and Cry. 


Servant rob dof his Maſter Money, 
may ſue on tlie Statute of Hue 
and Cry, tho cannot releaſe. 54 


N ** 


Subſidies, Caxes and Cuſtoms. 
Covenant to pay Taxes generally 


is a general Law; of which the| includes Penner) Taxes. 34 


Cove- 
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Covenant in 1649, that 4. his 
Heirs and Aſſigns, ſhall be paid 
a Rent-Charge free from all 
Taxes; this extends to all future 
Parliamentary 'F axes, fuch Taxes 
being in Uſe at the Lime of the 
Covenant. Page 166, 167 
See the different Manner of Laxa- 
tion in different Times. 167 


Surtender. 
An Alderman may ſurrender his 
Othce by Parol. 402 


Taxes. Vide Subſidies. 


Tenants in Common. Vide 
Jointenants. 


Tender and Refuſal. 


| Imparlance, for it is no Bar 
to the Action, only excuſes the 
Penalty, 
Whatever is given in Satisfaction, 


muſt be accepted in Satisfaction, | 


elſe not good. 85 


Semper paratus cannot be pleaded 
152 


after Imparlance. 
If Thing is to be delivered at, or 
before a certain Day, muſt ſhew 


a Tender at the laſt convenient 
Time of the Day; Tender any 


Time before will not do. 


421 


Tender and Refuſal is no Plca on 
Covenant to pay a Sum to a| 


Stranger at a Placc and Time 
7 


Sunday. Vide Cerm⸗Cime. 


1 
' 


84 


If Tender is made, and a Refuſal, 
that muſt be averred, elſe will 
be ill on Demurrer; but helped 
by Verdict. Page 530 

If Refuſal be averred, it is good 
Evidence of a Tender to the 
Perfon ; and may be without al- 
ledging the particular Time of 
the Day, for that Reaſon. 531 

But if Party be not ready at the 
Time and Place, Tender muſt 
be at the laſt convenient 'Time. 

530, 531 

Unleſs by Uſage it be to be * 

particular Hour, which muſt be 

averred. 533 

Tender may be pleaded, that the 

Party was not there; without 

fa\i ing, vor any one for bim. 531 


j 
, 
' 


Term · Tim and Computation, 


Citation may be ſerved on Sunday. 


275 
Court inclin'd that Attachment may 
| be ſerved on Sunday. 348 


| Whether Declaration may be de- 
Ender cannot be pleaded after 


livered on Sunday ; 
may not, c&teris 


Holt it 
tantibus. 
| 606, 607 
Court will take Notice what Day 

of the Month 'Term begins. 647 
Declaration of ſuch a Term refers 
to the firſt Day, unleſs there be 
a ſpecial Memorandum of the 
Time of filing Bill, or putting 


in Bail. Did. 
Declaration cannot be delivered on 
| a Sunday. 667 


Toll. Vide Fairs. 
Town. Vide Parich. 


* 


Trades, Vide Appꝛentice. 


| 
| 
| 
| 


Treaſon, 
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Inditment for Treaſon, not ſaying 
contra Ligeantis ſue debitum ; 
il. Page 51 
Att under of Treaſon reverſed for 
want of ipſo civente, or in con- 
ſpeitn iſſius, in that Part of the 
udgment which relates to the 
Bowels. 95 
On Reverſal of Attainder of Tre: 
ſon, the Tertenants ſhould be 
ſerved with Scire factas. 


* 
q 
| 


Treſpaſs. Vide Averment. 


| 


di & arms, ill. = 
Where a Cominuando in Treſpaſs 
is impoſſible, and entire Da- 
mages given, Court will intend 


nothing given for the Contiun- 


ando. Ibid. 
Capiatur ſhould be omitted in 


wholly taken away. 104 
In Treſpaſs for Aſſault and Battery, 


on Demurrer tender d by the 
Plaintiff without any Impar-| 


lance, the Judgment wus, et 


praditt the Defendant aon ve nit, 
cc. doubtful whether a Judg-| 
ment by Default, or on NI 


dicit. 253 


Treſpaſs may be joint or ſeveral at 


the Plaintiff's Election. 331 
Treſpaſs will lie for Maſter of a 
Ship, for Goods taken away 
ſhipt on board; and he muſt 
declare on his Poſſeſſion. 383 
On Writ of Enquiry of Damages 
in Treſpaſs, Holt of Opinion 


| 
| 


312 
haviour of Jury. 


| 
Declaration in Treſpaſs wanting! 


try of Judgment of "Treſpaſs, for | 


as in Nu- 
Page 519 


Trial. Vide Uiſne. 


Trial in a wrong County after 
Verdict, good by 16 Car. 2. C. 8. 
three Judges againſt Holz. 7 

No new 'Trial to be granted on 
Acquittal on Information, tho 

found ms — unleſs 

obtained by Fraud or Surpriſe. 8, 

New Trial * to be granted — 
Trial at Bar, unleſs on Misbe- 

128 

Treſpaſs againſt ten, two make 
Default, and the reſt acquitted 
by Verdict certified to be againſt 
Evidence; Writ of Enquiry was 
executed againſt the two; new 
Trial denied, becauſe there were 
D:mages and Coſts for the Plain- 
=_ - | „ 

Where the King's Revenue or Right 
is concerned, if Verdict is againſt 
the Force of Evidence, ſhall be 
new Trial. 247 

On new Trial granted, the Record 
muſt be of the 'Term the Plea 
was entred. 274 

Where one is found guilty on Af- 
ſault and Battery, and the reſt 
acquitted, new Trial cannot be 

without Conſent. 275 

A Perſon indicted for Murder fled, 
and after ſurrendred, and gave 
Notice that would move to be 
tried the next Term; the Pro- 
ſecutor ſhall not be hurried on 
to Trial, as the Perſon indicted 
was the Occaſion of the Delay. 

3 3 

Niſi prius was Die Lune in * 


ſequential Damages 
fance. 


| 


| 
| 


| 


| 


could not give Evidence of con- 


Paſch. as no ſuch Day could 
be, Trial was ſet aſide. 306 
9 H It 
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If Suit be vexatious, Trial at Bar 
ſhall not be in Eje&ment, with- 
out naming a ſufficient Plaintiff. 


Page 318 

Trial at Bar may be on Suit in 
forma pamperis. Ibid. 
New Trial feldom in a 


Civil Cauſe, where a Verdict 


might be Evidence in a Criminal 


Cauſe. 319 
formam Stat generally, and t 
Mitti mut of the Record was 
contra formam Stat of II. 8. 

Miſ-trial. 322 

'Trial at Bar may be for a Robbery. 

| 331 

New 'Trial ſometimes granted a- 

gainſt the Certificate of the 

Fudge. RE 

New Trial often granted, not be- 

_ cauſe the Verdict was bad, but 
that the Matter required Re- 

„examination. 247, 348 
If new Trial be granted 


itt on the Merits. 
General Cauſes of granting new 
Trials are want of Notice, Prac- 

' tice, or Miſdemeanor in Jury, 


of material Witneſſes which could 


Evidence, or exceſſive Damages. 
439 
In many Cafes on granting 


new 
Trial, the former Verdict ought 
to ſtand as a Security. Tbid. 


ought to have Copy of 

the Articles which will be in- 

liſted on againſt him ; and where 

there is a Rule to give Copy of 

Articles, and that not complied 
I 


for Irre- 
gularity, ſhall be no Coſts; aliter| 
370 


with, the Proſecutor ought not 

to be admitted to give Evidence. 
TR Page 516, 517 
Notice of Trial to Defendant's Ser- 

vant, no good Notice. 516 
Wherever an Indictment comes into 
| SB. R. it may be tried there, or 
| fent back, as the Court thinks 
/Trial was by | Jury, the 

ri common Jury, tho” 
| 2 mon „ to =: id - 
one ; this no good Cauſe 
. 7 Trial, having made a 
No Trial to be * 
No new nted on 
Account of Matter which was 

known before the Trial. 584 
Bill of Exceptions no Szperſedeas. 


609 


Trover and Converſion, 
Trover de decem ponderibur, an- 
Alice Weights, good, becauſe Da- 
mages only to be recovered; but 
in Detinue, where the Thing it- 
— is to be recoverd, had been 
LY | 
Trover againſt ten, declares on Con- 


Party, or their Agents, Abſence} 
not then have, Verdict againſt 


On Indictment for Barretry, De- 
fendant 


verſion by nine, and has Judg- 
ment againſt ten, ill; for Con- 
verſion is the Gift of the Action. 
| 101 
Trover againſt an Officer by a 
Trooper, for detaining his Horſe, 
which by the King's Order, on 
* 9339 311 
| I rover t to prove operty 
in him; and at leaft a Demand 
Refuſing to look for Goods which 
were in his Hands, Evidence of 
_ Converſion, —_— 


Trutts. 


„ 


—— — — _— * — —— 
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Truſts, Vide Aſeg. 


Trthes. vide Pꝛohibition. 


per three Judges againſt Halt 
who held the Place where muſt 


determine whether great or ſmall. 
Page 41| 


' Prohibition for Tythe ah nn rg 


Suggeſtion they were 
the Houſe ; dubitante Holt. 


It is not neceflary to give the Par-| 
ſon Notice of ſetting out of 


Tythes. 117, 118 


Modus to pay Part of the Thing, 
if not in a more beneficial Man- 


ner, not good ; and per Holt, the 


Pariſhioner is not of commen 
Right to delwer Tythe Milk at 
the Vicarage Houſe, or eng | 


Porch. 


* 


On Suit for Tythes of a Mill, the de 


and bring Affidavit of the Truth 
of the Pad. 


Cuſtom to pay no Tythe of Hay 


imployed in foddering Cattle, 
= * 49 7 | 
Cuſtom to pay tenth Lamb yeaned 


there, in Conſiderat ion whereof | 


to be T ythe-free of all Lambs 
not there; ill. Wid. 
Per Holt: No T' ythe Lamb is duc In 


entire Things. 498 


Germs of Oak, which was not cut 
till after twenty Years, not tyth-| 


524 


able; aliter if before. 
Modus to pay two Shillings in the 
Pound, whether ur 


363 


ö 


| 


WO there be not ten, becauſe are| 


N 


| 


ſpent in| 
47 | 


Plaintiff in his Suggeſtion ought | 
to preſcribe in non dec: mando; 


* — 


Uagabonds andUagrants. Vide 
Flax ſmall Tythe wherever ſown, | Pooz. 


Cariance. 


N Writ of Error, Want of 
Original aſſign d, and one was 
certified variant from the Decla- 
ration ; it ſhall be taken for 


the Original in the Action. Page 


A Capias was ſet forth, nut 


ble 
coram Rege; a Capias coram nobis 


apud IVeftm' was produced; and 
held no material Variance. 599 
Record taken before nine Com- 
miſſioners; one removed taken 
before eight, is a material Va- 


riance. 


| 


: 


ö ö 


1 denne. Vide Aime. 
Aerdias. 


243 Time laid in Declaration of Af 


fault and Battery, _ was 
after the Verdict, it 
by the Verdict; had it bm fir a 
Time before the Verdict, had 
been ill. 102 
ng no particular Time in Tref- 
a helped by Verdict. 105 
in Acton on Statute of Hue and 
Cry, did not ſhew where the 
Examination was within twenty 
Days; good after Verdict. 242 
Caſe by Aſſignee of Commiſſon 
of Bankrupt, ſetting forth, that the 
Bankrupt recovered againſt the 
Teſtator; and that Goods of that 
Value came to his Hands, which 


he converted, 2 
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had been, ill on Demurrer, but 
well after Verdict. Page 306 


Caſe for not delivering Goods on 


or before a certain Day, and 
that he was ready to receive at 
the Day, but Defendant did not 
deliver them; Verdict for Plain- 
_ tiff; if Delivery had been before 
the Day, Verdict had been for 
Defendant ; fo cur d by Verdict. 
4121, 422 

 Onantum meruit for Meat and 
Drink for ſeveral Months, after 
Verdi&, good. 434 


Verdicts help ſuch Faults as muſt| 
be given in Evidence to obtain a| 


Verdict. FiO 
Debt brought by an Executor for 
an Eſcape of one in Execution, 
on a Judgment of Teſtator in 


ther helped by Verdict. 
ail. Vide Parich. 


565 


Uifne. Vide Actions in Ge: | 


neral. 


The whole add is the Fici- 


eis. ö 
In Scaundalum Magnatum will not 
change the Venne on common 

Affida vit. 121 
Action on Eſcape is out of the 


; 


Rule for changing a Venue. 204 


Debts, muſt ſay where the Com- 
ſition was. 249 
Afﬀdavit, that if the Words were 
ſpoke, it was at Lancaſter; and 
as the Court could not order a 
Trial there, the Venue was chang- 
ed to the next County. 
Affidavit to hinder Change of 


the Debet and Detinet, whe-| 


313 


— — 


—  —————— — 


dence of the Matter in 1%; 
where the Actien 15 laid. Par: 


A - 
3872 


June in Scaudalmm Maznatu: 
not changed, unleſs for extraor- 
dinary Cauſe. 401 
On Affidavit to change J enn, mult 
be to one particular County. 442 
Where a whole County is conccrn- 
ed in a Trial, it ſhall be by a 
neighbouring County; and a Sug- 
geſtion made of it on the Roll. 


103 
Perſonal Action may be laid in any 
County; yet if Cauſe of Action 
appears to be in another, Venne 


| 


will be changed. 568 
Never changed in Debt. 579 
Not changed in Covenant. 648 
Ciſitation. 

| The Founder of a College and his 
' Heirs are Vilitors ; and per Holt, 


it is doubtful whether the King 
may grant the Inheritance of a 
Viſitation; tho may do it pro 
tempore to a Perſon. 232, 233 


Univerſities and Schools. Vide 
Excommunicato Capiendo. 


Whether a Layman can be ſued 
in the Spiritual Court for tcach- 
ing a School without Licenſe, it 
being prohibited under Penalty 

| fo todo, by Statutes. 192 


Uſes and Truſts. 


Husband and Wife covenant to levy 
a Fine of the Wife's Lands, to 
the Uſe of the Heirs of the Huſ- 
band on the Wife begotten ; the 


Fenne, muſt be to give Evi- 
I 


| Limitation is void. 38, 39 
Con- 
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Conveyance by way of Uſe, to be] 
| Uſury, Extoztion and Var⸗ 


conſtrued according to the Intent 
of Parties. Page 101 
If there be a Deed to levy a Fine 
at ſuch a Time to ſuch Perſons, 


a Fine fo levied ſhall not be a-| 


verred to be to other Uſes, by 


any Writing which is not a Decd. | 


160 

But if the Fine varies in any Par- 
ticular from the Deed, it may; 
but if nothing appears to the: 
contrary, the Fine ſhall, in Con- 
ſtruction of Law, be to the Uſes 


of the Deed. 160, 161 
Where a Fine varies from a pre 


cedent Deed, no Parties are e- 


ſtopped to aver it was to othcr 
Uſes: But in Caſe of a ſubſequent 
Dued, declaring the Uſes of a 


precodent Fine or Recovery, 
(tho Strangers before the Statute | 
of Frauds might) the Conufor | 


or R-coveror, or their Heirs, 
cannot aver it was to other 
Uſes, being eſtopped by their 
Deed. 161 
If a Uſe is declared on a Tranſmu- 
tation of Poſleſſion, as in a Fine or 
Feoffment, there needs no Agree- 


ment; but if it does not ariſe by | 


Tranſn utation of Poſſoſſion, there 
muſt be ſome Conſideration or 
Agreement. 


by Patrol. without Deed. 162 
But if it is in Conſideration of 


Blood, would not ariſe by Parol| 


without Ded; for that is no 


On Bargain and Sale, the Uſe would 
ariſe on Paym-nt of the Money| 


— 
FI <4 


retry. 

Ufurious Contra& pleaded in Far 
of Debt on a Bond, not ſaying 
Defendant was indebted to Plain- 
tiff at the Time of the Bond. 

Page 385 

Bail to the Action may plcad uſu- 
rious Contract. 2 493 

In Uſurious Contract the whole 

| Proof lies on the Defendant. 517 

In Indictment for Barretry, Defen- 

dant ſhould have Copy of the 

A 1 inſiſted on, that 

may have Time to prepare for 

Defence. 516 


| 
| 
| 


— — 1 


n 


| 


Wager of Law. 


VN Debt on a By-Law, W 
O Law will not lie. 2 
Where Wager of Law is inſtead of 

concluding to the Country, Judg- 
676 


| 


ment final. 
Wherever a Man is charged with a 
Penalty for a Wrong done, it 
lies not. 677 
Plaintiff on bringing Witneſſes, and 
averring Magna Charta, may 
compel Defendant to wage his 
Law. 679 
Secrecy is the Reaſon of Wager of 
Law, fo will not lie on a By- 
Law, which is notorious. Bid. 
Lies on Account againſt Receiver, 


| 
| 
| 
ö 


| 
| 


Conſideration to comp the Ex- | for Moncy received by the Plain- 
ecution, but mult ariſe by Deed.| tiff, not by another. Ibid. 
Es Jvid.|1n Account againſt Bailiff of a Ma- 


nor will not lie, becauſe noto- 
681 
Hole 


rious. 


91 


— —. 
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Ehr doubted whether would lie 
on Judgment in Court Baron for 
an Amerciament. Page 681 


Wages. Vide Maſter and Ser⸗ 


Warranty. 


Collateral Warranty was for the Se- 
- curity of Purchaſers, 


who were in by 


112 
Common Recoveries not on — 
Suppoſal of Recom ut 
I —— 
per Holt. Ibid. 


_ Wills. 


neſſes ſubſcribe, tho did not ac- 
tually, it is a good Subſcription 


his Preſence, within the Sta- 


in 

tute of Frauds. i 37 
Per Holt : Probate is ſufficient Proof 
ok a Will. 136 

A Will of a Perſonal Eſtate made 
before Marriage, preſumed to be 


revoked by a ſubſequent Mar- 


Deviſee no good Witneſs to a 


and of thoſe | 
Title at Com- 
mon Law; at which Time there 
was no need of lineal Warranty. 


If the Teſtator might ſee the Wit-| 


Will. 


Witneſs who had ſuffered infa - 
mous Judgment, not for a Crime 
ſua natura infamous, doubted 
whether good Evidence; but the 
gives him new 


Act of Pardon 
Credit. 


Part of the Crime, and Party not 

to prove it. 329 
Witneſs may be admitted out of 
Neceſſity; as on the Statute of 
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been . againſt 
pinion of Holt, who held 


276 prove 
5 | s. Vide Evidence with that in Controverſy, tho 
Witneſſes. Vide Evt | under a different Title, 20 Wit. 
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Generals Entring a Nom prof. | 
they are good Wit- | 


as to them, 
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be TABLE 


Depoſitions of a Mitneſs taken be-] Words ſpoke of a Tradeſman, that 


a Judge, and croſs examined, | 


He is a Cheat; not actionable 


not to be read, if the Party without a Colloquium of his 


might have had him at the] Trade. 


Page 420 


Trial. Page 493| He has nothing but rotten Goods in 


Party 1 001 


Dey 6 his Shop, and Colloquium of his 


Trade; actionable. Did. 
2 To ſay to a Millener, Thou art a 


3! 
Whether Thief be a good Witnef, beggarly Fellow, and not worth 


to prove the Receivi 


Withernam, Vide Replevin. | 


ing Goods à Great, actionable, without ſpe- 
ſtolen, knowing them fo. 520] cial Damage. 591 
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Caſe for calling a Woman Whore, 
by which ſhe loſt her Marriage, 
will not lie, without ſhewing 


Wozds ſuable in the Spiritual | who the Perſon was. 597 


dition. | 


not ſuable there. 
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Calling a Woman ¶ hore, and Pocky| 
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Court, 62 not. Vide Pzohi- | Where Words are onl 
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Calling a Clergyman Blockhead, 


reſpe& of the cial Lok, 
in | 
RE ee Ea h certain, 


for it is ifluable. Ibid. 
> ( by a Pocky I hore, a&ion- 
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tion lies at Common Law. 242| The Mayor and Aldermen of A. are 


Suit for calling a Woman Whore, 


ſuggeſted to be ſpoke in London, 


prohibited. 


495 


Elo2ds actionable at Law, 02| 
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Woman had a 


a — So — as 
' anythat rob Ort not 
indictable. 98 
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filed for 11 Peace 


is a old Rogue. | F14 
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ng a Baſtard, to 
1 her of her Marriage with writs. Vide Damages. 


A. which was then in Agitation, Capiat made returnable the ſame 
not actionable, 106 Day the Summons was return- 
Thee haft nothing but what thou| able in Error. 323 


haſt got by Cheating and Cunſen. A Perſon in the Counter for want 
ing, without averring he was of of Bail bad a Ne exeat Regnum 


a Trade ; not actionable. 397 
Action by pa wnbroker, of whom 
ford, Ton art a broken Fe 
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A ow m——_— of the Law, by a Gentleman of the Midale- 
EMPtcs | 
A — Abridgment of Caſes in Equity, Argued and Ad- 
judged in the High Court of Chancery, Gc. With ſeveral Caſes never 
before publiſned; alphabetically digeſted under proper Titles, with 
Notes and References to the whole; and three Tables: The fiſt of 
the Names of the Caſes; the ſecond of the ſeveral Titles, with their 
Diviſions and Subdiviſions; and the third of the Matter under ral 
Heads. By a Gentleman of the Midadli-Tem ple. 
Caſes Argued and Adjudged in the High Court of 


from 
the Year 1680 to 1719. Publiſhed from the Manuſcripts of Thomas 


Vernon, Eſq; by Order of the Court of Chancery. 


ts in Chancery; being a Collection oft Caſes argued and 


Adjudged in the High Court of Chancery, from the Year 1689 to 
1722. 
EM of Equity, collected from, and proved by Cafes out of the 
Books of the beſt Authority in the High Court of Chancery. 'To 
which is added the Caſe of the Earl of Coventry, concerning the 
defective Execution of Powers, lately Adjudged in the High Court of 
Chancery ; by Richard Francis of the Middle-Temple, Eſq. 
An Inſtitute of the Laws of Euglaud; or the Laws of Exeland in 
their Natural Order, according to common Uſe. Publi for the 
Direction of young Beginners, or Students in the Law; and of others 
that deſire to have a general Knowledge in our Common and Statute 
Laws. In four Books, by Thomas II bod L. L. D. and Barriſter at Law. 


The ſixth Edition; wherein are inſerted, under their reſpective Titles, 


the Ads of Parliament which have been made in Alteration of the 
Law fince the Author wrote; ſome Marginal References are added, 
and in many Places where the Law is differently holden, Notice is 
taken of it. | . 

The Accompliſh'd Conveyancer, Vol 1. Containing the Nature 
and Kinds of Deeds and Inſtruments uſed in Conveyancing; and an 
Abridgment of the Law relating to all Sorts of Conveyances of E- 


ſtates, with every Thing belonging to them; proved by many Law 


Caſes and Refolutions thereupon : And alfo all Manner of Precedents 


made uſe of in Conveyancing, under the Heads of Bargain and Sale; 


Gifts, Grants, Articles, Special Conditions, Covenants, 


Deeds of Partition, Partnerſhips, Special Releaſes, Letters of At- 


torney, Licences, Bills of Sale, Charter-Parties of Affreightment, 
' Leaſes, Settlements of Leaſes, and alfo of Perfonal Eſtates, Annui- 
ties, Money in Funds, Gc. inſtead of Jointures of Lands, &c. Vol. 2. 
Containing Variety of Precedents of Special Gifts, Grants, Aſſign- 
ments, Mortgages, and all Kinds of Securities, &c. Vol. 3. Con- 


tainng Special Conveyances, Deeds to lead the Uſes of Fines and Re- 


coveric>, Settlen. ents, Jointure:, Wills, &c. By Giles Jacob Gent. 
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